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NoTK. — The  Reporter  deems  it  his  duty  to  state  that  the  manuscript  of  this 
and  of  the  preceding  volume  was  examined  by  Mr.  Justice  Woodruff,  before 
it  was  placed  in  the  hands  of  the  printer.  All  the  cases  in  this  volume  and 
most  of  those  in  the  second  in  which  he  delivered  the  judgment  of  the  Court; 
and  some  other  cases  in  both,  were  prepared  by  him  in  the  form  in  which 
ibey  are  pablisfaed.  He  made  the  Index  and  revised  the  proofe  of  the  second 
volume^  and  also  revised  the  proofs  of  the  cases  in  this  vohime,  which  were 
pnparedhj  him. 
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Seth  C.  Keyes  v.  William  Moultrie  and  Thomas  Palmeil 

L  Where  a  person,  desiring  to  borrow  money,  applies  for  a  loan  to  one  who 
has,  at  the  time,  no  money,  but  who  has  an  accepted  bill  of  exchange  which 
can  be  discounted  at  the  legal  rate,  and  the  holder  of  such  bill,  solely  with 
a  view  to  accommodate  the  applicant,  consents  to  proaire  the  bill  to  be  dis- 
counted, and  permit  him  to  use  the  proceeds  until  the  bill  matures,  the 
latter  agreeing  to  pay  the  face  of  such  bill  at  its  maturity ;  and  thereupon, 
in  pursuance  of  such  arrangement,  the  holder  of  the  bill  procures  it  to  be 
discounted  at  the  legal  rate,  and  pays  over  to  such  applicant  a  part  only  of 
such  proceeds,  but  all  that  he  then  desires  to  receive,  and  holds  the  lesidue 
until  the  maturity  of  the  bill,  subject  to  the  call  of  such  borrower ;  and  Uie 
borrower,  at  the  time  of  receiving  the  money,  gives  his  note,  payable  when 
such  discounted  bill  matures,  for  the  sum  so  received  and  the  sum  paid  on 
discounting  said  bill,  such  note  is  not  usurious,  although  the  sum  included 
in  it  for  the  discount  of  the  bill  amounts  to  more  than  legal  interest  on  the 
sum  actually  received  by  the  person  for  whose  benefit  and  accommodation 
the  bill  was  procured  to  be  discounted,  there  not  having  been  any  intention 
of  the  borrower  to  pay,  or  of  the  lender  to  reserve,  more  than  seven  per 
cent  interest  on  the  sum  loaned. 

2.  The  terms  of  tlie  contract  entitled  the  borrower  to  the  use  of  the  whole 
proceeds  of  the  bill  until  its  maturity;  it  was  not  the  lender's  fault  that  he 
did  not  have  the  use  of  tlie  whole  proceeds,  and  the  lender  should  not  bo 
deprived  of  the  benefit  of  tiie  contract  because  he  held  a  part  of  tlie  pro- 
ceeds subject  to  the  call  of  the  borrower,  instead  of  the  borrower's  holding 
them  without  any  occasion  to  use  them,  or  without  making  actual  use  of 
them  until  the  maturity  of  the  draft 
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3.  Although  such  a  transactioii  will  be  held  usurious  when  it  is  shown  to 
have  been  intended  as  a  shift  or  device  to  evade  the  statute,  and  to  reserve 
more  than  seven  per  cent  on  the  amount  actually  intended  to  be,  and,  in 
fact,  loaned,  yet^  when  the  transaction  was,  in  die  honest  intent  of  the 
parties,  such  as  the  terms  of  such  a  contract  import,  it  will  not  be  held 
usurious  because  the  borrower  did  not  take  and  use  the  whole  proceeds  of 
the  discounted  bill,  he  having  no  occasion  to  use  the  whole  proceeds,  and 
they  being  held  for  him,  and  at  all  times  subject  to  his  order  during  the 
period  for  which,  by  the  terms.of  the  contract,  he  was  entitled  to  use  them. 
(Before  Hoffman,  Slosson  and  Pierrepont,  J.  J.) 
Heard,  April  5th;  decided,  April  10th,  1858. 

This  is  an  appeal,  by  the  plaintiff,  from  a  judgment  dismiss- 
ing his  complaint  with  costs.  The  action  was  tried  in  June, 
1857,  before  Mr.  Justice  Hoffhan,  without  a  jury. 

The  complaint  sought  to  recover  a  judgment  against  the 
defendants,  as  joint  makers  of  a  note,  for  $1,016,  dated  October 
6th,  1856,  payable  to  their  own  order,  fifteen  days  after  its  date, 
and  alleged  to  have  been  indorsed  by  them  in  blank,  and  to 
have  been  delivered  by  them  to  the  plaintiff  for  money  loaned 
by  him  to  them,  on  which  it  was  alleged  only  $800  had  been 
paid.  It  prayed,  as  further  relief,  on  allegations  contained 
therein,  that  the  defendant  Moultrie  should  execute  and  deliver 
to  the  plaintiff  his  bond  and  his  mortgage  of  certain  described 
real  estate  as  security  for  the  payment  of  so  much  of  said  note 
as  remained  unpaid,  and  that  he  should  be,  in  the  meantime, 
enjoined  from  disposing  of  or  incumbering  the  real  estate,  which 
it  was  sought  to  compel  him  to  mortgage  to  the  plaintiff. 

The  allegations  of  the  complaint  are  stated  more  in  detail  in 
1  Bosw.  B.y  629. 

It  does  not  appear,  from  the  printed  case,  that  the  defendant  Pal- 
mer was  either  served  with  the  summons  or  appeared  in  the  action. 

Moultrie  put  in  an  answer,  in  which  he  stated,  among  other 
things,  that  on  or  about  the  8d  of  May,  1856,  it  was  agreed 
between  the  plaintiff  tod  the  defendants  that  he  should  loan 
them  $1,000  until  the  15th  of  July,  1856,  and  that  they  should 
pay  him  $37.50  interest  on  such  loan  for  that  period;  that, 
under  this  agreement,  he  made  them  such  loan,  and  they  gave 
him  their  note  therefor,  dated  May  8th,  1856,  for  the  sum  of 
$1,087.50,  payable  on  the  said  15th  of  July ;  that  such  note 
was  not  paid  at  maturity ;  that  on  the  6th  of  October,  1856,  they 
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paid  bim  said  $37.50,  in  pursoance  of  said  agreement,  and  on 
that  day  Palmer  made  and  delivered  to  tJie  plaintiff  the  note  in 
Bnit,  and  before  doing  so  it  was  corruptly  agreed  between  Palmer 
and  the  plaintiff  that  the.  latter  should  extend  said  loan  eighteen 
days  froin  the  said  6th  of  October,  and  that  for  such  forbearance 
the  defendants  should  pay  the  sum  of  $15 ;  and  that  in  pur- 
suance of  last  said  agreement  the  note  in  suit  was  made  and 
delivered  to  the  plaintiff  and  accepted  by  him,  and  such  note  is 
alleged  to  be  usurious  and  void.  It  appears  that  the  trial  was 
commenced  in  April,  but  was  not  concluded  until  the  Sd  of 
June,  1857. 

The  judge)  before  whom  the  action  was  tried,  found  the  bets 
substantially  as  they  are  stated  in  the  complaint,  and  held  the 
note  usurious,  and  gave  a  judgment  dismissing  the  complaint 

The  plaintiff  excepted  to  his  decision,  and  appealed  from  the 
judgment  to  the  General  Term. 

The  opinion  delivered  at  the  Greneral  Term,  contained  a  state- 
ment of  the  &cts,  which,  in  the  judgment  of  the  Gowrif  the  evi- 
dence established. 

That  statement  is  in  these  words,  viz.: 

''From  a  careful  examination  of  all  the  evidence,  we  deduce 
the  following  conclusions  of  &ct: 

"In  April,  1856,  the  plaintiff  and  the  defendants  were  on  the 
most  intimate  terms.  Moultrie  was  the  plaintiff's  lawyer,  and 
the  plaintiff  was  daily  in  the  defendants'  office  and  kept  his 
check-book  in  their  drawer;  Palmer,  one  of  the  defendants, 
applied  to  the  plaintiff  in  the  latter  part  of  April,  and  stated 
that  the  defendants  expected  a  draft  upon  them  from  an  Insurance 
Company,  and  did  not  know  how  they  were  to  raise  the  money 
to  meet  it  James  De  Gray,  another  firiend  of  the  plaintiff,  was 
also  in  want  of  money  at  this  time.  The  plaintiff  wishing  to 
help  them  out  of  their  difficulty,  and  having  a  draft  from  Cali- 
fornia (for  $15,000,  in  amount),  accepted  by  Duncan,  Sherman 
&  Co.,  which  would  mature  on  the  15th  of  July  following, 
offered  to  get  the  draft  discounted,  if  he  could,  with  a  view  to 
let  the  defendants  and  De  Gray  use  the  proceeds  of  the  draft 
until  its  maturity,  when  he  expected  to  be  paid  the  fiioe  of  the 
draft.  The  plaintiff  got  the  draft  discounted,  and  the  discount, 
at  legal  rates,  amounted  to  $227.    On  the  3d  of  May,  the  defend- 
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ants  received  $1,500  out  of  the  proceeds  of  the  draft;  and  the 
plaintiff  expected  them  to  receive,  in  all,  some  six  thousand  dol- 
lars of  the  proceeds.  The  draft  appears  to  have  been  originiilly 
discounted  for  the  accommodation  of  De  Gray  and  the  defend- 
ants, with  each  of  whom  the  plaintiff  was  on  the  most  friendly 
terms.  Of  this  money  De  Gray  received  six  thousand  dollars, 
and  there  is  no  satisfactory  evidence  that  the  plaintiff  used  any 
portion  of  the  proceeds  of  the  draft ;  and  the  evidence  is  positive 
that  he  did  not  want  the  draft  discounted  for  his  own  use. 
There  was  a  repayment,  by  the  defendants,  of  a  part  of  this 
money,  and  on  the  8th  of  May  the  defendants  gave  their  note 
to  the  plaintiff,  on  demand,  without  interest,  for  $1,037.50,  and 
out  of  this  note  grows  the  alleged  usury.  It  is  claimed,  on  the 
defendants'  part,  that  this  note,  though  on  demand  and  without 
interest,  was,  by  agreement,  to  be  paid  on  the  15th  of  July, 
when  the  plaintiff's  California  draft  of  $15,000  matured,  and 
that  the  $37.50  is  for  interest,  and  that  such  sum  is  more  than 
at  the  rate  of  seven  per  cent  per  annum.  It  is  apparent  that 
$37.50  is  more  than  the  legal  rate  of  interest  upon  $1,000  from 
May  8th  to  July  15th. 

"  It  was  in  evidence  that  $37.50  bore  the  same  ratio  to  $1,000 
that  $189.50  bore  to  the  amount  of  the  money  which  De  Gray 
received ;  and  that  the  intent  of  all  parties  in  this  cxise  was  to 
place  the  plaintiff,  on  the  15th  of  July,  when  his  draft  would 
mature,  in  the  same  situation  as  though  the  proceeds  had  not 
been  anticipated ;  and  so  far  as  the  evidence  shows,  if  De  Gray 
and  these  defendants  had,  on  the  15th  of  July,  paid  the  plaintiff 
so  much  of  the  proceeds  of  the  discounted  draft  as  they  had 
received,  without  any  interest,  and  the  sum  paid  by  him  as  the 
discount  of  the  draft,  the  plaintiff  would  not  have  been  benefited 
by  the  transaction,  but  would  have  stood  precisely  as  though 
he  had  retained  the  draft  in  his  pocket  until  its  maturity.  It 
appears,  in  fact,  that  De  Gray  and  the  defendants  did  not  actually 
withdraw  from  the  plaintiff'  but  about  one-half  of  the  proceeds 
of  the  draft;  but  he  seems  to  have  been  ready,  and  to  have 
expected  them  to  use  the  rest  as  they  needed  it  The  plaintiff 
does  not  appear  to  have  used  the  balance  himself  in  any  other 
way ;  but  it  seems  to  have  remained  in  his  hands  as  though  he 
were  the  defendants'  banker. " 
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D,  D.  Field  for  plaintiif  and  appellant 

William  MouUrie  defendant  and  respondent,  in  person. 

By  the  Court.  Pierrepont,  J. — All  that  is  necessary  to 
be  considered,  is  the  question  of  usury. 

According  to  the  statute  of  1837,  **  No  person  or  corporation 
shall,  directly  or  indirectly,  take  or  receive  in  money,  goods  or 
things  in  action  or  in  any  other  way,  any  greater  sum  or  greater 
value  for  the  loan  or  forbearance  of  any  money,  goods  or  things 
in  action,  than  seven  dollars  for  the  use  of  $100  for  one  year, 
and  after  that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or 
shorter  time." 

The  party  who  violates  this  provision  of  the  act,  is  liable,  not 
only  to  lose  his  entire  debt,  but  is  guilty  of  a  mis<lemeanor,  and 
may  be  punished  by  a  fine  of  one  thousand  dollars,  or  by  im- 
prisonment for  six  months,  or  both. 

The  fair  import  of  the  contract  between  the  plaintiff  and  the 
defendants  is,  that  the  defendants  and  De  Gray  should  have  the 
use  of  the  proceeds  of  the  plaintiff's  California  draft,  from  the 
time  of  its  discount  until  the  15th  of  July  following,  when 
the  draft  would  mature — that  the  discount  upon  the  draft  which 
at  the  legal  rate  amounted  to  $227,  should  be  deducted  from  the 
face  of  the  draft,  in  order  to  ascertain  the  pett  proceeds;  and 
that  the  plaintiff  should  receive  on  the  15th  of  July  the  face  of 
his  draft,  maturing  on  that  day;  so  that  the  plaintiff  was  not  by 
the  terms  of  the  contract  to  receive  any  rate  of  interest,  or  any 
gain  or  advantage  by  the  transaction ;  and  it  was  understood 
that  the  discount  of  $227  was  to  be  borne  by  the  defendants  and 
Do  Gray  severally,  in  proportion  to  the  amount,  of  the  proceeds 
of  the  said  drafl,  which  each  of  them  used. 

Such  a  contract  is  not  jper  se  usurious.  It  is  usurious  if  done 
with  intent  to  evade  the  statute,  and  to  enable  the  plaintiff  to 
receive  more  than  lawful  interest  for  the  use  of  his  money.  Nor 
would  the  mere  fact,  that  the  plaintiff  had  at  times  drawn  his 
bank  account  below  the  amount  of  the  balance  of  the  proceeds  of 
this  drafts  thus  left  with  him,  necessarily  make  the  transaction 
usurious.  The  usury  in  such  a  case  depends  upon  the  intent  of 
the  parties;  it  is  not  created  by  an  error  in  computation,  nor 
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induoed  by  an  accident  or  a  mistake,  into  which  no  corrupt  in- 
tention has  entered.  Nor  can  a  borrower  by  an  act  of  generosity, 
real  or  contrived,  render  that  corrupt  and  usurious,  which  was 
not  so  by  its  terms,  and  which  was  not  so  designed  by  the  lender. 

The  object  of  the  statute  is,  to  prevent  the  lender  from  receiv- 
ing more  than  the  legal  rate  of  interest  for  the  loan  of  his 
money.  But  it  would  be  a  monstrous  doctrine  to  hold,  that  a 
borrower  who  induces  a  friend  to  pay  $200  for  the  legal  dis- 
count of  a  draft  in  order  to  accommodate  him,  with  the  use  of  its 
proceeds  until  its  maturity,  can  take  advantage  of  the  statute  of 
usury  to  defeat  a  recovery,  because  the  borrower  did  not  imme- 
diately withdraw  the  proceeds  of  the  draft,  and  therefore,  had 
not,  according  to  strict  computation,  been  in  cuctuaL  possession  of 
the  money  the  entire  time  for  which  his  note  bears  interest,  or 
because  not  wanting  to  use  but  half  the  money  borrowed,  he 
had  suffered  the  rest  to  remain  in  the  lender's  bank,  or  because 
the  borrower  from  a  feeling  of  generosity  or  justice  afterwards 
wished  the  lender  to  derive  some  uncertain  advantage  from  the 
balance  thus  remaining.  To  make  the  transaction  usurious^ 
there  must  have  been  an  intent  on  the  part  of  the  lender  to 
receive,  and  on  the  part  of  the  borrower  to  pay,  more  than  legal 
interest  In  any  given  case,  all  the  circumstances  are  to  be  con- 
sidered, in  order  to  arrive  at  the  corrupt  intent,  and  any  and 
every  contrivance  and  subterfuge  will  be  unavailing  if  the  cor- 
rupt intention  appears. 

In  this  case,  we  find  no  sufficient  evidence  that  the  plaintiff 
intended  to  receive  any  rate  of  interest,  or  to  do  anything  more 
than  accommodate  his  trusted  friends,  who  agreed  to  place  him 
on  tiie  15th  of  July  just  in  tiie  same  condition  as  though  he  had 
not  caused  the  draft  to  be  discounted,  but  had  retained  it  in  his 
own  hands  until  its  maturity  on  that  day. 

New  trial  ordered  with  costs  to  abide  the  court 
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Hakrts,  plaintiff  and  respondent,  v.  The  Panama  Railroad 
Ck).,  Defendants  and  Appellants. 

L  The  opinion  of  a  witness,  that  a  wound  which  he  saw  inflicted  upon  a 
horse,  was  sufficient  to  cause  his  death,  is  not  competent  evidence;  when 
such  witness  is  not  shown  to  have  any  peculiar  skill  or  knowledge  in  relation 
to  the  natural  and  ordinary  effect  of  such  a  wound,  or  any  better  means  of 
determining  such  a  question  than  the  jurors  themselves,  except  that  he  saw 
it  inflicted. 

2.  The  opinions  of  persons  who  are  specially  skilled  in  relation  to  such  a 
subject  of  inquiry  are  admitted  as  evidence;  on  the  theory,  that  upon  a 
description  of  the  injuries  by  those  who  saw  them,  they  are  competent,  as 
scientific  experts,  to  determine  with  more  accuracy,  the  natural  and  neces- 
sary effect  of  such  a  wound,  than  th.e  witnesses  who  saw  them  inflicted, 
when  such  witnesses  are  not  themselves  experts;  or  the  jurors  by  whom 
the  &cts  at  issue  are  to  be  determined. 

3.  The  opinion  of  a  witness  as  to  the  value  of  an  article  (as  for  instance  a 
horse),  when  admissible,  is  admitted  partly  on  the  ground  that  he  is  shown 
to  have  a  knowledge  on  that  subject  not  possessed  by  persons  generally, 
and  partly  on  the  ground  that  no  amount  of  descriptive  testimony  would  be 
as  safe  a  giude  to  a  jury,  in  estimating  its  value,  as  the  testimony  of  such  a 
witness,  acquainted  with  the  animal,  and  speaking  his  judgment  as  to  the 
value. 

4  But  to  make  his  opinions  on  such  a  question  admissible,  he  must  be 
acquainted  with  the  subject  of  inquiry,  and  be  particularly  qualified  to 
speak  in  relation  to  it,  by  possessing  a  knowledge  and  skill  in  that  respect, 
not  possessed  by  people  generally,  having  ordinaiy  experience  and  inteUi- 
gence. 

5.  In  an  action  against  a  common  carrier  to  recover  the  value  of  property 
destroyed,  through  his  negligence,  during  its  transit,  at  a  place,  where  such 
property  has  not  been  the  subject  of  traffic,  or  has  not  been  bought  and 
sold,  the  measure  of  his  liability  is  the  fisur  value  of  the  property  at  or  near 
the  place  of  its  destruction. 

&  But,  in  determining  such  value,  it  would  seem  that  the  jury  may  take  into 
consideration  the  fiict  that  the  property  has  a  market  value,  at  a  place  other 
than  that  where  it  was  destroyed,  and  to  which  it  was  destined,  and  towards 
which  the  carrier,  in  the  course  of  the  usual  and  regular  communication  with 
such  place,  was  then  taking  it,  in  connection  with  the  hazards  and  expenses 
attendant  upon  the  residue  of  the  intended  voyage. 

7.  On  the  trial  of  the  question  whether  a  horse,  at  a  particular  time,  had  a 
disease  of  which  he  died,  a  book  on  the  subject  of  the  diseases  of  horses 
though  of  established  reputation,  cannot  be  read  as  evidence  to  the  jury. 


8  CASES  IN  THE  SUPERIOR  COURT. 

Harris  v.  The  Panama  Railroad  Co. 

8.  The  matters  alleged  ia  such  a  book  as  facts,  when  relevant  to  an  issue  to 
be  tried,  must  be  proved  in  the  same  manner  as  any  other  facts.  The  book 
itself  is  not  legal  evidence  of  tlieir  truth. 

(  Before  Bosworth,  Woodruff  and  Pierrepont,  J.  J.) 
Heard,  Feb.  8;  decided,  April  17,  1858. 

This  case  comes  before  the  court,  on  an  appeal  by  the  defend- 
ants, from  a  judgment  entered  upon  the  verdict  of  a  jury  in 
favor  of  the  plaintiff,  and  from  an  order  denying  a  motion, 
made  by  the  defendants  for  a  new  trial. 

This  action  was  conmienced  on  the  20th  day  of  December, 
1865,  and  issue  was  joined  on  the  9th  January,  1856. 

The  complaint  alleges  that  the  defendants,  being  common 
carriers  from  Aspinwall  to  Panama;  on  or  about  the  15th 
April,  1855,  contracted  to  transport  a  horse,  the  property  of 
one  Johnston,  from  Aspinwall  to  Panama ;  that  in  consequence 
of  a  collision,  caused  by  the  negligence  of  the  defendants,  the 
horse  was  injured  and  subsequently  died,  and  that  Johnston 
had  assigned  his  claim  for  damages  to  the  plaintiff. 

The  answer  denies  that  the  horse  was  injured  or  died  from 
the  eflfects  of  any  injuries  received  in  the  transportation,  and 
alleges  that  he  was  sick  with  a  disease  not  caused  by  any 
injuries  he  received  in  the  transportation,  and  died  of  the 
disease  at  Panama. 

The  cause  was  tried  at  the  May  term  1857,  before  Mr.  Justice 
WooDBUFP  and  a  jury,  when  the  jury  rendered  a  verdict  for 
the  plaintiff  for  $2,500. 

A  stay  of  proceedings  was  allowed  to  make  a  case  with 
exceptions,  on  which  to  move  for  a  new  trial,  and  it  was  stipu- 
lated that  no  judgment  be  entered  until  the  final  disposition 
thereof. 

The  motion  for  a  new  trial  was  made  at  Special  Term  and 
denied.  Judgment  was  entered  in  favor  of  the  plaintiff,  October 
16th,  1857,  for  $2,912,  and  the  defendants  thereupon  appealed 
therefrom  to  the  General  Term  of  this  Court,  and  also  from  the 
order  denying  the  motion  for  a  new  trial. 

There  was  no  controversy,  at  the  trial,  in  respect  to  the  alleged 
collision;  or  that  the  collision  was  caused  by  the  defendants' 
negligence,  or  that  the  horse  received  some  injury  and  soon 
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theieafter  died ;  and  that  at  the  time  of  the  collision  he  was 
being  carried  to  San  Francisco,  by  the  ordinary  route. 

The  questions  decided  on  the  appeal,  relate  principally  to 
decisions  at  the  trial  in  admitting  or  rejecting  evidence. 

John  EL  Austin,  a  witness  for  the  plaintitf,  who  was  present 
at  the  collision,  and  saw  the  horse  at  the  time  of  the  injury,  and 
the  wounds  he  received,  was  asked  this  question:  "Were  the 
iroands  you  saw  sufficient^  in  your  opinion,  to  produce  death?" 
"The  defendants  objected  to  the  question,  but  not  as  leading." 
The  objection  was  overruled,  and  the  defendants  excepted.  The 
witness  answered,  that  they  were. 

Before  this  question  was  put,  Austin  testified :  **  I  have  been 
acquainted  with  horses  twenty-five  years ;  I  have  owned  horses 
for  twenty  years,  from  one  to  sixty,  all  the  time ;  I  have  doc- 
tered  all  my  own  horses  for  fifteen  years,  and  the  same  for  other 
people;  I  have  never  studied  the  diseases  of  horses;  I  doctor 
a  horse  pretty  much  as  I  do  mysel£" 

On  his  cross-examination,  after  he  had  been  allowed  to  give 
the  testimony  excepted  to,  he  said:  "I  am  not  a  horse  doctor; 
I  have  seen  the  skeleton  of  a  horse,  but  never  have  seen  the 
sinews  and  nerves ;  I  was  called  up  to  doctor  a  horse  about  two 

years  ago "  The  mare  had  run  away,  and  had  run 

a  shaft;  into  her  shoulder:"  ....  "I  bled  the  mare  that 
night;"  ....   " That  wound  did  not  bleed." 

Exceptions  were  also  taken  by  the  defendants,  to  decisions 
excluding  testimony ;  that  when  the  horse  was  put  on  the  cars 
at  Aspinwall,  he  "  appeared  ill ;"  and  his  "  general  appearance 
denoted  ill  health. " 

The  plaintiff  had  previously  read  the  depositions  of  several 
witnesses  who  had  been  examined  on  commission,  and  their 
answers  to  interrogatories,  which  required  them  to  state  the 
"apparent  health"  of  the  horse,  at  the  same  time  and  place. 

The  plaintiff  offered  to  prove  the  market  value  of  the  horse 
at  San  Francisco,  at  and  about  the  time  of  the  injury,  and  of  his 
death ;  the  evidence  was  excluded  and  the  plaintiff'  excepted. 

The  other  evidence  given  tended  to  show  that  no  horses, 
like  the  one  in  question,  had  ever  been  bought  or  sold  on  the 
Isthmus,  and  that  there  were  no  such  horses  there. 

On  the  subject  of  damages  the  court  charged  the  jury,  inter  alia^ 
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that  if  they  found  for  the  plaintiff,  to  **find  the  &ir  value  of  the 
horse  at  or  in  the  vicinity  of  the  place  of  the  accident  or  at 
Panama."  ..."  The  test  is,  what  was  the  value  of  the  horse 
there  to  the  purchaser  (if  sold),  or  to  the  owner,  he  being  at 
liberty  to  do  with  the  horse  whatever  might  suit  his  interest  or 
pleasure,  and  subject,  of  course,  to  all  hazards  and  risks,  if  he 
assumed  to  transport  it  to  any  other  country ;  and  in  fixing  that 
value,  t^e  jury  are  to  fix  it  in  reference  to  llxe  condition  of  the 
horse  as  he  was  then,  while  in  the  hands  of  the  defendants." 

.  .  .  .  "  The  fair  value  of  the  thing  required,  at  the  place 
where  it  is  injured,  taking  into  view,  of  course,  all  the  uses  to 
which  the  purchaser  or  owner  has  it  in  his  power  to  devote  it, 
not  speculatively,  but  upon  proof  of  the  facts,  is  a  ftdl  and  ade- 
quate compensation  for  any  injury  which  the  plaintiff  may  have 
sustained." 

-  The  defendants  requested  the  court  to  charge  the  jury :  "  12th. 
That  neither  the  value  of  the  horse  if  he  had  arrived,  or  was 
safely  in  California,  nor  the  profitable  use  of  him  there  can  be 
taken  into  account  by  the  jury  in  fixing  the  measure  of  damages 
for  which  the  defendants  are  liable." 

The  judge  declined  to  charge  in  those  terms,  or  otherwise  in 
respect  thereto  than  he  had  charged,  and  the  defendants  excepted 
to  the  refusal  to  charge  as  requested,  and  to  the  charge  itself  in 
so  fisur  as  it  did  not  conform  to  such  request 

William  Lockhart,  a  veterinary  surgeon,  and  a  witness  for  the 
plaintiff,  was  asked,  during  the  progress  of  the  trial,  "  How 
would  a  very  severe  blow,  in  front  and  below  the  ear,  affect  the 
horse?" 

A.  "  It  might  induce  paralysis,  complete  or  partial ;  American 
Turf  Register  and  Youatt  on  Horses  are  authorities." 

The  defendants  excepted  to  a  decision,  admitting  this  evi- 
dence. 

Plaintiff's  counsel  offered  to  read  from  TouaU  on  the  Horse^  a 
description  of  the  glanders.  Defendants'  counsel  objected.  Ob- 
jection overruled,  and  defendants'  counsel  then  excepted.  The 
plaintiff's  counsel  read  portions  of  Youatt's  work,  to  the  jury. 

The  theory  of  the  defence  was,  that  the  horse  was  diseased 
with  the  glanders,  at  the  time  he  was  put  on  their  cars,  and  that 
such  disease,  and  not  the  injury  from  the  collision,  caused  his 
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death.  The  theoiy  of  the  plaintiff  was,  that  the  horse  did  not 
have  the  glanders,  but  that  his  death  was  caused  by  the  injury 
produced  by  the  collision. 

D.  R  EadxMj  for  the  deifendants  and  appellants. 

Austin  was  incompetent,  for  two  distinct  reasons,  to  express 
an  opinion  upon  the  probability  of  the  wounds  causing  death : 

1.  Because  the  effect  of  the  wounds  could  not  be  determined 
except  by  a  person  skilled  in  the  physical  structure  of  horses, 
and  though  he  had  doctored  for  some  diseases  of  horses,  he  was 
not  a  veterinary  surgeon,  and  he  had  no  knowledge  of  the  struc- 
ture of  a  horse,  beyond  that  derived  from  merely  seeing  a  skel- 
eton of  the  bones  alone.  (7  Barb.,  814;  2  Comst,  514.) 

2.  Because,  as  matter  of  fact,  he  did  not  examine  the  wounds 
of  the  horse,  with  such  care  as  to' enable  him  to  describe  them, 
or  to  judge  correctly  of  their  effect 

The  exception  to  reading  from  Touatt  on  the  Horsey  is  well  taken. 

It  is  submitted  that  the  bare  declaration  of  a  witness  that  a 
given  book  is  "  an  authority,"  without  any  proof  of  the  witness 
ever  having  seen  the  work  in  question,  or  of  its  accuracy,  or 
that  it  is  tlie  best  evidence  to  be  had,  does  not  entitle  counsel  to 
read  any  portion  lie  may  please,  as  evidence  to  a  jury,  as  was 
done  in  this  case.  (5  C.  &  P.,  73;  7  C.  &  P.,  701 ;  6  C.  &  P., 
686;  1  Whart,  469;  7  Pet  Eep.,  554.) 

The  twelMi  request  to  charge  the  jury^contains  the  true  rule 
on  the  subject  of  damages,  and  the  rule  as  laid  down  to  the  jury  x 
is  erroneous.  The  rule,  as  laid  down,  does  not  adopt  the  &ir 
market  value  at  any  place,  but  would  justify  evidence  of  the  use 
an  article  might  be  put  to,  and  the  value  it  would  have  any- 
where on  the  globe,  and  the  jury,  in  fixing  its  value,  would  be 
authorized  to  speculate  on  the  probability  and  profit  of  taking 
the  property  to  any  other  dty  or  country,  which  is  against  all 
established  principles,  and  would  supersede  any  evidence,  of 
market  value. 

2>.  D.  Fidi^  for  the  respondent 

Bt  the  Coxtbt.    Boswobth,  J. — John  S.  Austiui  one  of 
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plaintiff's  witaesses  was  present  when  the  horse  was  injured. 
He  testifies  that  the  horse  was  injured  on  his  head  and  on  his 
side.  He  was  asked,  "were  the  wounds  you  saw  sufficient,  in 
your  opinion,  to  produce  death?"  The  counsel  for  the  defend- 
ants objected  to  the  question:  what  ground  of  objection  was 
specified  the  case  doss  not  disclose.  But  it  does  state,  that  it  was 
not  objected  to  on  the  ground  that  it  was  leading. 

The  court  allowed  the  witness  to  answer  the  question,  and  to 
that  decision  the  defendants'  counsel  excepted.  The  decision  is 
claimed  to  be  erroneous  on  two  grounds : 

First  That  the  witness  did  not  show  himself  possessed  of  any 
such  peculiar  skill,  or  knowledge  of  the  physical  structure  of  a 
horse,  and  of  the  natural  and  ordinary  effect  of  wounds,  as 
entitled  him  to  speak  as  an  expert. 

Second.  That,  as  matter  of  dct,  he  did  not  examine  the 
wounds  of  the  horse  with  such  care  as  to  describe  them,  or  to 
judge  correctly  of  their  effect. 

The  accuracy  of  the  decision  depends  upon  the  foundation 
laid  by  the  previous  testimony,  for  the  admissibility  of  the 
opinion  of  this  witness  as  to  the  point  of  the  proposed  inquiry. 

He  had  testified  before  the  question  was  put,  that  he  had  been 
acquainted  with  horses  twenty -five  years;  had  owned  horses  for 
twenty  years,  from  one  to  sixty  all  the  time;  had  doctored  all 
his  own  horses  for  fifteen  years,  and  the  same  for  other 
people;  had  never  studied  the  diseases  of  horses;  his  knowledge 
came  from  experience?  he  doctored  a  horse  pretty  much  as  he 
did  himself  and  he  had  prescribed  for  other  horses. 

He  did  not  pretend  to  any  acquaintance  with  wounded  horses, 
nor  to  any  capacity  to  judge  of  the  effect  of  any  particular 
wound  not  possessed  by  any  man  of  ordinary  experience  and 
intelligence. 

Is  the  opinion  of  such  a  witness  that  a  wound  which  he  saw 
(and  which  he  does  not  pretend  to  any  inability  to  so  describe, 
that  a  jury  may  not  know  everything  as  to  it?  nature  or  extent 
that  he  did)  was  sufficient  to  produce  death,  admissible  as  evi- 
denc3  to  prove  that  fact? 

Whether  a  man  has  owned  only  one  horse  or  a  span  continu- 
ously, or  has  owned  from  one  to  sixty,  if  he  has  never  studied 
the  diseases  of  horses,  and  more  especially  if  he  is  unskilled  as 
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to  the  effect  of  wounds,  and  has  never  treated  such  injuries,  it 
is  difficult  to  say  on  what  pi inciple  his  mere  opinion  upon  the 
question,  whether  a  particular  wound  was  sufficient  to  produce 
death,  is  admissible  as  evidence.  In  such  a  case  the  opinion  is 
not  based  upon  still  or  science,  which  the  jury  cannot  be  sup- 
posed to  possess  to  the  same  extent  as  the  witness. 

The  grounds  upon  which  opinions,  involving  scientific  know- 
ledge, are  received,  rest  upon  a  natural  foundation.  "The  very 
notion  of  science  springs  from  the  recognition  of  the  existence  of 
general  truths  or  laws,  to  which  the  relation  of  things  and 
their  operation  upon  each  other  conform.  These  laws  or  truths 
ascertained  by  the  investigation  of  men  devoted  to  particular 
departments  of  inquiry,  constitute  science."  "  In  every  case  the 
scientific  witness  brings  the  result  of  the  previous  investigation 
of  general  truths  or  laws  to  aid  the  particular  inquir3%  In 
case  of  death,  the  physician,  from  an  examination  of  the  body 
or  from  the  appearance  of  its  parts  as  proved  by  witnesses, 
speaks  as  to  the  cause  of  death,  as  that  it  was  produced  by 
poison  or  by  disease.  In  such  a  case  the  substance  of  his  testi- 
mony is  that  those  appearances,  seen  by  himself  in  the  body  or 
proved  to  exist  there,  either  generally  or  universally,  have  been 
observed  to  accompany  death  produced  by  such  poison  or  disease. 
It  i?  the  general  or  universal  fact  which  science  supplies  to  him, 
and  which  through  him  is  made  available  to  the  jury." 

"In  all  these  cases  of  inquiry  as  to  scientific  opinion,  without 
exception  I  believe,  the  witness  need  know  nothing  of  his  own 
knowledge,  as  to  the  facts  of  the  particular  case.  His  opinion  may 
be  given  as  to  hypothetical  cases,  or  upon  any  view  of  the  facts 
in  evidence  as  established  or  supposed  to  be  established  by  other 
witnesses,  though,  of  course,  so  given,  its  weight  may  be  much 
less  than  where  he  can  speak  both  to  the  particular  facts  and  to 
the  proper  scientific  interpretation  of  them."  Clark  v.  Bav-d 
(5  Seld.,  194,  195). 

The  views  expressed  in  these  extracts  from  an  opinion  ap- 
proved by  the  Court  of  Appeals,  indicate  that  if  the  testimony 
excepted  to  was  admissible  as  that  of  a  scientific  expert,  it  would 
have  been  equally  competent,  after  proving  by  another  witness 
the  existence  of  such  wounds  as  he  described,  to  have  asked 
Austin's  opinion  whether  they  were  sufficient  to  produce  deatiL 
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If  admissible  iii  the  latter  aspect,  it  would  be  nakedly  for  the 
reason  that  Austin  had  continuously  owned  more  horses  than  it 
can  be  presumed  that  persons  generally  do,  or  had  doctored 
the  diseases  of  horses  more  than  they,  and  not  from  any  capa- 
city not  possessed  by  them  to  foretell  that  the  existence  of  a 
particular  wound,  as  a  uniform  result  of  the  law  of  cause  and 
effect,  would  produce  death.  If  the  wounds  or  either  of  them 
was  such,  that  on  a  statement  of  all  the  witness  saw  of  them, 
any  person,  of  ordinary  capacity  and  experience,  would  naturally 
or  might  properly  conclude,  that  they  would  produce  death,  the 
case  is  not  one  which  renders  competent  the  mere  opinion  of  a 
witness,  possessing  no  knowledge  on  that  particular  subject 
which  jurors  generally  are  not  presumed  to  possess. 

Whether  they  were  of  that  character  or  not,  is  not  to  be 
determined  in  whole  or  in  part  by  the  mere  opinions  of  persons, 
who  have  no  special  skill  or  knowledge  of  the  effect  of  a  parti- 
cular woomd  upon  a  horse,  and  who  have  no  better  means  of 
determining  the  fact  than  the  jurors  themselves,  except  that  the 
witnesses  saw  the  injuries  inflicted. 

The  theory  of  the  rule  is,  that  on  the  description  of  the  inju- 
ries by  those  who  saw  them,  the  scientific  expert  is  competent  to 
determine  more  accurately  their  natural  and  necessary  effect, 
than  the  witnesses  who  saw  them  inflicted,  when  such  witnesses 
are  not  themselves  experts;  or  the  jurors  by  whom  the  fects  at 
issue,  are  to  be  decided. 

It  cannot  be  answered  to  the  objection  and  exception  that  the 
ground  -v^te  not  taken,  that  enough  had  not  been  proved  to  make 
^e  opinion  admissible  as  that  of  an  expert^  and  if  such  ground 
had  been  taken  it  might  have  been  obviated  for  aught  that 
appears  and  therefore  the  exceptionf  is  untenable. 

To  make  mere  opinion  competent  evidence,  a  foundation  must 
be  laid  for  its  admissibility.  The  general  rule  is,  that  opin- 
ions and  deductions  from  facts  are  matters  which  belong  to  the 
jury.  When  the  opinions  and  inferences  of  a  witness  are 
inquired  into  as  matters  proper  for  the  consideration  of  a  jury, 
their  province  is  in  a  measure  usurped,  and  the  judgment  of 
witnesses  is  substituted  for  that  of  the  jury.  All  the  cases  in 
which  opinions  may  be  proved  are  exceptions  to  the  general 
rolci  and  stand  upon  the  general  ground  of  peculiar  skill  and 
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judgment  in  the  matters  about  which  opinions  are  sought  To 
uphold  an  exception  to  a  decision  admitting  a  mere  opinion  aa 
evidence,  the  facts  making  it  competent  should  have  been  pre- 
viously proved. 

But  the  witness  had  stated,  before  the  question  was  put,  that 
he  had  never  studied  the  diseases  of  horses,  and  he  did  not  pre- 
tend to  any  knowledge  of  the  proper  treatment,  or  the  natural 
effects  of  bruises,  fractures,  or  flesh  wounds.  His  cross-exami- 
nation did  not  obviate  this  objection  to  the  competency  of  the 
witness^  opinion.  He  testified  that  he  was  "not  a  horse  doctor." 
He  had  seen  the  skeleton  of  a  horse,  but  never  its  sinews  and 
nerves ;  he  was  once  called  up  to  doctor  a  mare  that  had  run 
away  and  had  run  a  shaft  into  her  bhoulder.  He  also  testified ; 
''seeing  a  horse  lying  on  lus  side  and  a  piece  of  timber  run  into 
the  side  three  or  four  inches ;  I  should  call  the  wound  fatal." 

It  is  quite  evident  that  lus  opinion,  whether  accurate  or  erro- 
neous, was  not  based  upon  any  peculiar  skill  or  knowledge  of 
the  natural  and  necessary  effect  of  such  a  wound  as.  he  described, 
not  possessed  by  persons  of  ordinary  experience  and  capacity. 
We  think  the  exception  well  taken.  The  various  exceptions  to 
the  rule  that -opinions  are  not  competent  evidence  to  be  submit- 
ted to  a  jury ;  and  the  grounds  on  which  they  rest  are  stated 
and  illustrated  in  the  opinion  of  the  Court,  in  Clark  v.  Baird  (5 
Seld.,  188).  Various  applications  of  the  rule  and  of  the  excep- 
tions to  it,  are  discussed  in  MerriU  v.  Seaman  (2  Seld.,  168); 
IkuMY.BarJeyitSchcmmaJcer  {6  Sel±y  STL)]  The  Peopky.  Lake 
(2  Kern.,  368). 

As  to  the  decisions  rejecting  evidence  that  the  horse  "ap- 
peared ill,"  and  that  "its  general  appearance  denoted  ill  health," 
it  is  proper  to  observe  that  the  plaintiff  had  previously  examined 
several  witnesses  on  his  part  as  to  that  point,  by  questions 
inquiring  as  to  the  "apparent  health"  of  the  horse,  among  the 
interrogatories  annexed  to  commissions  produced  on  the  trial. 
The  answers  of  his  witnesses  to  those  questions  having  been 
read  by  the  plaintiff  it  is  by  no  means  clear  that  the  defendants 
had  not  a  right  to  oppose  to  it  evidence  of  the  same  nature 
from  witnesses  on  their  part 

Neither  party  had  a  legal  right  to  give  evidence  of  that  character, 
unless  it  follows  that  the  plaintifil  by  reason  of  having  given  such 
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evidence  on  examining  the  witnesses  on  his  part,  had  precluded 
himself  from  objecting  to  evidence  of  the  same  kind  in  reply  to  it. 

Whether  he  had  not  thus  precluded  himself  from  raising  such 
an  objection,  it  is  unnecessary  to  decide  definitely,  as  a  new  trial 
must  be  granted  for  reasons  already  stated. 

It  may,  however,  be  added  that  the  evidence,  when  read  by 
the  plaintiff,  was  not  objected  to  by  the  defendants;  and  the 
evidence  offered  by  the  defendants  does  not  appear  to  have  been 
offered  for  the  purpose  of  contradicting  the  plaintiff's  witnesses; 
nor  was  the  attention  of  the  Court  called  to  the  fact  that  in  the 
voluminous  depositions  read  by  the  plaintiff,  any  such  testimony 
was  contained ;  the  defendants'  offer  and  its  rejection  appear  to 
have  proceeded  upon  the  general  question ;  whether  such  evi- 
dence was,  in  its  nature,  competent,  and  we  have  no  hesitation 
in  saying  it  was  not. 

The  evidence  offered  as  to  the  value  of  the  horse  in  California 
was  excluded  by  the  Court,  on  objection  taken  to  it  by  the 
defendants.  The  witnesses,  so  far  as  the  admission  or  rejection 
of  their  evidence  was  controlled  by  any  decision  of  the  Court, 
were  required  to  state  his  value  on  the  Isthmus.  But  the  charge 
of  the  Court  imports,  if  it  does  not  directly  declare,  that  such 
value  was  not  to  be  determined  upon  the  hypothesis  that  its 
owner  must  of  necessity  sell  or  retain  him  on  the  Isthmus,  but 
upon  the  consideration  that  he  might  do  with  him  whatever 
suited  his  interest  or  pleasure,  and  with  reference  to  all  the  uses 
to  which,  according  to  facts  proved  at  the  trial,  the  owner  or 
purchaser  might  devote  him.  The  Court  was  requested  to 
charge  otherwise  and  declined  to  do  so ;  and  to  such  refusal  the 
defendants'  counsel  excepted. 

Of  the  plaintiff's  witnesses,  Johnston,  Hendrickson,  Porter 
and  Somerndyke,  knew  nothing  of  the  market  value  of  such  a 
horse  at  Panama,  nor  of  his  actual  value  on  the  Isthmus,  dis- 
connected from  the  idea  of  the  price  which  they  supposed  he 
would  command  with  a  view  to  be  taken  to  and  used  or  sold  at 
some  place  off  the  Isthmus. 

Johnston  was  allowed  to  state  his  value  when  put  on  the  "cars 
at  Aspinwall."  So,  also,  were  Hendrickson,  Porter  and  Somern- 
dyke. 

The  opinion  of  witnesses  as  to  the  value  of  an  article  in  ques- 
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tion,  is  admitted  partly  on  the  ground  that  they  have  and  are 
shown  to  have  a  knowledge  on  that  subject  not  possessed  by 
persons  generally,  and  partly  on  the  ground  that  no  amount  of 
descriptive  testimony  as  to  some  articles,  as,  for  instance,  a 
horse,  would  be  as  safe  a  guide  to  a  jury  in  estimating  its  value  as 
the  testimony  of  such  a  witness  acquainted  with  the  animal  and 
speaking  his  judgment  as  to  the  value.  (5  Seld.,  1Q8,  196.) 

But  to  make  the  opinion  of  a  witness  on  such  a  point  equal 
to  knowledge,  or  as  near  an  approximation  to  it  as  is  attainable, 
and  partake  of  the  character  of  a  jBact,  he  must  be  peculiarly 
qualified  to  speak  on  the  subject,  and  possess  a  knowledge  not 
possessed  by  the  mass  of  those  having  ordinary  experience  and 
intelligence. 

When,  as  in  a  case  like  the  present,  an  article  like  that  in 
question,  has  not  been  a  subject  of  traffic  or  sale  at  or  near  the 
place  of  its  injury  or  destruction,  and  its  value  there  is  to  be 
ascertained,  not  by  reference  to  the  price  at  which  a  similar 
article  was  ever  sold  there  or  in  that  vicinity,  if  witnesses  are 
asked  to  express  opinions  of  value,  founded  on  facts  as  to  its 
value  at  some  place  to  which  it  could  be  carried,  it  would  seem 
that  such  opinions  should  be  excluded,  and  all  the  facts  be 
proved  which  may  properly  be  taken  into  consideration,  and  that 
the  jury  should  determine  the  value  upon  such  consideration  of 
those  facts,  as  in  their  judgment  they  deserve. 

When  it  appeared  that  no  such  horse  had  ever  been  sold  on  the 
Isthmus,  that  he  had,  therefore,  no  market  value  there,  in  the 
ordinary  sense  of  that  phrase,  we  are  inclined  to  think,  evidence 
should  have  been  admitted  as  to  his  actual  or  market  value,  at 
the  nearest  points  at  which  he  would  have  a  market  value,  and 
the  jury  should  be  left  to  determine,  in  view  of  such  facts,  and  the 
cost  and  hazards  of  transportation,  his  just  value  at  the  place 
where  he  was  destroyed,  that  place  being  one  to  which  a  party 
chargeable  with  his  value  had  taken  and  was  bound  to  take  him. 
The  defendants'  route  being  part  of  a  connected  line  to  Cali- 
fornia, and  the  horse  being  destined  for  the  latter  place,  we  think 
his  market  value  in  California,  if  proved  that  he  had  one  at  that 
place,  might  be  shown,  and  that  such  a  fact  was  a  proper  one  to 
be  considered  by  the  jury  in  determining  his  value  at  the  place 
where  he  died,  or  was  killed. 
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There  wto,  therefore,  not  only  no  error  in  refusing  to  charge 
on  this  point,  as  requested,  but  the  judge  might,  and,  as  we 
think,  ought  to  have  admitted  evidence,  that  such  a  horse  had  a 
market  value,  at  San  Francisco,  and  what  it  was. 

As  the  defendants  could  not  have  a  new  trial  by  reason  of 
any  error  alleged  to  have  been  committed  on  this  branch  of  the 
case,  and  as  a  new  trial  is  granted  on  other  grounds,  the  decision 
of  some  of  the  questions  we  have  discussed  in  relation  to  the 
rule  of  damages,  and  the  evidence  competent  to  show  what  they 
were,  do  not  necessarily  arise,  and  we  do  not  intend  to  express 
an  opinion  to  control  the  future  action  of  the  court,  but  merely 
to  state  our  present  impressions,  to  the  end  that  such  further 
investigation  may  be  made,  as  may  be  necessary  to  remove  any 
doubts  that  may  exist,  or  be  supposed  to  eadst,  as  to  the  true 
rule,  in  respect  to  these  points. 

The  admission,  as  evidence,  of  the  book  called,  Youatt  on 
the  Horse^  and  of  the  parts  of  it  containing  a  description  of  the 
glanders,  seems  to  be  opposed  to  the  decisions  to  which  we  were 
referred,  and  to  such  as  have  faUen  under  our  observation.  5  C. 
and  P.,  73;  6  id.,  586;  7  id.,  701;  1  WhaH.,4c69]  7  Pet.  Sep., 
554;  Qmnwmtuecdth  v.  WHson,  1  Gray  {Mass.\  837;  Melvin  v. 
EaJyy,  1  Jmes  {Law),  N.  C,  886;  Laning  v.  The  Stale,  1  Charui. 
{Uis.),  264;  Cbrks  v.  Purday,  264;  2  Oar.  and  Kir.,  270. 

The  matters  alleged  in  such  a  book  as  &cts,  when  relevant  to 
an  issue  to  be  tried,  must  be  proved  in  the  same  manner  as  any 
other  facts.  The  book  itself  is  no  evidence  of  their  truth.  This 
proposition  is  established  and  illustrated  by  the  cases  cited, 
above. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 
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E.  D.  LiviNGsroN,  Receiver,  v.  F.  Stcbssel,  aad  Mabt,  his 

Wife. 

L  In  an  action  to  lecoTer  the  possession  of  personal  property,  brought  by 
one  who  has  been  appointed,  on  proceedings  supplementary  to  execution,  a 
receiver  of  the  property  of  a  judgment  debtor;  and  brought  against  sudi 
debtor  and  his  wife  on  an  allegation,  that  the  property  in  question  is  the 
property  of  the  plaintiff  and  is  wrongfully  detained  from  his  possession  by 
the  defendants;  the  plaintiff  cannot  recover  on  merely  proving  that  the 
property  was  demanded  of  the  wife  before  suit  brought,  and  **i^t  she  mmA^ 
answer,  that  her  husband  "  did  not  own  anything." 

2.  A  manied  woman  is  not^  as  such,  the  agent  of  her  huinmd^  to  respond  to 
or  act  upon  a  demand  made  upon  her  for  the  delivery  of  property,  which,  a 
plaintiff  may  legally  require  the  husband  to  deliver  to  him. 

3L  Her  omisaon  to  comity  with  such  a  demand,  or  to  act  in  reference  to  it; 
or  an  answer  by  her  to  such  a  demand  that  her  husband  does  not  own  any- 
thing, win  not  subject  him  or  her  to  an  action  to  recover  the  possession  of 
such  property,  or  to  recover  damages  for  its  wrongful  detention. 

4.  When  a  person,  who  has  been  appointed  a  receiver  of  the  property  of  a 
judgment  debtor,  demands  the  delivery  to  him  of  personal  property,  as 
being  the  {HX^>erty  of  such  debtor,  if  the  demand  is  suffident  in  other 
respects,  the  objection  cannot  be  taken  at  the  trial  that  he  did  not  exhibit 
at  the  time  oH  such  demand,  the  evidence  of  his  ^^intment  as  receiTery 
if  the  refusal  to  deliver,  was  not  placed  on  that  ground. 
(Before  Boswobth,  Woodsdtf  and  PixRBEPOirr,  J.  J.) 
Heard,  Pdi>ruary  17 ;  decided,  April  17,  185a 

This  action  comes  before  the  Court,  on  a  yerdict  for  the  plain- 
tifl^  taken  subject  to  the  opinion  of  the  Court  at  General  Term. 
It  was  tried  in  Nov.,  1856,  before  Ch.  J.  Oaklet  and  a  jury. 

The  complaint  merely  avers,  "that  the  defendants  have 
become  po^essed  of  and  wrongfully  detain  from  the  plaintiff 
the  following  goods  and  chattels  of  the  plaintiff"  (describing 
them),  "  of  the  value  of  $600,  as  he  believes :"  that  the  plaintiff 
on  the  first  of  Nov.,  1855,  by  an  order  of  this  court,  "was 
appointed  receiver  of  all  the  property  of  the  said  Ferdinand 
Stoessel;''  and  prays  "that  the  defendants  may  be  adjudged  to 
deliver  to  the  plaintiff  the  said  goods  and  chattels,"  and  pay 
$600  damages  for  the  detention  thereof 
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The  answer  of  Ferdinand  Stoessel,  simply  "  denies  each  and 
every  allegation,  averment  and  statement  contained  in  said  com- 
plaint." The  answer  of  Mary  Stoessel  is  in  the  same  form,  and 
in  addition  thereto,  avers  "that  the  personal  property  mentioned 
and  described  in  said  complaint,"  is  her  separate  property,  and 
was  not  and'  is  not  the  property  of  Ferdinand  Stoessel,  and  that 
she  is  entitled  to  the  possession  thereof. 

The  plaintiff  served  a  reply  to  the  answer  of  Mary  Stoessel, 
in  which  he  denies  that  the  property  is  her  separate  property,  or 
that  she  is  entitled  to  the  possession  thereof,  and  avers  that, 
when  this  suit  was  commenced,  the  property  belonged  to  Ferdi- 
nand Stoessel,  and  was  then  in  his  possession. 

At  the  trial,  the  plaintiff  proved  the  recovery  of  a  judgment 
in  this  court,  on  the  30th  of  August,  1855,  by  Eleazer  Ayres, 
against  Lewis  Horn  and  Ferdinand  Stoessel,  for  $299.66.  Also 
an  order  supplementary  to  execution  in  that  action,  ^iirecting 
Ferdinand  Stoessel  to  appear  and  be  examined  concerning  his 
property,  dated  the  3d  of  October,  1855.  Also  "  the  examina- 
tion" of  said  F.  Stoessel  under  said  order  (but  its  contents  do 
not  appear  in  the  printed  case).  Also  an  order  in  those  pro- 
ceedings, dated  Nov.  1,  1855,  appointing  the  plaintiff  "receiver 
of  all  the  debts,  property,  equitable  interests,  rights  and  things 
in  action  of  Ferdinand  Stoessel,  the  above  named  judgment 
debtor." 

Also  a  report,  dated  Nov.  15,  1855,  made  by  the  plaintiff  as 
such  receiver,  "to  the  Superior  Court  of  the  city  of  New  York," 
to  the  effect,  that  the  plaintiff  had  demanded  of  F.  Stoessel, 
personally,  "all  his  property,"  &c.,  which  he  refused  to  deliver, 
alleging  that  he  had  none ;  which  report  also  states  that  he  had 
a  watch  and  chain ;  that  these  were  specially  demanded,  and 
that  he  refused  to  deliver  them  to  the  plaintiff. 

Also  an  order  of  the  Court  at  Special  Term,  dated  Nov.  21, 
1855,  reciting  the  reading  and  filing  of  such  report,  and  its 
contents;  and  that  it  appears  by  the  "written  testimony,"  of  said 
Stoessel,  filed,  &c.,  that  his  wife  "  claims  to  have  some  title  and 
interest  in  and  to  the  property  of  the  said  Ferdinand  Stoessel," 
which  order  declares  that  the  plaintiff  as  such  receiver,  is 
authorized  to  commence  an  action  "  against  the  said  Ferdinand 
Stoessel,  and  to  join  his  said  wife  as  a  defendant  with  him  in 
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said  action,  for  tlie  purpose  of  recovering  the  possession  of  the 
personal  property  of  the  said  defendant,  Ferdinand  Stcessel, 
owned  by  him  at  thie  time  the  same  became  subject  to  the  lien 
of  the  execution,  issued  to  the  sheriff  of  the  city  and  county  of 
New  York,  under  tlie  judgment  in  the  above  entitled, action." 

(The  property  described  in  the  complaint  is  "one  billiard 
table,  one  copper  boiler,  one  cooking  range,  gas  fixtures,  one 
iionaafe,  otiecoaxiter,  one  cigar  case,  six  dozen  arm  chairs,  three 
dozen  silver  or  silver  plated  forks,  four  dozen  soup  plates,  and 
three  dozen  dinner  plates.)  The  only  evidence  as  to  any  demand, 
made  by  the  receiver,  for  a  delivery  of.  the  property,  before  suit 
brought,  was  given  by  Thomas  Byan,  who  testified  thus : 

"I know  Mr.  Xiivingston  the  plaintiff  in  this  action;  I  went 
with  him  to  Mr.  Stoessers  house  about  this  time  a  year  ago  or  a 
litde later;  about  the  16th  or  17th of  November  lost;  we  went 
to  Greenwich  street,  No.  52 ;  Mr.  Livingston  demanded  billiard 
table,  watch  and  copper  boiler ;  Mr.  Livingston  had  a  paper ;  I 
did  not  take  any  notice  of  it ;  I  saw  a  billiard  table  there  in  the 
back  part  of  the  place ;  we  went  into  a  bar-room ;  there  were 
tables  and  chsurs  there ;  a  lady  was  there  behind  the  bar,  and 
she  said  Mr.  Stoessel  did  not  own  anything;  she*was  a  middle- 
aged  woman ;  I  think  it  was  Mrs.  Stoessel ;  I  have  seen  her  in 
the  court  room  to-day ;  we  did  not  see  Mr.  Stoessel ;  we  went 
over  where  they  said  the  copper  boiler  was,  and  it  was  not 
there;  I  don't  know  whether  Mr.  Livingston  inquired  for  Mr. 
Stoessel  or  not;  I  did  not;  I  did  not  hear  anything  said  about 
his  being  receiver ;  he  went  in  there  and  demanded  the  billiard 
table  and  copper  boiler ;  I  did  not  pay  any  attention  to  what  he 
said. 
"Witness  was  not  cro^s-examined." 

It  was  further  proved  that  Mary  Stoessel,  prior  to  her  mar- 
riage to  Ferdinand  Stoessel,  carried  on  business  at  52  Greenwich 
steet,  and  had  a  sign  up,  which  was  "  Waelty's  Widow."  She 
married  F.  Stoessel  in  the  &11  of  1863,  and  kept  tip  the  sign 
till  May  4th,  1856,  when  it  was  changed  to  '*M.  Stoessel,"  or 
''Mis.  Stcessel." 

The  plaintiflF's  counsel,  before  resting,  "  moved  the  Court  to 
be  permitted  to  amend  his  complaint  and  allege  the  appointment 
of  the  plaintiff  as  recdver  of  the  property  of  the  defendant 
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Ferdinand  Stoessel,  which  motion  the  defendants'  counsel  opposed, 
the  Court,  however,  permitted  the  amendment,  and  defendants' 
counsel  eacceptedr 

When  the  plaintiflF  rested,  the  defendants  moved  for  a  non- 
suit, which  motion  was  denied  and  they  excepted.  The  defend- 
ants gave  evidence  tending  to  show  that  Mrs.  Stoessel  had  some 
property  of  her  own,  which  was  left  to  her  by  her  former 
husband ;  that  the  billiard  table  in  question  was  sold  to  her  on 
the  14th  or  15th  of  August,  1855 ;  that  she  paid  for  it  $50  cash 
and  gave  her  three  notes  for  the  balance,  viz. :  $10  at  one  month, 
$86  at  two  months,  and  $86  at  four  months ;  and  that  these 
notes  were  paid  when  due ;  but  how,  or  by  whom,  or  with  whose 
moneys,  did  not  appear. 

The  printed  case  concludes  thus: 

"The  testimony  was  here  closed,  and  the  defendants'  counsel 
moved  that  the  complaint  be  dismissed  for  the  following  reasons, 
viz.: 

"I.  That  no  legal  demand  was  made  upon  either  of  the 
defendants  by  the  plaintiff,  inasmuch  as  it  was  incumbent  upon 
him  to  disclose  his  character  and  authority  when  making  his 
demand. 

"  n.  A  demand  made  upon  the  wife  is  not  sufficient  to  charge 
the  husband  with  liability,  in  an  action  for  detention,  &c.,  in 
case  of  refusal  by  the  wife  to  deliver,  &c. 

"  The  motion  was  denied  by  the  court,  and  defendants'  counsel 
esxepted. 

"  The  defendants'  counsel  then  summed  up  for  the  defence,  and 
Mr.  Bliss  closed  for  plaintifF. 

"  Whereupon  his  Honor  Judge  Oakley  instructed  the  jury  that 
by  the  statute  of  1848,  a  wife  is  not  authorized  to  become  a  sofe 
imj/sr — that  she  cannot  make  contracts  in  her  own  name  aside 
from  her  hul^band ;  and  further,  a  question  has  been  raised  in 
this  case  deserving  of  consideration  hereafter — the  plaintiff  was' 
appointed  receiver,  and  became  invested  with  all  rights,  &c.,  as 
such.  He  went  and  demanded  certain  property  of  Mrs.  Stoessel, 
the  wife  of  the  defendant  (F.  Stoessel)  who  declared  that  the  pro- 
perty demanded  did  not  belong  to  her  husband  (said  Stoessel). 

"  There  is  no  evidence  that  the  plaintiff  disclosed  his  character 
or  authority  when  making  his  demand.    This  question  is  here 
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inYolved,  aad  will  be  decided  hereafter.  As  it  is,  I  think,  the 
Yerdict  should  be  for  the  plaintiff. 

^'  Whereupon  the  jury  retired  and  soon  thereafter  returned  into 
court  with  a  yerdict  for  the  plaintiff^  assessing  his  damages  at 
$150,  subject,  however,  to  the  opinion  of  the  Court  at  General 
Term." 

The  case  was  submitted,  on  printed  points. 

A.  K.  Eadkyj  for  the  plaintifE 

The  only  substantial  question  reserred  for  the  opinion  of  the 
court  in  this  action  relates  to  the  necessity  and  sufficiency  of  the 
plaintiff's  demand  from  defendants,  of  the  property  in  question, 
as  to  which  we  say : 

L  In  relation  to  the  wife,  certainly  no  demand  was  necessary. 
Her  possession,  claiming  as  she  did  to  hold  the  property  ad- 
versely to  her  husband,  as  well  as  to  the  plaintiff  was  a  wrongful 
possession.  (Cowen's  Treatise,  302,  and  cases  there  cited)  And 
such  possession  has  always  been  held  to  obviate  the  necessity  of 
a  demand. 

n.  Kthe  possession  of  the  wife  was  not  wrongful,  then  it  was 
the  possession  of  the  husband.  She  acted  as  his  agent,  and  a 
demand  £rom  her,  when  in  possession,  was  sufficient  The 
plaintiff's  right  to  take  possession  of  the  property  was  absolute 
and  immediate,  wherever  he  might  find  it  He  was  under  no 
obligation  to  demand  firom,  or  in  any  manner  to  communicate 
with,  any  person  other  than  the  party  in  actual  possession. 

The  manner  of  the  demand,  stated  by  Byan,  was  such  as  to 
warrant  the  inference  that  he  disclosed  the  character  in  which  he 
claimed.  The  answer  was  not,  that  "y9u  have  no  right  to  the 
prcqperty,"  but  ''she  said  Mr,  Stassd  did  not  awn  any  thing^^^ 
and  this  was  the  real  issue. 

KL  But  there  was  abundant  evidence  of  a  demand  o^  and 
refusal  by,  the  defendant  Stoessel. 

1.  The  receiver's  report,  which  was  read  in  evidence,  and 
without  objection  (tl  e.,  no  objection  was  made  after  the  com- 
plaint was  amended),  proves  the  demand  and  the  refusal  too — 
based  not  upon  the  ground,  that  the  plaintiff  showed  no  right  to 
the  proper^,  but  "allying  that  he  had  no  property,  debta^ 
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funds,  securities,  or  equitable  interests."  The  refusal  was  "  to 
deliver  to  the  recover,"  not  to  E.  D.  Livingston — flrom  which 
the  inference  is  authorized,  that  the  plaintiff's  character  and  right 
were  disclosed. 

2.  The  mere  demand  and  refusal  is  all  the  law  requires,  in 
cases  where  demand  is  necessary.  It  was  never  requisite  for  the 
party  demanding  to  prove  or  demonstrate  his  right  to  demand, 
unless  the  refusal  is  based  upon  the  absence  of  such  right  The 
case  is  analogous  to  that  of  a  tender  of  bank  bills  instead  of 
specie — which  has  always  been  held  a  competent  tender — where 
the  refusal  to  accept  has  been  placed  upon  other  and  distinct 
grounds.  (22  Wend.,  178;  IJohn.  Cases,  406;  IstEsp.  E.,  81; 
6  Wend.,  608;  8  J.  B.,  445.) 

IV.  It  is  only  material  to  the  question  of  costs,  to  inquire 
whether  any  demand  whatever  was  ever  made  before  action. 
Where  a  party  is  clearly  entitled  to  the  possession  of  property, 
or  to  the  payment  of  money,  the  commencement  of  the  action  is 
a  sufficient  demand.  The  court  has  only  to  inquire,  whether  or 
not)  at  the  time  of  action,  the  plaintiff  had  a  right  to  the  property 
or  thing  demanded;  if  he  had,  no  preliminary  demand  was 
necessary,  as  he  was  under  no  obligation  to  ask  for,  before  taking 
possession  o^  the  property  he  had  a  right  to. 

This  remark  applies,  of  course,  to  the  recovery  of  the  thing 
itself,  and  not  to  damages  for  detention  or  costs  of  action.  (1 
Cow.  T.,  187, 188;  Cro.  Cas.,  884;  8  Salk.,  808. 

Charlea  A.  May^  for  the  defendants. 

L  The  Court  erred  in  allowing  the  plaintiff  to  amend  his 
complaint  by  alleging  the  appointment  of  the  plaintiff  tk  re- 
ceiver of  the  property  of  the  defendant,  Ferdinand  Stoessel. 

1.  Because  it  substantially  changed  tiie  cause  of  action. 

2.  Such  allegation  of  fact  constituted  a  new  and  distinct  cause 
of  action.  {Peck  v.  Ward,  8  Duer,  647.) 

n.  The  Court  erred  in  not  granting  the  defendants'  motion 
for  judgment  of  nonsuit  or  dismissal  of  the  complaint. 

1.  Because  the  amendment  as  made  is  insufficient ;  the  whole 
proceedings  relating  to  the  appointment  of  receiver,  and  also  the 
permission  to  sue,  ought  to  have  been  set  out  in  the  complaint 
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in  full.  (16  Wend.,  410 ;  Beach  v.  King,  17  Wend.,  197;  QiUeU 
y.  Fairchild,  4  Denio,  80 ;  Ckautauque  Couniy  Bank  y.  White,  2 
Sdd,  286 ;  White  v.  Jay,  3  Kern.,  88.) 

2.  There  is  not  sufficient  evidence  to  proye  the  case  on  the 
part  of  plaintiff. 

3.  There  was  no  evidence  of  demand  upon  either  of  the  defend- 
ants for  the  specific  articles  mentioned  in  the  complaint 

4.  When  plaintiff  made  the  demand  of  the  property  of  defend- 
ants, he  failed  to  disclose  the  character  in  which  he  made  the 
demand ;  for  aught  we  know  they  might  have  given  it  up. 

5.  There  is  no  evidence  even  to  raise  a  presumption  of  owner* 
ship  of  the  property  in  the  defendant,  Ferdinand  Stcessel,  nor 
was  any  possession  thereof  by  or  in  him  shown. 

6.  A  refusal  to  deliver  the  property  cannot  be  inferred  from 
the  language  of  Mrs.  Stcessel.  (4  Hill,  18 ;  1  Cowen,  822.) 

m.  The  verdict  should  be  set  aside,  and  the  complaint  dis* 
missed,  and  judgment  rendered  for  defendants. 

1.  Because  the  verdict  is  clearly  against  the  weight  of  evi- 
dence, and  in  fS^t  there  is  no  evidence  whatever  against  said 
defendant,  Mary  Stcessel. 

2.  The  only  evidence  tending  in  any  manner  to  show  a  demand, 
is  of  a  demand  upon  the  wife,  and  this  pretended  demand  as 
proved  would  certainly  not  charge  the  husband  in  this  action. 

8.  The  demand,  if  proved,  was  not  a  legal  demand,  as  the 
plaintiff  did  not  disclose  his  character  and  authority  when  he 
made  his  demand. 

IV.  By  the  law  of  1848,  and  amendments,  a  married  woman 
may  have  and  acquire  separate  property.  In  this  case  the  pro- 
perty was  bought  by  Mrs.  Mary  Stcessel  out  of  her  own 
resources  and  means,  and  thus  became  her  separate  property; 
it  having  been  conclusively  shown  that  the  defendant,  Ferdi- 
nand Stcessel,  had  no  means  by  which  to  acquire  the  property  ; 
and  her  separate  property  is  protected  against  seizure  for  debts 
of  her  husband.  (MerrUt  v.  Lyon  d  Tyler,  8  Barb.,  110). 

By  the  Court.  Bos  worth,  J. — The  case  submitted  is  so 
meagre  in  its  details  that  its  contents  do  not  very  clearly  show 
what  the  evidence  given  at  the  trial  fairly  tended  to  prove.  It 
is,  perhaps,  just  to  say  that  it  appears  F.  Stcessel  had  been 
examined  as  to  his  property  before  the  plaintiff  was  appointed 
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a  receiver  of  it  That  examination  was  read,  but  it  does  not 
appear  in  the  case,  and  its  contents  are  unknown  to  us.  The 
order  of  the  21st  of  Nov.,  1865,  states  that  it  appears  by  such 
examination  or  "testimony,"  that  "the  wife  of  the  said  Ferdi- 
nand Stcessel  claims  to  have  some  interest  and  title  in  and  to 
the  property  of  said  Ferdinand  Stoessel."  The  order,  then, 
gives  authority  to  the  receiver  to  bring  an  action  against  F. 
Stoessel  and  make  the  wife  of  the  latter  a  party  to  it,  in  order 
to  recover  the  possession  of  personal  property  belonging  to  F. 
Stoessel  at  a  time  named  in  the  order.  The  answer  of  Stoessers 
wife  alleges  that  the  property  described  in  the  complaint  was 
her  separate  property.  The  reply  to  that  answer  avers  that 
the  property  belonged  to  F.  Stoessel,  and  was  in  his  possession 
when  this  action  was  commenced. 

These  circumstances,  in  connection  with  the  proceedings  at 
the  trial,  indicate  that  the  only  grounds  arising  upon  undisputed 
facts,  which  were  specially  relied  upon  to  defeat  a  recovery 
were  those  on  which  a  dismissal  of  the  complaint  was  moved, 
when  the  testimony  was  closed.    They  were : 

First  That  no  legal  demand  was  made  of  either  defendant, 
because  the  plaintiff  did  not  disclose  his  character  and  authority 
when  he  made  it ;  and 

Second.  That  a  demand  upon  the  wife,  and  a  reAisal  by  her 
to  deliver,  is  not  sufficient  to  maintain  an  action  against  the 
husband  for  a  wrongful  detention  of  property  so  demanded. 

So  much  of  the  charge  to  the  jury  as  the  case  contains,  states 
the  first  question  as  the  one  which  would  arise  for  subsequent 
consideration.  This  must  be  understood  to  mean  that  all  ques- 
tions upon  which  the  judge  was  requested  to  rule,  except  that 
last  named  were  disposed  of  at  the  trial.  The  charge,  whatever 
it  was,  was  not  excepted  to,  and  must  be  presumed  to  have  been 
correct  as  to  all  questions  affecting  the  merits,  other  than  those 
as  to  which  the  charge,  as  made,  is  contained  in  the  case. 

Ferdinand  Stoessel  knew  that  the  plaintiff  in  the  action  in 
which  the  receiver  was  appointed,  was  pursuing  the  property 
mentioned  in  the  complaint  as  being  the  husband's.  When  de- 
manded of  his  wife  she  did  not  inquire  as  to  the  authority  or 
right  to  demand  possession,  but  placed  her  refusal  on  the  ground 
that  "  Mr.  Stoessel  did  not  own  any"  of  it    This  indicates  that 
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she  knew  it  was  demanded  as  being  his.  The  terms  and 
gronnds  of  the  refusal  import  that  she  knew  the  receiver  had  a 
right  to  be  allowed  to  take  possession  of  the  property  provided 
it  belonged  to  F.  StoesseL  Had  she  refused  on  the  ground  that 
the  plaintiff  did  not  show  any  evidence  of  a  right,  or  authority  to 
demand  it,  that  difficulty  could  have  been  obviated  at  the  time. 

Therefore,  so  fix  as  the  mere  objection  that  such  authority 
was  not  disclosed  at  the  time  the  demand  was  made,  stands  in 
the  way  of  a  recovery,  it  is  sufficient  to  say  that  it  cannot  be 
raised,  for  the  first  time,  at  the  trial;  the  refusal  to  deliver  (if 
there  was  such  a  refusal)  having  been  placed  on  a  totally  differ* 
«it  ground. 

But  a  dismi-ssal  of  the  complaint  was  also  moved  on  the 
ground  that  a  demand  on  the  wife  is  not  sufficient  to  charge 
the  husband  with  liability  in  an  action  for  a  wrongful  detention 
of  the  property  so  demanded  in  case  she  refuses  to  deliver  it 
The  motion  was  denied,  and  the  defendants'  counsel  excepted. 
The  judge,  in  his  charge,  states  as  the  truth  of  the  transaction, 
that  the  property  was  demanded  of  the  wife,  who  declared  that 
it  did  not  belong  to  her  husband. 

If  the  jury  are  to  be  deemed  to  have  found  that  the  property 
belonged  to  the  husband,  then  it  follows  that  it  was  in  his  pos- 
session when  demanded.  There  can  be  no  presxunption  that  the 
wife  had  possession  of  it,  and  that  it  was  out  of  the  husband's 
possession.  Being  the  husband's  property  the  receiver  might 
have  taken  it,  and  the  wife  could  not  rightfully  have  obstructed 
the  receiver  while  properly  reducing  it  to  possession. 

I  know  of  no  principle  w:luch  makes  the  wife,  merely  as  such, 
an  agent  of  the  husband  to  respond  to  demands  that  may  be 
made  on  him  to  deliver  property  in  his  possession  to  one  having 
a  right  to  demand  it,  so  as  to  make  her  refusal  to  give  it  up  the 
husband's  refusal,  and  such  a  refusal  as  will  subject  either  him 
or  her  to  an  action  for  a  wrongful  detention  of  the  property. 
If  the  demand  is  made  on  her  as  being  the  husband's  agent,  her 
refiisal  to  comply  with  it  is  not  a  wrong  which  will  subject  her 
to  an  action  personally.  It  will  not  subject  the  husband  to  an 
action,  because  the  mere  fict  that  she  was  his  wife  does  not  give 
her  authority  to  speak  for  him  in  such  a  case  and  make  him 
responsible  for  her  refusal  to  act  as  such  agent 
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K  the  demand  was  made  on  her,  because  she  claimed  to  be 
owner,  or  to  have  an  interest  in  the  property,  then  there  is  no 
ground  for  pretending  that  her  answer  to  the  demand  was  the 
husband's  act;  or  that  it  would  affect  him  as  if  the  demand  had 
been  made  of  him,  and  he  had  refused  to  give  possession. 

The  property  could  have  been  taken  and  sold  on  the  execution, 
if  it  was  the  property  of  the  husband.  Instead  of  pursuing  that 
course,  the  execution  is  returned  and  the  return  states  that  he 
had  no  leviable  property.  On  proceedings  supplementary  to 
execution,  the  husband  is  examined,  and,  so  far  as  we  can  infer 
from  the  evidence  disclosed  by  the  case,  he  stated  that  the  pro- 
perty was  not  his,  but  that  it  belonged  to  his  wife.  A  receiver 
is  appointed,  who  brings  an  action  against  husband  and  wife,  to 
recover  possession,  on  the  ground  that  both  wrongfully  detain 
it  No  order  directing  the  husband  to  deliver  it  to  the  receiver 
is  shown,  nor  any  demand  of  the  property  made  by  the  receiver 
upon  the  husband  is  proved.  He,  therefore,  does  not  appear  to 
have  refused  to  allow  the  receiver  to  take  possession,  or  to  have 
interfered  with  the  efforts  of  the  latter  to  obtain  possession. 

A  demand  of  the  property  is  made  of  the  wife,  who  makes 
answer  that  "  Mr.  Stoessel  did  not  own  any  thing."  On  that 
this  action  is  brought.  Such  evidence  is  insufficient  to  establish 
that  either  of  the  defendants  "wrongfully  detained"  the  property 
from  the  plaintiff,  in  such  sense,  as  to  subject  them  to  "an  action 
to  recover  the  possession  of  personal  property."  Such  an  action 
is  a  substitute  for  the  action  of  replevin.  Code,  §§  206,  258,  277, 
289 ;  sub.  4,  and  805 ;  sub.  4. 

I  think  it  would  have  been  better  to  have  stated  more  of  the 
actual  fisujts  in  the  complaint,  and  to  have  prayed  that  the  property 
be  declared  to  beloug  to  the  husband,  and  that  possession  of  it 
be  given  to  the  receiver. 

But  without  intending  to  intimate  that  an  action  like  the 
present  cannot  be  maintained,  on  proof,  of  the  necessary  facts, 
it  is  suflBlcient  to  say  that  no  such  evidence  of  a  wrongful  deten- 
tion was  given  at  the  trial  as  entitled  the  plaintiff  to  a  verdict 

The  verdict  must  be  set  aside  and  a  new  trial  granted,  with 
costs  to  abide  the  event 
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Fletcher  Hakper  v.  H.  J.  Raymond,  Edward  B.  Wesley 
and  George  B.  Jones. 

Where  certain  persons,  by  a  writing  signed  by  them,  formed  an  associa- 
tion for  publishing  a  daily  and  weekly  newspaper ;  and  therein  and  thereby 
agreed,  that  said  newspapers  and  the  good  will  thereof,  and  all  the  other 
goods,  &c.,  of  the  association  "  as  they  shall  from  time  to  time  exist,  shidl  be 
divided  into,  and  shall  always  consist  of  100  equal  shares,  to  be  called  capital 
stock ; "  and  in  what  proportions  such  stock  should  belong  to  them  in 
severalty;  and  thereby  (by  the  6th  article  thereof),  also  agreed,  that  each 
party  should  have  the  right  to  sell  any  of  his  said  stock,  but  before  doing  so, 
^ould  offer  the  same  to  the  association  and  give  it  the  refusal  thereof  for  ten 
dajrs ;  and  that  no  "  purchaser  shall  acquire  any  interest  whatever  in  the 
profits  of  said  papers  till  he  shall  receive  a  certificate  or  scrip  for  his  said 
shares  s^ed  by  all  the  parties  hereto,  and  duly  registered  in  a  book  to  be 
kept  for  that  purpose,"  which  scrip  shall  certify  that  the  holder  of  it  '^  is 
entitled  to  participate  in  proportion  to  his  shares,  only  in  that  portion  of  the 
profits  which  may  be  assigned  to  the  party  selling  to  such  purchaser;  and 
shall  not  be  entitled  to  any  voice  or  agency  whatever  in  the  conduct,  con- 
trol, management  or  afiairs  of  said  company  or  of  said  newspapers." 

1.  It  was  hddj  that  the  plaintiff,  who  purdiased  thirty  shares  of  the  stock 
from  a  prior  and  registered  purchaser  thereof,  was,  as  between  him  and  his 
vendor,  the  owner  thereof,  and  as  such  equitably  entitled  to  any  dividends 
of  profits  ascertained  and  declared  while  he  was  such  owner,  and  credited 
on  the  books  of  the  association,  to  such  stock  as  its  just  proportion  of  such 
ascertained  profits,  although  such  stock  was  so  purchased  by  the  plaintiff 
without  a  previous  offer  of  it  by  his  vendor,  to  the  association  or  to  either 
of  the  associates. 

2.  It  was  also  hddj  that  a  sale  and  assignment,  by  the  plaintiff,  after  such  a 
dividend  of  profits,  of  the  said  '^thirty  shares  of  capital  stock,"  ^'and  aU 
future  benefit  and  dividends  thereof,"  with  full  authority,  as  the  attorney  of 
the  plaintiff  and  of  his  vendor,  to  sell  for  them  "  all  or  any  part  of  said 
stock,"  did  not  pass  to  the  plaintiff's  vendee  any  right  to  the  dividend  so 
previously  declared  and  credited,  to  the  said  thirty  shares. 

3.  It  was  also  Jiddj  that  a  written  notice  signed  by  one  of  the  associates  and 
served  (on  all  persons  interested  in  the  capital  stock)  after  such  a  dividend 
of  profits  had  been  made,  declaring  the  association  dissolved;  and  the  in- 
stitution by  him  of  a  suit  to  obtain  a  judgment  declaring  it  to  be  dissolved, 
&Cj  operated  as  a  dissolution  of  the  association,  and  made  the  plaintiff's  legal 
title  to  the  profits  so  allotted  and  credited  to  his  thirty  shares  perfect  and 
absolute,  and  completed  his  right  to  sue  the  associates  and  recover  from 
them  Bach  aacertained  and  declared  profits^  unembarrassed  by  any  of  tha 
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oonditions  and  provisions  contained  in  the  sixth,  of  the  said  articles  of 
association. 
4.  But  it  was  also  heldf  that  in  sach  a  suit^  there  would  be  deducted  from  such 
declared  profits  three-tenths  of  a  debt  owing  by  the  association  when  the 
dividend  wad  declared,  and  subsequently  paid  by  it^  but  not  then  considered, 
because  its  amount  was  not  then  known,  or  capable  of  being  ascertained. 
(Before  Hoffican,  Slosson  and  Pierrepomt,  J.  J.) 
Heard,  April  6;  decided,  April  17, 185a  * 

Tms  action,  in  wWoli  the  plaintiflF  claims  to  recover  of  the 
defendants  $3,000  and  interest  from  the  1st  of  February,  1856, 
comes  before  the  Coxirt  upon  a  case  made  tinder  section  372  of 
the  Code.  Fletcher  Harper  is  the  plaintiff,  and  JBT.  J,  Raymond^ 
Edward  B.  Wesley  and  Oeorge  B,  Jones  are  the  defendants.  The 
facts  are  these : 

On  the  6th  of  August,  1851,  the  defendants  entered  into  writ- 
ten "  articles  of  association"  (containing  seven  articles),  signed  and 
sealed  bj  them,  and  which  in  substance,  so  &r  as  their  contents 
affect  the  present  controversy,  are  as  follows : 

First  The  said  parties  hereby  form  an  association  for  the 
purpose  of  establishing  and  publishing  a  daily  newspaper  in  the 
city  of  New  York,  to  be  called  "  The  New  York  Daily  Times," 
and  a  weekly  newspaper  from  the  same  oflSce,  to  be  called  "  The 
Weekly  Times."  .  .  "  The  name  of  the  association  shall  be 
Eaymond,  Jones  &  Company,  and  the  parties  above  named  shall 
be  the  sole  directors  thereof  and  shall  have  the  management  and 
direction  of  its  affairs,  according  to  the  judgment  of  the  majority, 
subject  to  these  articles,  until  fiirther  articles  in  writing  shall  be 
made  in  the  premises  and  signed  by  all  the  parties  hereto." 

Second,  The  business  of  the  said  association  shall  be  con- 
ducted 'vhthout  incurring  debt  except  for  salaries,  rent  and  paper. 

Third.  H.  J.  Eaymond  shall  be  the  editor,  and  have  the 
entire  control  of  the  editorial  department  of  both  said  news- 
papers; and  receive  a  salary  of  $2,500  per  annum,  payable 
quarterly,  and  as  part  of  the  expenses  of  said  newspaper. 

Fourtili.  The  financial  and  mechanical  business  of  said  news- 
paper shall  be  managed  by  said  George  Jones  and  Edward  B. 
Wesley.  They  shall  keep  full  and  accurate  books  of  account  of 
the  receipts  and  disbursements,  and  of  all  the  business  of  the 
association,  and  the  same  shall  be  the  property  of  the  association. 
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Fifth.  Said  Jones  and  Wesley  shall  each,  oontribate  in  cash 
$20,000,  as  a  cash  capital  to  establish  and  continue  said  news- 
papers. "  The  said  newspapers  and  the  good  will  thereof,  and 
all  the  other  goods  and  chattels,  rights,  credits  and  property  of 
said  association,  as  they  shall  from  time  to  time  exist,  shall  be 
divided  into  and  shall  always  consist  of  one  hundred  equal 
shares,  to  be  called  capital  stock,  of  which  said  Baymond  shall 
receive,  as  an  equivalent  for  his  editorial  ability  twenty  shares ; 
and  said  Jones  and  Wesley,  each  forty  shares,  as  an  equivalent 
for  their  capital  and  business  ability,  and  they  shall  all  receive 
for  the  same,  stock  certificates  or  scrip  signed  by  all  the  parties 
hereto."  The  profits  to  be  ascertained  and  divided  on  the  first  of 
January  and  July,  in  each  year,  or  at  such  other  times  as  may 
be  fixed  by  the  directors.  (The  6th  and  7th  articles  are  as  fol- 
lows) : 

SixtL  Each  of  the  parties  hereto  shall  have  the  right  to  sell 
any  portion  of  his  shares  of  said  stock;  but  before  selling  the 
same  to  any  other  person,  he  shall  offer  the  same  to  the  associa- 
tion, giving  them  the  refiisal  thereof  for  ten  days.  But  no  sale 
of  any  such  shares  shall  give  to  any  purchaser  tiiereof  any  right 
to  interiere  in  the  conduct,  management  or.affisiirs  of  said  news- 
papers, or  either  of  them ;  and  no  such  purchaser  shall  acquire 
any  interest  whatever  in  the  profits  of  said  papers  till  he  shall 
have  received  a  certificate  or  scrip  for  his  said  shares,  signed  by 
all  the  parties  hereto,  and  duly  registered  in  a  book  to  be  kept 
for  that  purpose,  which  scrip  shall  always  express  firom  whom 
the  said  shares  weie  purchased,  and  shall  certify  that  the  holder 
of  said  scrip  takes  the  same  with  notice  of  and  subject  to  the 
articles  of  association  between  the  parties  hereto,  and  is  entitled 
to  participate  in  proportion  to  his  shares,  only  in  that  portion  of 
the  profits  which  may  be  assigned  to  the  party  so  selling  to  such 
purchaser,  and  shall  not  be  entitled  to  any  voice  or  agency  what- 
ever in  the  conduct,  control,  management  or  affidis  of  said 
company  or  of  said  newspapers." 

Seventh.  These  articles  may  be  altered  at  any  time,  by 
agreement  in  writing,  to  be  signed  by  all  the  parties  hereto,  and 
not  otherwise. 

Wesley  and  Jones  each  contributed  their  stipulated  capital 
The  business  of  the  association  was  commenced,  and  continued 
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accordiDg  to  the  articles  of  association,  until  some  time  in  the 
year  1853,  when  an  addition  was  made  to  said  articles,  as  fol- 
lows, viz. : 

EightL  Fletcher  Harper,  Jr.,  having  purchased  from  E.  B. 
Wesley  and  George  Jones,  with  the  assent  of  all  the  parties  to 
I  this  agreement,  twenty-four  shares  of  the  stock  of  the  New  York 
Times  establishment,  he  is  hereby  admitted  as  a  director  of  the 
association,  and  the  name  and  style  of  the  firm  shall  be  here- 
after, Raymond,  Harper  k  Co.,  instead  of  Raymond,  Jones  & 
Co.y  as  heretofore. 

Heney  J.  Raymond. 

Geo.  Jones. 

E.  B.  Wesley. 

P.  Harper,  Jr.,  prior  to  July  1,  1855,  purchased  from  said 
Wesley  and  Jones,  including  the  twenty-four  shares  mentioned 
in  the  8th  article,  thirty  shares,  and  the  thirty  shares  were 
duly  registered  as  his,  in  a  stock  book,  kept  by  the  association  in 
pursuance  of  the  6th  article. 

Fletcher  Harper,  Jr.,  acted  as  a  director  in  the  association 
from  the  time  the  8th  article  was  made  until  the  22d  of  Oct., 
1855,  and  was  paid  for  services  rendered,  $25  per  week,  as  part 
of  the  expenses  of  the  association. 

On  the  2d  of  July,  1855,  in  pursuance  of  the  5th  article,  the 
profits  of  the  business  up  to  that  time,  were  ascertained  and 
divided;  $4,500  were  received  by  P.  Harper,  Jr.,  as  the  propor- 
tion to  which  his  thirty  shares  entitled  him. 

On  the  29th  of  July,  1855,  P.  Harper,  Jr.,  by  an  instrument 
in  writing,  signed  and  sealed  by  him,  "sold,  assigned  and 
transferred"  to  Fletcher  Harper  the  said  thirty  shares.  This 
instrument  was  executed  without  the  knowledge  or  assent  of  any 
of  the  defendants,  and  without  a  previous  offer  of  the  stock  to 
the  association,  or  to  either  of  the  defendants.  At  the  same 
time  P.  Harper  retransferred  to  P.  Harper,  Jr.,  one  of  said 
thirty  shares. 

Fletcher  Harper,  subsequently,  by  a  written  notice,  dated 
Nov.,  1855,  directed  to  each  of  the  defendants  "  and  the  associa- 
tion owning  the  Times  establishment,"  stated  that  P.  Harper,  Jr., 
had  executed  to  him  a  formal  transfer  of  twenty-nine  shares, 
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whicli  he  claimed  to  own  abfiolutely,  and  requested  a  transfer 
made  to  him  of  the  same  upon  the  books,  and  the  delivery  to 
him  of  scrip  representing  the  same,  and  offered  to  surrender, 
thereupon,  tiie  scrip  that  had  been  issued  to  F.  Harperj  Jr. 

On  the  2d  of  Oct,  1855  (a  controversy  having  arisen  between 
F.  Harper,  Jr.,  and  Geo.  Jones,  in  regard  to  the  ownership  of 
these  thirty  shares  of  the  stock  of  the  association),  a  written 
agreement  i^as  signed  by  them  and  said  Raymond  and  Wesley, 
by  which  F.  Harper,  Jr.,  and  Jones,  pending  that  controversy, 
voluntarily  withdrew  from  all  connection  with  the  Times  estab- 
lishment Its  business  during  that  time  was  to  be  managed 
exclusively  by  Baymond  and  Wesley,  but  the  style  of  the 
association  was  to  remain  unchanged.  Harper,  Jr.,  was  to  be 
paid  until  the  decision  of  the  suit,  $25  per  week,  and  was  so 
paid;  the  last  payment  being  $75,  was  made  by  Wesley  person- 
ally, on  the  2d  of  Feb.,  1856.  Harper,  Jr.,  withdrew,  as  that 
agreement  provided,  and  never  resumed  his  position  as  a 
director.  The  controversy  or  suit  alluded  to,  was  one  brought 
by  George  Jones,  against  F.  Harper,  Jr.,  to  compel  a  specific 
performance  of  an  agreement  to  sell  the  thirty  shares  to  Jones, 
and  the  complaint  in  that  suit,  was  dismissed  in  Jan.,  1856. 

On  the  27th  of  Dec.,  1855,  in  pursuance  of  the  5th  article,  an 
account  of  the  profits  of  the  business  for  the  six  months,  pre- 
cedmg  Jan.  1,  1856-,  was  taken,  and  $8,000  of  such  profits  were 
credited  on  the  cash  book,  as  the  proportion  of  the  thirty  shares 
in  question,  thus : 

"Stockmdispute,  thirty  shares,  ....  $8,000." 
Each  of  the  owners  of  the  residue  of  the  stock  was  credited 
and  paid  his  proportion  of  the  profits  thus  ascertained  and 
declared. 

On  the  29th  of  January,  1856,  said  Wesley,  by  a  notice,  in 
writing,  directed  to  all  the  persons  being  or  claiming  to  be  stock- 
holders, and  served  upon  them,  declared  that  he  thereby  dis- 
solved the  said  partnership  or  association. 

Said  Baymond  &  Wesley  on  the  same  day  served  a  written 
notice  on  all  of  said  persons,  to  the  effect,  "  that  in  order  to  pre- 
vent loss  in  the  good  will  of  the  partnership  "  they  would  con- 
tinue to  publish  said  newspapers  "  on  joint  account,  until  the 
Block  and  good  will  of  the  partnership  can  be  dispos^  o£" 
6 
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On  the  30th  of  January,  1856,  said  Wesley  commenced  an 
action  against  all  the  parties  named  in  the  said  notices,  to  obtain 
a  judgment  declaring  the  said  partnership  or  association  dis- 
solved ;  and  directing  its  property  and  effects  to  be  sold,  and 
such  a  division  of  its  proceeds  made  as  should  be  ascertained  to 
be  just.  Fletcher  Harper,  and  Fletcher  Harper,  Jr.,  were  defend- 
ants in  that  action,  and  after  they  had  been  served  with  the 
summons,  copy  complaint,  and  notice  of  motion  for  the  appoint- 
ment of  a  receiver,  and  on  the  same  thirtieth  of  January, 
F.  Harper,  by  F.  N.  Bangs,  as  his  attorney  ( who  was  thereto 
duly  authorized  by  said  Harper,  and  also  by  F.  Harper,  Jr.), 
made  an  offer,  in  writing,  to  said  Wesley,  who  accepted  the 
same,  which  offer  and  acceptance  read  as  follows,  viz.: 

"January  80th,  1856,  Dear  Sir:  I  hereby  offer  to  sell  and 
transfer  to  you  the  thirty  shares  of  stock  in  the  Times  establish- 
ment standing  in  the  name  of  Fletcher  Harper,  Jr.,  on  the  books 
of  the  establishment^  and  all  my  and  his  right,  title  and  interest 
therein,  for  fifty  thousand  dollars  cash,  payable  to  me,  at  the 
office  of  F.  N.  Bangs,  29  William  Street,  to-morrow  (January 
81),  at  11  A.  K.,  and  the  transfer  to  be  made  then. 
Yours  truly, 

Fletcher  Harpeb, 

By  F.  N.  BANGa'' 
"E.  B.Wesley,  Esq., 

"I  accept  the  above  offer. 

E.  B.  Wesley." 

On  the  same  day,  E.  B.  Wesley,  by  a  paper  writing,  signed 
by  him,  and  directed  to  Fletcher  Harper,  offered  to  purchase  the 
same  stock  and  the  same  interest  therein,  on  the  same  terms,  as 
specified  in  the  offer  made  by  Harper,  the  phraseology  of  the 
two  papers  being  the  same. 

On  the  thirty-first,  at  the  time  and  place  named,  the  parties 
met^  and  Fletcher  Harper  executed  and  delivered  to  Wesley  an 
assignment,  which  the  latter  accepted,  and  at  the  same  time  paid 
to  F.  Harper,  the  $50,000,  the  agreed  price. '  -The  assignment 
reads  thus,  viz.: 

"Know  all  men  by  these  presents,  that  I,  Fletcher  Harper,  of 
the  city  of  New  York,  for  value  received,  have  bargained,  sold, 
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assigned  and  transferred,  and  by  these  presents  do  bargain,  sell, 
assign  and  transfer  nnto  Edward  B.  Wesley,  thirty  shares  of 
capital  stock,  standing  in  the  name  of  Fletcher  Harper,  Jr.,  on 
the  books  of  the  New  York  Daily  and  Weekly  Times  news- 
paper establishment,  and  all  future  benefit  and  dividends  thereof, 
and  do  hereby  constitute  and  appoint  the  said  Edward  B.  Wesley 
my  true  and  lawful  attorney  irrevocable,  and  the  true  and  law- 
ful attorney  irrevocable  of  Fletcher  Harper,  Jr.,  for  me  and  him, 
and  in  my  or  his  name  and  stead,  but  to  said  Wesley's  use,  to 
sell,  assign,  transfer  and  set  over,  all  or  any  part  of  the  said 
stock,  and  for  that  purpose  to  make  and  execute  all  necessary 
acts  of  assignment  and  transfer,  and  one  or  more  persons  to 
substitute  with  like  full  power,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  his  substitute  or  substitutes  shall 
lawfully  do  by  virtue  hereof  he  taking  same  subject  to  any 
claim  of  Gteorge  Jones.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  the  81st  day  of  January,  1856. 

(Signed)       Fletcher  Harper,    [l.  s.] 

Sealed  and  delivered  in  ] 
the  presence  of 

F.  N.  Bangs." 


1 


This  sale  was  made  as  a  settlement  of  the  suit  for  a  disso- 
lution, as  against  the  two  Harpers.  They  signed  a  consent  to  its 
discontinuance,  and  on  the  8th  of  February,  1856,  it  was  dis- 
continued,  as  against  all  the  parties.  The  business  of  the  estab- 
lishment was,  thenceforward,  carried  on  under  the  original 
articles,  by  the  parties  to  that  suit,  except  the  two  Harpers; 
Baymond  &  Wesley  alone  acting  as  directors.  The  thirty  shares 
were  transferred  to  said  Wesley,  in  the  books. 

On  the  1st  of  February,  1856,  Fletcher  Harper,  Jr.,  by  a 
written  instrument,  sealed  with  his  seal,  "granted,  bargained  and 
sold,  assigned,  transferred,  and  set  over"  to  Fletcher  Harper  "all 
and  singular  the  dividend  and  dividends  declared  or  credited  on 
thirty  shares  of  stock  of  the  New  York  Daily  and  Weekly 
Times  establishment,  standing  in  my  (Harper,  Jr.'s)  name,  and 
all  sums  of  money  due  to  me  by  the  said  establishment  for 
dividends  or  profits  and  not  yet  claimed  by  or  paid  to  me,"  and 
to  his  use,  benefit  and  behoof  absolutely. 
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In  April,  1856,  Fletclier  Harper,  by  a  written  notice  directed 
to  said  Raymond  &  Wesley,  required  the  amount  of  the  dividend 
made  for  the  six  months  preceding  the  1st  of  January,  1866, 
and  credited  to  this  stock,  to  be  paid  to  him  as  the  assignee  and 
owner  thereof. 

Since  January  1st,  1856,  the  defendants  paid  $9,500  of  debts 
of  the  association  which  accrued  prior  to  that  date,  $4,100  being 
for  part  of  the  rent  of  the  building  occupied  by  the  association 
from  May  Ist^  1854,  to  January  1st,  1856.  No  reservation,  at 
the  time  of  deelaring  the  dividend,  was  made  for  this  rent,  as  the 
amount  to  be  paid  had  not  then  been  liquidated  with  the  land- 
lord- The  defendante  paid  it  out  of  the  general  funds  of  the 
association,  and  neither  of  the  Harpers  paid  any  part  of  it 
directly  or  indirectly.  Subsequent  dividends  have  been  de- 
clared of  subsequently  accruing  profits. 

The  case  made  was  verified  on  the  10th  of  February,  1858, 
and  it  states  that  the  questions  to  be  submitted  to  the  Court, 
upon  it,  are  as  follows,  viz.: 

First  Are  any  other  persons  necessary  parties  to  the  settle- 
ment of  this  controversy? 

If  yes,  judgment  as  of  nonsuit  is  to  be  rendered. 

If  no, 

Second.  Is  the  defendant  Wesley  entitled  to  the  dividend  in 
controversy  by  virtue  of  the  agreement  with  and  assignment 
from  Fletcher  Harper  to  him,  hereinbefore  described. 

Third.  If  not,  would  the  Court,  on  appropriate  pleadings 
based  on  the  foregoing  facts,  reform  the  assignment,  so  that  it 
would  pass  the  dividend  in  dispute  to  him. 

If  either  of  these  questions  is  answered  in  the  affirmative,  then 
judgment  is  to  be  given  for  the  defendants  on  the  merits. 

If  both  are  answered  in  the  negative. 

Fourth.  Is  the  plaintiff  entitled  to  judgment  against  Henry 
J.  Raymond,  Edward  B.  Wesley,  George  Jones,  or  either  and 
which  of  them,  for  the  sum  of  three  thousand  dollars,  and 
interest  thereon  from  February  1st,  1856,  or  for  any  definite 
sum  ascertainable  from  the  foregoing  G^ts  ? 

If  yes,  judgment  is  to  be  given  accordingly. 

If  no,  judgment  is  to  be  given  for  the  defendants  accordingly. 
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F.  N.  Bcmgs^  for  plaintM^  argued  (among  others)  the  follow- 
ing points : 

L  On  December  27th,  1855,  the  time  when  the  amotmt  in 
question  was  ascertained  and  apportioned,  no  other  person  than 
the  plaintiff  or  Fletcher  Harper,  Jr.,  was  entitled  either  to 
leoeiYe  it  from  the  partnership  or  to  have  credit  for  it  in  the 
partnership  accounts. 

n.  The  sale  to  the  defendant  Wesley,  made  by  the  plaintiff 
on  January  81st,  1856,  was  not  such  as  to  justify  the  defendants 
or  the  association  in  withholding  previously  ascertained  profits, 
firom  the  party  entitled  to  them  at  the  time  they  were  ascer- 
tained, in  deference  to  any  title  acquired  by  Wesley,  who 
acquired  no  title. 

IIL  Fletcher  Harper,  Jr.,  if  entitled  to  the  profits  ascertamed 
on  December  27th,  1855,  at  all,  was  entitled  to  their  immediate 
and  separate  use;  that  is,  he  was  not  bound  to  leave  them 
mingled  with  the  funds  or  property  of  the  association. 

IV.  There  being  a  right  in  Fletcher  Harper,  Jr.,  to  an  imme- 
diate division  of  his  as9ertained  portion  of  the  profits,  which 
right  continued  in  him  until  it  was  assigned  to  the  plaintiff,  he, 
and  afterwards  the  plaintiff,  became  entitled  to  an  action  in 
some  form  against  tiiose  who  withheld  the  enjoyment  of  the 
right 

y.  If  the  l^al  rights  and  relations  of  the  parties  were  as 
above  contended,  then  either  the  plaintiff  or  his  assignor  might 
have  maintained  an  action,  as  upon  a  contract  for  the  payment 
of  monqTf  to  recover  the  dividend. 

XL  If  the  plaintiff  is  properly  chargeable  with  any  portion 
of  this  payment  of  $4,100,  tlie  Court  has  the  means  of  finally 
adjusting  all  matters  of  account  between  the  parties,  by  its  judg- 
ment in  this  proceeding. 

The  plaintiff  if  chargeable  at  all,  is  chargeable  with  only 
three-tenths  of  that  sum,  viz.,  $1,280 ;  and  a  judgment  for  the 
difference  between  $1,230  and  the  amount  of  the  dividend  in 
question,  would  dose  and  finally  adjust  the  affidrs  of  the  part* 
nership. 

Benjamin  V.  Ahbatt^  for  defendants,  argued  (among  others)  the 
following  points : 
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I.  Fletcher  Harper,  Jr.,  is  a  necessary  party  defendant  to  the 
determination  of  this  controversy.  {Smith  v.  Lusher,  5  Cow., 
688 ;  Bailey  v.  Inglee^  2  Paige,  278 ;  Beavmont  v.  Meredith^  3 
Ves.  &  B.,  181.) 

n.  The  daim  of  the  plaintiff  is  founded  on  an  attempt  to 
evade  the  articles  of  copartnership,  which  the  law  should  not 
sanction. 

III.  The  defendant  Wesley  is  entitled  to  the  dividend  in  con- 
troversy by  virtue  of  the  agreement  and  assignment  of  the  30th 
and  81st  of  January,  1856, 

1.  The  agreement  and  assignment  were  entered  into  by  both 
the  Harpers,  in  settlement  of  the  suit  brought  by  Wesley  for  a 
dissolution  of  the  partnership ;  and  the  result  of  that  settlement 
was  a  discontinuance  of  the  action  by  Wesley,  on  consent  given 
by  the  Harpers.  This  settlement  must  be  held  to  conclude  the 
Messrs.  Harper,  as  to  every  claim  which  was  fully  involved  and 
presented  for  settlement  in  that  suit  The  complaint  in  that 
suit  set  forth  the  claim  of  P.  Harper  to  hold  twenty-nine  shares 
of  the  stock  by  assignment  from  P.  Harper,  Jr.,  and  the  grounds 
of  objection  to  this  claim,  and  prayed  that  the  rights  of  the 
plaintiff  and  defendants  respectively  might  be  declared,  and,  if 
necessary,  that  any  of  the  parties  might  interplead,  and  that  a 
division  of  the  proceeds  after  payment  of  debts  might  be  made 
between  the  parties  entitled,  in  the  proportion  of  their  respective 
rights.  The  title  of  the  Messrs.  Harper  to  the  dividend  now 
claimed  was  therefore  fully  involved  in  that  suitj  and  was  there- 
fore extinguished  by  the  compromise  and  settlement  of  it 

2.  The  chose  in  action  called  "thirty  shares  of  stock"  in  the 
assignment,  was,  in  law,  simply  the  interest  of  P.  Harper,  Jr., 
in  the  partnership  effects.  That  whole  interest,  whether  capital 
or  profits,  passed  by  the  assignment  The  words  "  future  bene- 
fit and  dividends  "  include  all  profits  not  theretofore  distributed. 

3.  The  letters  of  agreement  (of  the  80th  of  January,  1866) 
evince  an  intent  to  transfer  to  Wesley  the  entire  interest  of  both 
Harpers  in  the  concern.  The  assignment  should  be  so  con- 
strued, or  so  reformed  if  need  be,  as  to  effectuate  that  intent 

V.  The  plaintiff,  as  assignee  of  a  partner^s  interest,  can  claim 
no  higher  rights  than  those  of  his  assignor.  He  is  equally 
bound  to  abide  a  settlement  of  partnership  accounts.  {NicoU  v. 
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Mtmford,  4  Johns.  Ch.,  522;  Bodriguez  v.  Eefeman,  5  lb.,  417 ; 
Marquand  v.  The  New  York  Manufaduring  Chmpany,  17  Johns., 
525.) 

The  utmost  that  the  latter  could  claim  would  be  to  hare  an 
accounting  on  a  proper  bill  filed,  and  to  have  a  payment  of  the 
balance  of  capital  and  profits  remaining  after  payment  of  the 
debts ;  c  gr.,  the  $4,100  rent  He  could  not  sue  for  the  $8,000,  nor 
for  any  specific  sum. 

An  action  at  law  is  not  maintainable  by  one  partner  against 
his  copartner  for  a  claim  like  the  present  connected  with  the 
partnership  affidrs,  except  on  a  final  balance  and  an  express 
promise  to  pay.  (1  Parsons  on  Contracts,  139 ;  Bovill  v.  Ham' 
mond,  6  Bam.  & C,  149;  Bobson  v.  Curtis,  1  Stark.,  78;  Oaaey 
V.  Brushy  2  Cai.,  293 ;  Nivm  v.  Spickerman,  12  Johns.,  402 ; 
WesterJo  v.  JEvertsan,  1  Wend.,  532;  PatUson  v.  Blanchard,  6 
Barb.,  587 ;  and  see  Murray  v.  Bogert,  14  Johns.,  318.) 

Either  partner  has  a  right  to  insist  that  the  debts  be  paid 
before  the  shares  are  withdrawn.  {Kirby  v.  Schoonmaker,  3  Barb. 
Ch.,  46 ;  Smith  v.  Jadcam,  2  Edw.,  28 ;  Both  v.  Stevens,  1 
Clark,  19i.) 

By  the  Court.  Hoffman,  J. — The  parties  to  the  origi- 
nal association,  in  the  6th*  article,  contemplate  and  allow  a 
sale  of  a  share  or  shares,  but  stipulate  and  direct  that  such  sale 
shall  not  constitute  the  purchaser  a  partner.  They  intend  also 
that  such  a  sale  shall  not  work  a  dissolution  of  the  association. 
They  contemplate  a  subsequent  allotment  of  profits  to  the 
Tender  in  such  sale.  The  purchaser  being  registered,  and 
getting  his  certificate,  could  demand  and  receive  the  profits 
declared  as  belonging  to  his  vendor,  by  getting  a  power  of 
attorney  or  other  authority  for  that  purpose  from  him.  In  &ct, 
it  seems  that  such  vendor  was  to  be  still  regarded  as  a  partner 
for  management  At  least,  he  is  not  excluded.  Upon  a  dissolu- 
tion, the  purchaser  would  succeed  fblly  to  all  his  vendor's 
lights  and  interests. 

The  case  is,  in  this  particular,  very  similar  to  that  of  Tatam  v. 
WWmms  (8  Hare's  Sep.,  347).  The  leadmg  principle  of  the 
arrangement  in  each  case,  is  the  prevention  of  the  intrusion  of  a 
new  partner  without  the  ooncuirence  of  all,  and  the  guarding 
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against  the  dissolution  being  produced  by  the  transfer  of  any 
party's  share.  Neither  his  caprice  nor  his  misfortunes  were  to 
produce  this  result  As  between  Fletcher  Harper,  Jr.,  and 
Fletcher  Harper,  the  instrument  of  the  29th  of  July,  1866, 
transferred  the  whole  stock,  and  every  right,  interest  or  benefit 
which  the  ownership  of  the  stock  on  that  day  conferred  upon 
Fletcher  Harper,  Jr.  The  right  to  the  future  dividend  passed 
from  the  latter,  and  vested  in  Fletcher  Harper,  he  being  the 
owner  when  the  dividend  was  declared.  This  right  followed 
the  title  to  the  corpus^  as  between  these  parties. 

As  between  Fletcher  Harper  and  the  association,  the  purchase 
not  having  been  tendered  to  the  latter,  nor  assented  to  by  them, 
Harper  did  not  become  a  partner.  He  could  not  be  intruded 
upon  the  association  as  such.  He  could  not  insist  upon  the 
future  profits  being  declared  to  him,  credited  to  him,  or  paid  to 
him  as  purchaser.  Fletcher  Harper,  Jr.,  was  not,  however,  dis- 
possessed of  a  nominal  ownership,  nor  was  a  dissolution  worked 
by  the  assignment.  The  profits  would  be  declared  as  payable 
to  him  on  the  thirty  shares,  and  a  power  of  attorney  would 
enable  this  plaintiff,  Fletcher  Harper,  to  obtain  them. 

But  the  dissolution  of  the  association  or  partnership  on  the 
29th  of  January,  1866,  abrogated  the  6th  article  of  the  agree- 
ment, superseding,  of  course,  all  the  motives  and  reasons  for 
framing  or  continuing  it  Raymond  and  Wesley  became  agents 
and  trustees  to  conduct  the  establishment  until  an  advantageous 
disposition  could  be  made,  and  thus  a  great  loss  be  averted. 
-  The  consequence  of  this  was,  that  the  right  of  Fletcher 
Harper  was  no  longer  embarrassed  or  qualified  by  the  influence 
of  the  articles.  It  was  entire  and  absolute,  and  I  cannot  doubt 
that  on  the  thirtieth  of  January,  he  was  entitled  to  the  dividend 
in  question. 

Then  on  the  thirtieth  of  January,  Fletcher  Harper,  through  his 
authorized  attorney  Bangs,  enters  into  the  contract  with  Wesley, 
contained  in  the  instruments  of  that  date,  and  carries  such  con- 
tract into  effect  by  executing  and  delivering  the  assignment  of 
January  the  81st 

After  a  careful  consideration  of  these  instruments,  I  have  con- 
cluded that  the  right  to  this  dividend  did  not  pass  to  Wesley 
under  them. 
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They  may  indeed  be  considered  together:  but  if  the  last  in 
date,  the  formal  assignment,  is  unequivocal,  it  must  control  the 
question.  If  the  preceding  papers  did  clearly  import  a  diffe- 
rent meaning,  and  would  produce  a  different  result,  they  would 
he  superseded  by  the  laat  and  decisive  instrument  as  the  true 
indication  of  the  parties'  ultimate  intent  But  if  the  first  papers, 
being  the  heads  of  the  agreement,  may,  when  fisdrly  inter- 
preted, be  made  consistent  with  the  final  instrument,  there  can 
then  no  longer  be  room  for  doubt 

Now  the  instrument  of  the  Slst  of  January,  1856,  is  a  trans- 
fer of*  the  stock,  the  corpus^  and  all  future  benefit  and  dividends 
thereof.  Whatever  then  should  thereafter  spring  from  the  stock 
in  any  form  of  benefit  or  dividend,  was  to  pass.  It  is  a  strong 
exclusion  of  any  profit  or  dividend,  which  then  existed,  and  had 
been  separated  and  distinguished  from  the  stock  itself. 

I  admit  that  if  the  instruments  of  the  80th  January  afforded 
the  sole  ground  of  decision,  the  better  construction  would  be, 
that  the  previous  dividend  of  December  31st  passed  under  them. 
A  transfer  of  the  stock,  and  all  right  and  interest  therein,  would, 
I  think,  be  sufficient  for  this  purpose. 

Yet  it  seems  to  me  impossible  to  deny  that  these  instruments 
are  consistent,  in  their  language,  with  an  intent  to  exclude  such 
previous  dividend ;  and  that  intent  is  disclosed  and  contained  in 
the  actual  assignment  of  the  Slst  of  January. 

I  consider  the  assignment  of  the  1st  of  February,  1856,  from 
Fletcher  Harper,  Jr.,  to  the  plaintiff  as  totally  ineffectual  and  in- 
operative. If  it  could  have  any  operation — that  is,  if  Fletcher 
Harper,  Jr.,  had  a  right  to  this  dividend  which  it  professes  to 
transfer,  then  beyond  doubt  that  right  would  have  gone  to 
Wesley,  xmder  the  papers  of  January  80th. — F.  Harper,  Jr., 
agreed  to  sell  every  right  and  interest  he  possessed  in  all  the 
stock.  There  was  no  scintilla  of  interest  in  him  except  con- 
nected vrith  this  dividend,  and  if  that  was  in  him  it  passed  to 
Wesley,  or  the  language  was  nugatory.  But  the  view  I  have 
taken  shows  that  there  was  nothing  in  him.  All  had  gone  to 
the  plaintiff  imder  the  transfer  of  July,  1855. 

Mother  question  is  raised  under  the  5th  point  of  the  defend- 
ants, connected  with  the  11th  point  of  the  plamtiff  It  relates 
to  the  point  whether  the  case  does  not  enable  the  Court  to  dedde 
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ftdly  and  finally  every  matter  connected  with  the  partnership 
between  these  parties.  Of  this  we  are  entirely  satisfied.  The 
partnership  as  far  as  concerns  the  plaintiff  is  wholly  dissolved ; 
and  except  as  to  this  isolated  sum  and  the  question  of  reduction 
for  the  rent  there  is  nothing  which  shows  the  least  ground  of 
claim  which  can  require  an  account 

The  result  is,  that  the  plaintiff  is  entitled  to  the  three  thousand 
dollars  after  deducting  his  three-tenths  of  the  rent  or  $1,280. 
We  understand  the  parties  not  to  differ  as  to  this  amount,  or  at 
any  rate  that  they  would  adjust  this  deduction  among  themselves. 

Judgment  accordingly  * 


S.  N.  HoTT  V.  Hall,  Kino,  Clawson  and  Chambeblin. 

Charles  Hoyt,  the  plaintiff's  assignor,  by  an  agreement  in  writing,  dated 
June  9,  1855,  contracted  to  purchase  of  the  defendants  a  steamboat,  for 
$32,000,  and  pay  $12,000  in  cash  on  or  before  the  15th  of  said  June,  and  the 
other  $20,000  in  four  months,  to  be  satis&ctorily  secured,  and  the  defendants 
agreed  to  deliver  to  him  a  bill  of  sale  when  the  cash  payment  was  made. 

Failing  to  pay  the  $12,000  on  the  15th,  the  defendants  received  from  him 
on  the  16th  $12,000  cash,  and  four  checks  maturing  on  the  22d  for  $4,500 
each,  and  left  a  bill  of  sale  with  J.  J.  S.,  accompanied  by  a  written  memo- 
randum, directed  to  said  J.  J.  S.,  and  signed  by  all  the  parties,  which  stated 
the  consideration  of  tl^e  sale  to  be  $32,000,  the  receipt  by  the  defendants  of 
the  $12,000  cash,  and  of  the  four  checks,  and  that  "  we  all  agree  that  the  bill 
of  sale  of  said  boat  to  Charles  Hoyt,  shall  be  left  in  your  hands,  and  to  be 
delivered  to  said  Charles  Hoyt,  when  he  shall  have  paid  his  said  four  checks 
for  $18,000." 

1.  Held,  that  in  an  action  to  recover  back  the  $12,000,  on  the  ground  that 
the  plaintiff  was  at  liberty  to  treat  the  said  agreement  as  rescinded ;  it  was 
necessary  to  prove  a  tender  by  the  plaintiff  to  the  defendants  before  suit 
brought,  of  the  amount  due,  and  a  refusal  by  the  defendants  to  deliver  a  bill 
of  sale  of  the  boat 

2.  ffeldf  also,  that  J.  J.  S.  was  not  an  agent  of  the  defendants  in  any  such 


*  This  case  is  also  reported  in  7  Abb.  Pr.  B.,  142. 
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sense,  that  a  valid  tender  could  be  made  to  him,  after  the  checks  had 
matured  and  been  protested.  That  it  was  dearly  so  on  the  facts  of  this 
case,  as  the  defendants  before  the  alleged  tender  (which  was  made  on  the 
1st  of  August^  1855)  had  notified  J.  J.  S.  not  to  receive  any  money  if 
offered  to  him,  but  to  refer  the  plaintiff  to  a  third  person  who  was  named ; 
which  &cta  were  communicated  and  reference  given  to  the  pUmtiff,  when 
the  alleged  tender  was  made. 

3.  ffdi^  also,  that  on  such  a  state  of  fiuits,  the  plaintiff  might  seek  the  person 
to  whom  he  had  been  so  referred,  or  the  defendants,  at  his  election,  and  make 
a  proper  tender  to  either ;  but  not  having  made  tender  to  either,  the  defend- 
ants were  not  in  de&ult,  and  the  plaintiff  could  not  recover  in  this  action. 

i.  ffddf  also,  that  the  written  memorandum'  of  the  16th  of  June,  1855,  con- 
tained no  clauses  of  contract,  which,  by  their  terms  or  legal  import,  were 
in  conflict  with  a  separate  agreement,  that  the  $2,000  should  be  abated  from 
the  contract  price,  upon  the  condition  that  the  four  checks  were  paid  at 
maturity,  and  upon  that  condition  only;  and  that  it  was  erroneous  to  reject 
evidence  of  a  parol  agreement  to  that  effect 

5.  The  written  memorandum  of  the  sixteenth  of  June,  is  to  be  regarded  as  an 
instruction  to  the  depositary  of  the  bill  of  sale,  to  deliver  it  on  the  payment 
of  the  checks  at  maturity,  and  neither  authorized  him  to  deliver  the  bill  of 
sale  if  they  were  not  paid  at  that  time,  nor  constituted  any  evidence  of  an 
agreement  by  the  parties  that  it  should  be  delivered  if  such  checks  were  not 
paid  when  due ;  and  if  in  connection  with  the  other  papers  it  be  regarded  as 
expressing  the  whole  agreement  between  the  parties,  then  (in  the  absence  of 
any  parol  proof  respecting  the  abatement  of  $2,000,  from  the  price  of 
$32,000),  this  memorandum  would  not  warrant  the  plaintiff  to  claim  the 
biU  of  snJe  unless  he  paid  the  checks  on  the  very  day  they  matured.  Per 
WooDRunr,  J. 

(Before  Bosworth,  WoonsuFr  and  Pisrbxpont,  J.  J.) 
Heard,  February  11 ;  decided,  April  17,  1858. 

Tms  action  comes  before  the  Court,  upon  a  verdict  which  "vras 
taken,  by  the  direction  of  the  judge  presiding  at  the  trial,  in 
&YOT  of  the  plaintiff,  for  $18,668.66,  subject  to  the  opinion  of 
the  Ck)urt  at  General  Term,  upon  a  case  to  be  made ;  the  parties 
stipulating  that  the  date  from  which  interest  is  to  be  computed, 
and  the  amount,  should  be  subject  to  adjustment  by  the  Court, 
the  judgment  in  the  meantime  to  be  suspended. 

It  was  tried  before  Mr.  Justice  Duer  and  a  jury,  in  June,  1857. 

It  was  brought  by  Samuel  N.  Hoyt,  as  plaintiff;  against  Alfred 
Hall,  William  King,  Daniel  L.  Clawson,  and  Elijah  Chamberlin, 
as  defendants,  all  of  whom  answered  the  complaint,  except  D.  L. 
Clawson. 

It  was  brought  to  recover  back  $12,000  (with  the  interest 
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thereon)  paid  by  one  Charles  Hoyt,  on  an  agreement  between 
him  and  the  defendants,  on  account  of  the  purchase  by  the 
former  and  the  sale  by  the  latter  of  the  steamboat  Thomas  Hunt; 
on  the  allegation  that  Charles  Hoyt  and  the  plaintiff,  as  his 
assignee,  had  offered  to  perform,  on  behalf  of  said  Charles  Hoyt, 
all  that,  by  said  agreement,  he  was  bound  to  do ;  and  that  the 
defendants  had  refused  to  deliver  a  bill  of  sale  of  iJie  said  steam- 
boat to  the  plaintiff.  The  plaintiff  claimed  to  have  acquired  by 
purchase  and  assignment  from  Charles  Hoyt  all  his  interest  in 
said  agreement,  and  in  the  $12,000  that  had  been  paid  by  him 
in  part  performance  of  the  same,  on  his  part 

The  original  agreement  for  the  purchase  and  sale  of  the  boat 
was  in  writing;  was  signed  by  each  defendant;  was  made,  June 
9th,  1855,  and  is  as  follows : 

"  We,  the  sole  owners  of  the  steamboat  Thomas  Hunt,  have 
this  day  sold  said  boat,  as  p.  inventory  annexed,  for  the  sum  of 
thirty-two  thousand  dollars,  payable  as  follows:  twelve  thousand 
dollars  in  cash  on  or  before  the  15th  day  of  Jime  instant ;  twenty 
thousand  dollars  in  four  months,  the  last  amount  to  be  satisfacto- 
rily secured.  Bill  of  sale  to  be  prepared  at  once,  and  to  be  deliv- 
ered to  the  said  Charles  Hoyt  when  the  cash  payment  is  made. 

"New  York,  June  9th,  1855." 

No  question  arose  upon  the  contents  of  the  inventory,  and  for 
that  reason  they  are  not  stated. 

John  J.  Stephens,  cashier  of  the  Mechanics'  Banking  Associa- 
tion, testified,  that  on  the  16th  of  June,  1855,  Charles  Hoyt,  and 
the  defendants,  Clawson,  King,  and  Chamberlin,  left  with  him 
four  checks,  each  dated  that  day,  each  made  by  Charles  Hoyt  & 
Son,  drawn  on  the  Bank  of  New  York,  payable,  by  their  terms, 
on  the  19th  of  said  June,  to  the  order  of  M.  A.  Crocker,  each 
being  for  the  sum  of  $4,500;  also  a  certificate  of  the  enrollment 
of  said  steamboat;  also  a  bill  of  sale  of  said  steamboat,  signed 
by  all  the  defendajits,  which  purported  to  convey  it  to  Charles 
Hoyt;  and  also  a  paper  writing  which,  with  the  signatures 
thereto,  reads  thus,  viz. : 

"  Cashieb  Mechanics'  Banking  Association, 
"Bear  Sir — We  all  agree  to  leave  in  your  hands  in  escrow,  a 
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bill  of  sale  of  the  steamboat  Thomas  Hunt,  cons,  of  sale  to 
Charles  Hoyt  ($32,000),  of  which  we  have  received  of  him 
$12,000  in  cash,  and  his  four  checks  of  this  date,  payl  on  the 
19th  inst,  for  $4,500  each,  making  the  sum  of  $18,000,  on  the 
Bank  of  New  York ;  and  we  all  agree  that  the  bill  of  sale  of 
said  boat  to  Charles  Hoyt,  shall  be  left  in  jonr  hands,  and  to  be 
delivered  to  said  Charles  Hoyt  when  he  shall  have  paid  his  said 
£>ar  checks  for  $18,000,  eighteen  thousand  dollars. 
"(Signed) 

"Charles  Hoyt, 
•'William  Eong  for    Alfred  Hall, 
William  King, 

D.  L.  Clawson, 

E.  ChAMB£RLIN[." 

He  also  testified  that,  on  or  about  the  20th  of  June,  1855,  he 
received-  a  written  notice,  dated  on  that  day,  signed  "  Samuel  N. 
Hoyt  j)er  Jesse  Hoyt,"  to  the  effect,  that  the  bill  of  sale  of  the 
steamboat  Thomas  Hunt,  together  with  the  said  steamboat,  and 
all  the  right,  title  and  interest  of  Charles  Hoyt  therein,  had  been 
assigned  to  said  Samuel  N.  Hoyt,  as  security  for  an  advance  of 
$12,000,  and  directing  said  Stephens  not  to  deliver  said  bill  of 
sale  to  Charles  Hoyt,  or  to  any  other  person,  without  the  order 
of  said  Samuel  N.  HoyL    The  notice  was  produced  in  evidence. 

The  plaintiff  proved  the  execution  o^  and  read  in  evidence, 
the  following  paper  writing,  viz. : 

"For  a  valuable  consideration,  I  hereby  assign,  transfer  and 
set  over  unto  Samuel  N.  Hoyt,  liie  steamboat  Thomas  Hunt,  her 
tackle,  apparel  and  furniture,  together  with  all  my  right,  title 
and  interest  therein,  and  in  a  certain  contract  for  the  purchase 
tiiereofj,  dated  June  9th,  1855,  and  in  the  consideration  money 
paid  therefor,  and  in  all  other  things  thereunto  appertaining  or 
belonging. 

"Dated  at  the  city  of  New  York,  the  twentieth  day  of  June, 

1855. 

"Charles  Hoyt.    [l.  s.] 
"Sealed  and  delivered ) 
in  presence  of        f 

"WiLUAM  BbUOBTON." 
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Jesse  Hoyt  testified :  That  about  a  week  after  the  20th  of  June, 
1855,  he  saw  two  of  the  defendants,  Clawson  and  Hall,  and  told 
them  Charles  Hoyt  had  been  taken  ill  and  would  not  be  ready 
at  that  time  to  meet  the  checks;  he  proposed  to  them  to  consider 
"whether  they  would,  for  a  consideration,  and  for  what,  pay  it 
(the  $12,000)  back  and  cancel  the  contract,  as  Charles  Hoyt  had 
been  taken  ill."  .  .  .  "They  said  they  thought  they  would 
prefer  to  perfect  the  contract ;  they  said  they  were  feir  sort  of 
men,  and  were  not  disposed  to  take  advantage  of  circumstances;" 
that  more  than  a  week  after  that  he  met  King  in  the  street ;  "  I 
asked  him  whether  the  proposition  I  had  made  to  Clawson  and 
Hall  had  been  taken  into  consideration  by  the  owners  of  the 
boat ;  he  said  that  it  had  been,  and  that  they  should  prefer  to 
perfect  the  contract."  ...  "I  said  I  would  see  my  folks  and 
advise  him  at  an  early  day  and  have  the  matter  settled  up  by 
paying  what  was  due  on  the  contract"  .  .  The  latter  part  of 
July,  about  the  28th,  "King said  he  would  get  all  the  owners  of 
the  boat  together  and  meet  at  our  office,  on  the  Monday  follow- 
ing, for  the  purpose  of  settling  up  the  contract;  the  object,  as 
stated  at  the  time,  was  to  pay  what  was  due  on  the  boat ;  I 
agreed  to  this."  On  that  Monday  King  called ;  said  the  parties 
could  not  be  got  together  on  that  day ;  and  King  "appointed 
Wednesday,  the  1st  of  August,  at  10  o'clock,  at  our  office,"  as 
the  time  and  place  when  he  would  get  them  aU  together ;  that 
the  plaintiflf  appeared  there  and  the  defendants  did  not ;  a  mes- 
senger was  sent  three  several  times  to  find  the  defendants  and 
see  if  they  were  coming ;  the  third  time  he  brought  back  a  note 
reading  thus : 

"Mr.  ^ESSE  Hoyt:  Dear  Sir — The  parties  interested  in  the 
steamboat  prefer  that  aU  transaction  in  reference  to  the  same 
should  be  done  through  their  lawyer,  to  whom  they  refer  you, 
Horace  Clark,  Esq.,  Wall  street 

"Yours,  &c., 

"August  2d,  1855.  William  King." 

That  this  note,  though  dated  on  the  second,  was  received  on 
the  first  of  August;  that  he  then  went  to  the  office  of  Horace  P. 
Clark ;  inquired  for  him;  was  told  he  was  out  of  town,  and  it 
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was  not  known  when  he  would  return  to  the  city ;  that  he  then 
went  to  King's  store  and  inquired  for  him ;  was  told  he  was 
gone  to  Bull's  Head ;  inquired  for  him  there  and  was  told  he 
had  been  there  and  gone  away ;  then  went  on  board  of  the 
Thomas  Hunt  and  was  told  he  was  not  there ;  "they  did  not 
know  where  he  was,  he  was  not  there ;"  next  went  and  drew 
$20,000,  in  gold,  firom  the  bank;  placed  it  on  Mr.  Stevens* 
desk,  "and  his  attention  was  called  to  it ;  I  said  to  him  that  I 
was  ready  to  pay  to  him  the  four  checks  of  Hoyt  of  $4,500, 
with  interest,  expenses  of  protest,  or  whatever  might  be  due, 
and  demanded  the  bill  of  sale  of  the  boat"  .  .  "I  demanded  a 
bill  of  sale  to  Samuel  N.  Hoyt,  the  plaintiff;  he  said  he  had 
been  notified  by  one  or  more  of  the  parties  not  to  deliver  the 
bill  of  sale,  but  would  refer  me  to  Horace  P.  Clark ;  he  said  he 
acknowledged  the  tender,  that  the  money  was  right  as  far  as 
that  went;  that  he  would  not  receive  the  money ;  then  I  left; 
this  was  the  same  day,  1st  August ;  I  was  acting  on  behalf  of 
Samuel  N.  Hoyt,  and  at  his  request ;  I  heard  nothing  more  of 
the  defendants  imtil  after  the  commencement  of  the  action ;  I 
do  not  recollect  that  I  made  any  demand  for  the  $12,000." 

It  further  appeared  that  the  money  so  tendered  was  drawn  for 
that  purpose  out  of  the  Merchants'  Exchange  Bank  on  a  check 
for  $20,000,  and  after  the  tender  had  been  made  the  money  was 
returned,  and  the  check  was  given  back  and  canceled. 

John  J.  Stevens  further  testified:  That  he  was  instructed  by 
the  defendants,  before  the  tender  was  made,  "not  to  receive  the 
money  if  it  was  offered,  or  to  deliver  the  bill  of  sale,  but  to 
refer  the  parties,  if  they  called,  to  Mr.  Clark." 

William  King,  one  of  the  defendants,  being  sworn,  the 
defendants  offered  to  prove  by  him,  "that  the  consideration  of 
the  acceptance  of  the  checks  for  $18,000,  in  lieu  of  the 
$20,000  "  .  .  "  was  the  understanding  that  the  checks  were  to 
be  paid  at  maturity."  This  was  excluded,  as  were  all  questions 
that  were  put  with  a  view  to  establish  that  fact  by  parol  evidence, 
and  to  such  decision  the  defendants  excepted.  Li  reference  to 
the  conversations  between  him  and  Jesse  Hoyt,  he  testified 
thus :  "I  s^d  I  wanted  to  perfect  the  bargain ;  I  told  him  the 
arrangement  would  have  to  be  made  with  all  the  owners ;  I  was 
only  one  of  them ;  I  said  I  could  not  act  for  the  others." 
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The  defendants  put  in  evidence  the  counterpart  of  the  agree- 
ment of  9th  June,  1855,  which  reads  as  follows : 

"  I  have  this  9th  June,  1855,  purchased  Wm.  King,  Alfred 
Hall,  D.  L.  Clawson  and  E.  Chamberlin,  sole  owners  of  steam- 
boat Thomas  Hunt,  for  the  price  or  sum  of  thirty-two  thousand 
dollars,  payl.  as  follows :  $12,000  in  cash,  on  the  15  day  June, 
inst,  $20,000  in  four  months;  the  last  sum  to  be  satisfactorily 
secured 

"Charles  Hott. 

"Bill  of  sale  to  be  delivered  on  15  June,  1855,  when  the 
cash  pay't  of  $12,000  is  made." 

The  defendants  also  proved,  that  at  the  expiration  of  four 
months,  from  the  9th  of  June,  1855  (which  was  after  this  suit 
was  brought),  they  tendered  a  bill  of  sale  and  demanded  pay- 
ment of  the  sum  due,  according  to  the  contract  of  that  date. 

Daniel  L.  Clawson,  another  of  the  defendants,  testified:  that 
he  had  no  notice  that  a  tender  was  to  be  made  to  Mr.  Stevens : 
"I  told  Stevens  if  the  parties  are  not  in  town,  to  see  Clari^ 
there  might  be  a  difficulty  about  the  earnings  of  the  boat." 

Alfred  Hall,  one  of  the  defendants,  testified  thus:  "I  have  no 
recollection  of  having  had  any  conversation  with  Jesse  Hoyt,  at 
any  time;  I  never  authorized  King  to  act  for  me;  I  am  not 
apprised  that  it  was  intended  to  offer  the  money  to  Stevens;  I 
heard  of  it  twice  after  it  was  made ;  he  did  not  act  for  me  after 
the  20th  of  June." 

This  question  was  put  to  him : 

"  Was  there  any  agreement  on  your  part,  or  on  the  part  of 
your  associates,  to  your  knowledge,  to  rebate  the  $2,000,  except 
in  the  event  of  the  payment  of  the  checks  for  $18,000,  at  their 
maturity?  Objected  to  as  irrelevant,  and  objection  sustained 
by  the  judge.    The  defendants'  counsel  excepted." 

Horace  F.  Clark  testified  thus:  "On  the  first  of  August,  1855, 
I  was  at  Saratoga  Springs.  •  A  letter  would  have  reached  me  in 
a  few  hours,  and  my  partner,  Mr.  Rapallo,  was  as  fully  autho- 
rized as  I  was  myself  to  give  any  professional  attention  which 
might  be  necessary  or  desired  in  the  matter.  I  left  New  York 
on  the  29th  July,  and  arrived  at  Saratoga  on  the  80th,  and 
remained  at  the  United  States  Hotel,  till  the  17th  of  August" 
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The  plaiatiff  admitted  on  the  trial  of  this  action,  "that  on  the 
20th  day  of  June,  1855,  the  defendants  tendered  a  bill  of  sale 
to  Charles  Hoyt,  and  demanded  the  payment  of  the  checks,  and 
that  the  said  C.  Hoyt  did  not  accept  or  pay." 

The  testimony  being  closed,  the  counsel  for  the  defendants 
sabmitted  the  foUowing  points  in  writing;  and  moved  to  dismiss 
the  complaint 

I.  The  contract  of  ninth  June  was  not  absolutely  superseded 
by  the  arrangement  made  on  the  sixteenth  of  June,  when  the 
checks  were  deposited  with  Stevens.  The  instrument  of  sixteenth 
June  stated  the  price  to  be  $32,000,  which  could  not  be  the  case 
if  the  arrangement  of  ninth  June  had  been  superseded. 

n.  The  pajrment  of  the  checks  deposited  with  Stevens,  was 
to  be  a  substitute  for  the  $20,000  remaining  due  upon  the  con- 
tract, provided  the  checks  were  paid  at  maturity.  The  expres- 
sion "  when  the  checks  are  paid,"  means  when  they  are  paid 
according  to  the  tenor  and  effect,  t.  «.,  at  maturity. 

HI.  If  the  checks  were  not  paid  at  maturity,  the  defendants 
had  a  right  to  disregard  the  arrangement  of  sixteenth  June, 
and  £all  back  on  the  original  contract,  by  putting  Charles  Hoyt 
in  de&ult  by  protesting  the  checks,  or  by  refusing  to  receive 
payment  of  them  after  maturity;  after  the  plaintiff  was  in 
d^ult  in  the  payment  of  the  checks,  the  purchaser  could  only 
rescind  the  contract  of  ninth  June,  by  offering  to  pay  or  secure 
the  $20,000,  according  to  the  original  contract 

IV.  The  demand  of  a  bill  of  sale  to  Samuel  N.  Hoyt,  on  the 
tender  he  made  to  Stevens,  rendered  the  tender  ineffectual. 

V.  Stevens'  authority  to  receive  the  money  and  deliver  the 
UU  of  sale,  had  ceased  on  August  1st 

VL  The  checks  were  not  payable  to  Stevens  at  the  Mechanics' 
Banking  Association,  but  were  payable  at  the  banks  on  which 
they  were  drawn ;  and  not  being  paid  there,  the  amount  of 
them  should  have  been  tendered  to  the  parties  in  interest  (the 
defendants). 

VIL  There  is  no  evidence  that  either  party  ever  rescinded 
the  contract  of  ninth  June ;  no  demand  of  the  money  sued  for 
was  ever  made,  or  notice  of  the  rescission  of  the  contract  given 
by  plaintiff. 

YHL  No  joint  liability  on  the  part  of  the  defendants  is  proved. 
1 
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The  Court  again  refuised  to  dismiss  the  complaint,  and  the 
defendants'  counsel  excepted. 

The  defendants'  counsel  here  offered  to  go  to  the  juiy  on  the 
question,  whether  the  tender  was  made  in  good  feith  to  Stevens. 
The  Court  decided  that  the  defendants  were  not  entitled  on  the 
evidence  to  go  to  the  jury  on  that  question ;  to  which  decision 
the  counsel  for  the  defendants  excepted. 

And  thereupon  a  verdict  was  taken,  by  direction  of  the  judge, 
for  the  plaintiff,  for  $13,663.66,  subject  to  the  opinion  of  the 
Court  at  the  Greneral  Term,  upon  a  case  to  be  made,  the  parties 
stipulating  that  the  date  from  which  the  interest  is  to  be  com- 
puted, and  the  amount,  shall  be  subject  to  adjustment  by  the 
Court ;  the  judgment  in  the  meantime  to  be  suspended." 

C.  Van  Santvoord,  for  the  plaintiff,  on  moving  for  judgment  on 
the  verdict,  insisted: 

I.  The  contract  for  sale  of  the  boat  Thomas  Hunt,  of  the  9th 
June,  1855,  as  it  originally  stood,  was  superseded  by  the  con- 
tract as  altered  and  modified  by  the  agreement  of  the  sixteenth 
June,  witnessed  by  the  execution  of  the  instrument  in  writing 
by  Charles  Hoyt  and  the  defendants,  declaring  the  terms  upon 
which  the  bill  of  sale  of  the  boat  was  to  be  delivered  to  Charles 
Hoyt,  and  after  such  alteration  and  modification,  and  the  part 
execution  of  the  contract  as  altered  and  modified,  the  contract  of 
ninth  June,  as  modified,  was  the  only  contract  in  force  between 
Charles  Hoyt  and  the  defendants  containing  the  terms  and  con- 
ditions of  the  sale.  (See  PaJtmore  v.  Colhum^  1  C.  M.  &  B.,  65.) 

n.  By  the  contract  for  the  sale  of  the  entire  steamboat  to 
Charles  Hoyt,  for  an  entire  consideration  to  be  paid  by  him  there- 
for to  the  defendants,  the  undertaking  of  Charles  Hoyt  was  to 
the  defendants  jointly,  and  the  undertaking  of  the  defendants, 
and  their  consequent  liability  for  the  performance  of  their  part 
of  the  agreement  was  joint  (1  Parsons  on  Contracts,  pp.  11, 
18,  14,  19;  Hatsall  v.  Oriffiih,  4  Tyr.  Ex.  B.,  487.  The  remarks 
of  Lord  Lyndhurst,  C.  B.,  and  Park,  B.,  throughout  the  case; 
Lane  v.  Dnnkwaier,  5  Tyr.,  40,  53 ;  lb.  C.  M.  k  B.,  599,  Byrne 
v.  Fitzhugh,  5  Tyr.,  54 ;  Story  on  Part.,  455,  as  to  liability  of 
part  owners,  in  case  of  contract.) 

The  liabilty  of  the  defendants  being  joint,  they  were  mutually 
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responsible  for  each  other,  and  the  default  or  refusal  of  one  would 
be  as  effectual  abreach  of  the  agreement  on  their  part  as  if  all  had 
concurred.  (See  Piatt  on  Covenants,  116.) 

HL  The  refusal  of  the  defendant  King,  in  concert  with  the 
other  defendants,  contained  in  his  note  of  the  1st  of  August, 
1855  (dated  the  2d,  but  received  the  1st),  and  his  verbal  message 
by  the  clerk  of  Mr.  Hoyt  at  the  time  of  handing  the  note  for 
Mr.  Hoyt  to  the  clerk;  and  the  instructions  by  the  defendant 
ClawBon  and  others  of  the  defendants  to  the  cashier,  Stevens, 
not  to  receive  the  money  if  it  was  offered,  or  to  deliver  the  bill 
of  sale,  but  to  refer  the  parties  to  their  counsel,  Clark ;  and  the 
refusal  of  Stevens,  pursuant  to  such  instructions,  on  the  tender 
being  made,  to  receive  the  money  or  deliver  the  bill  of  sale, 
was  a  wrongful  breach  of  the  agreement  of  the  defendants,  that 
the  bill  of  sale  of  the  steamboat,  with  the  consequent  right  to 
her  possession  and  control,  should  be  delivered  when  the  four 
checks,  amounting  (together)  to  $18,000,  should  have  been  paid ; 
and  this  agreement  of  the  defendants  being  the  sole  considera- 
tion for  which  the  $12,000  was  paid  and  the  four  checks  were 
given,  the  plamtifl^  as  assignee  of  Charles  Hoyt,  upon  such 
breach,  became  entitled  to  recover  the  money  paid,  on  the 
ground  of  the  total  Mlure  of  the  consideration.  (Baymond  v. 
Beamardj  12  Johns.,  274 ;  Murray  v.  Richardsj  1  Wend.,  58 
Mimi  V.  JTtVigr,  8  Barb.,  535 ;  Weaver  v.  BerUkt/,  1  Caines,  47 
Eno  V.  WoodtoorAy  4  Comst,  249;  (hlvilk  v.  Bab/,  2  Denio,  142 
Griff^  V.  Austin,  8  Pick.,  22 ;  Garter  v.  Garter,  14  Pick.,  424 
Wright  v.  Neujtm,  2  C.  M.  A  R,  124.) 

The  readiness  and  offer  of  the  plaintiff  to  pay  the  amount  of 
the  checks,  with  the  interest  and  expenses,  or  whatever  was  due 
on  the  contract,  and  the  prevention  or  hindrance  of  the  perform- 
ance,  were  in  law  equivalent  to  a  performance  of  the  condition 
on  which  a  bill  of  sale  was  to  be  delivered.  (Chitty  on  Contracts, 
ed.  1844,  737,  and  cases  cited  in  note  10 ;  HoOuim  v.  East  India 
Co,,  1  T.  R,  638 ;  Smiih  v.  Wils(m,  8  East,  443;  AUon  v.  West^ 
irooi,  1  Wils.,  115 ;  BvU  v.  Price,  7  Bing.,  237 ;  Harford  v.  WOr 
1071, 1  Taunt;,  12.) 

IV.  The  consideration  of  the  agreement  of  the  defendants  in 
the  contract  for  the  sale  of  the  steamboat  as  modified,  that  the 
bill  of  sale  should  be  delivered  when  the  four  checks  amounting 
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(together)  to  $18,000  should  have  been  paid,  was  the  payment 
down  of  $12,000,  by  Charles  Hoyt,  his  delivering  the  four 
checks  payable  on  the  nineteenth  (which  matured  on  the  twenty- 
second  of  June,  and  not  before  that  date,  Boioen  v.  Newell,  4  Seld., 
190;  S.  C,  S  Kern.,  290),  and  his  agreement  by  necessary  impli- 
cation from  the  contract,  that  the  bill  of  sale  should  be  withheld 
until  the  four  checks  should  be  paid.  And  it  was  not  a  condi- 
tion upon  which  the  obligation  of  the  defendants,  that  the  bill  of 
sale  should  be  delivered,  depended,  that  the  four  checks  should 
be  paid  at  their  maturity,  but  the  liability  on  the  checks  was  in 
the  nature  of  an  independent  agreement,  the  breach  of  which  by 
non-payment  at  their  maturity  might  subject  the  maker  to  an 
action  for  principal  and  interest,  but  which  could  not  impair  or 
affect  the  right  to  the  bill  of  sale  under  the  contract  in  this  case 
when  the  checks  with  the  interest  and  expenses  should  have 
been  fully  paid  or  tendered.  (2  Parsons  on  Contracts,  pp.  36  to 
40;  Dox  V.  Dey,  3  Wend.  R.,  356,  360;  Dawson  v.  Ih/er,  5  Barnw. 
and  Aid.,  584;  Scott  v.  Parker,  1  Ad.  and  Ellis  N.  C,  809,  813; 
SUivers  V.  Curling,  3  Bing.  N.  C,  355.) 

V.  Possibly  on  the  non-payment  of  the  checks  at  maturity,  the 
defendants  after  the  maturity  of  the  checks  on  the  twenty-second 
June,  on  demanding  payment  and  tendering  the  bill  of  sale  on  pay- 
ment, on  refosal  of  the  payment  might  on  offering  to  return  the 
money  paid  and  the  checks,  have  treated  the  contract  as  rescinded 
by  the  default  of  Charles  Hoyt  (Pothier  on  Contract  of  Sale,  by 
L.  S.  Cushing,  p.  289,  sec.  6.)  But  to  allow  them  to  do  so  with- 
out having  returned  or  offering  to  return  the  money  or  the  checks, 
would  be  manifestly  unjust  and  against  good  conscience. 

VI.  As  to  the  tender. 

1.  The  tender  was  properly  made  to  the  cashier  (Stevens)  as 
the  holder  of  the  checks,  made  payable  by  indorsement,  to  his 
order  and  to  whom  they  had  been  delivered  by  the  defendants 
for  collection  and  from  whose  custody  they  had  not  been  with- 
drawn by  the  defendants.  And  the  proof  of  the  tender  to 
Stevens  under  the  allegation  in  that  behalf  in  the  complaint 
was  admissible,  and  the  tender  was  sufficient,  especially  after  the 
notice  to  the  defendant  King,  of  the  plaintiff's  readiness  to  pay 
what  was  due  on  the  contract,  and  the  refusal  of  King,  in  con- 
currence with  the  other  defendants,  to  meet  the  plaintiff  to  close 
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Tip  the  matter  of  the  contract,  which  refusal  stands  wholly 
unjustified  by  any  matter  of  defence  alleged  in  the  answer,  or 
of  which  this  plaintiff  had  any  notice  upon  the  supposition  that 
the  defendants  were  not  discharged  from  their  agreement  that 
the  bill  of  sale  of  the  steamboat  should  be  delivered  on  or  after 
the  payment  of  the  checks  by  the  omission  to  pay  the  checks  at 
maturity.  (See  Moffai  v.  Parscms,  6  Taunt,  807.) 

The  previous  notice  of  readiness  and  offer  to  King,  was  as 
effectual  as  if  made  to  all  the  defendants.  (3  Com.  Dig.  L., 
Title  Condition,  9,  p.  120;  5  Com.  Dig.,  366,  Title  Pleader,  a,  71; 
Douglass  v.  Pairicl^  3  Term  R,  683 ;  Crowder  v.  Shee^  1  Camp., 
437.) 

2.  The  demand  of  Stevens  of  a  bill  of  sale  to  Samuel  K 
Hoyt,  in  the  connection  in  which  it  was  used,  could  mean  only 
a  demand  of  a  delivery  of  the  bill  of  sale  to  Samuel  N.  Hoyt, 
the  plaintiff  and  not  the  execution  of  a  bill  of  sale  to  Samuel 
N.  Hoyt  by  Stevens,  nor  of  a  bill  of  sale  executed  by  the 
defendants  to  Samuel  N.  Hoyt,  unless  the  defendants  had  left  one 
with  Stevens,  so  executed,  or  in  blank.  That  Stevens,  as  well 
as  the  witness,  understood  the  demand  to  refer  to  the  bill  of  sale 
which  had  been  left  with  Stevens  by  the  defendants,  appears 
from  the  answer  of  Stevens  as  stated  by  the  witness. 

Besides,  the  refusal  to  receive  the  money  or  to  deliver  the  bill 
of  sale,  was  in  pursuance  of  instructions  broad  enough  to  dis* 
pense  with  any  tender. 

Vll.  The  evidence  offered  for  the  ostensible  purpose  of  giving 
a  different  construction  to  the  writing  executed  by  the  defend* 
ants,  declaring  the  terms  and  conditions  upon  which  the  bill  of 
sale  was  to  be  delivered  to  Charles  Hoyt,  from  that  to  be 
collected  from  the  instrument  itself  as  to  whether  conditional  or 
not  on  payment  of  the  checks  at  maturity  or  joint  or  several  to 
which  exceptions  were  taken  was  properly  rejected.  {Schermer- 
horn  V.  Vanderheydsny  1  Johns.,  139;  AUen  v.  Jaqmsh^  21  Wend., 
628;  and  cases  cited  under  point  n.) 

VUL  The  evidence  offered  to  be  proved  by  Alfred  Hall,  to 
the  exclusion  of  which  an  exception  was  taken,  was  inadmissible 
and  irrelevant  under  the  pleadhigs  in  the  case. 

IX.  The  offer  of  the  defendants  to  go  to  the  jury  on  the  ques- 
tion, whether  the  tender  to  Stevens  was  made  in  good  fiuth,  was 
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not  ezactlj  consistent  with  the  defendants'  other  objections,  and 
was  properly  overruled,  and  the  exception  thereto  not  well 
taken.  After  the  evidence  of  the  instructions  of  the  defendants 
to  Stevens,  not  to  receive  the  money,  the  proof  of  tender  was 
perhaps  not  material,  and  there  was  not  sufficient  foundation, 
for  the  offer,  in  the  evidence.  (See  People  v.  Oook,  Court  of 
Appeals,  April,  1853;  Selden's  note  of  Cases,  No.  2,  page  29.) 

X.  The  plaintiff  under  the  circumstances  was  not  bound  to  go 
to  the  defendants'  lawyer,  nor  to  await  his  return  to  the  city, 
and  after  the  refusal  of  the  defendants  to  meet  the  plaintiff  to 
close  up  the  contract,  by  receiving  the  money  due  thereon,  after 
notice  to  the  defendant  King,  of  the  plaintiff's  readiness  to  pay 
the  money,  and  aft«r  notice  of  the  instructions  to  Stevens,  not 
to  receive  the  money  or  deliver  the  biU  of  sale,  while  the 
defendants  were  retaining  the  possession  and  continuing  the  use 
of  the  steamboat,  which  they  were  employing  in  the  transporta- 
tion of  freight  and  passengers,  the  plaintiff  was  entitied  to  treat 
the  contract  as  rescinded  by  the  default  and  misconduct  of  the 
defendants,  and  bring  this  action  for  the  money  paid,  on  the 
ground  of  the  total  &ilure  of  the  consideration,  for  which  it  was 
paid,  without  further  demand. 

The  defendants  themselves  reftising  to  perform  the  contract, 
they  ought  not  to  be  permitted  to  set  it  up  as  the  pretext  for 
holding  the  money  advanced,  while  retaining  the  possession  and 
use  of  the  boat  (See  Baymond  v.  Beamard^  12  John.,  274,  275, 
and  cases  cited  under  point  III.) 

The  objection  that  no  special  demand,  previous  to  the  bring- 
ing of  the  suit,  was  made  for  the  money,  is  not  alleged  in  the 
answer,  and  would  not  avail,  if  it  had  been  alleged.  (See  case 
above  cited,  and  DHL  v.  Inhabitants  of  Warekam,  7  Metcal^  438, 
at  pages  447,  448.) 

Geo.  Wood  df  0.  A,  Bapallo  for  the  defendants. 

I.  The  money  sought  to  be  recovered  in  this  action  was  paid 
to  the  defendants  in  part  performance  of  the  agreement  dated 
June  9th,  1855,  as  modified  by  the  memorandum  of  June  16th, 
1855,  signed  by  the  defendants  and  Charles  Hoyt 

EL  The  only  modification  of  the  agreement  of  June  9th,  -con- 


NEW  YOSK— APML,  1858.  66 

Hoyt  V.  HaU. 

tained  in  the  memorandum  of  June  16th,  was  the  deposit  of  the 
bill  of  sale  in  the  hands  of  Stevens,  with  authority  to  him  to 
deUver  it  to  Charles  Hoyt^  on  the  payment  of  the  checks  for 
$18,000  due  nineteenth  of  June,  instead  of  securing  the  $20,000 
at  four  months. 

IIL  The  authority  to  deliver  the  bill  of  sale  to  Charles  Hoyt 
^when  he  shall  have  paid  his  four  checks,"  was,  in  legal  effect,  an 
authority  to  deliver  it  on  his  paying  the^ checks,  at  maturity, 
according  to  their  tenor. 

rV.  The  payment  of  the  four  checks  at  maturity  was  of  the 
essence  of  ijie  contract,  and  on  their  being  regularly  presented 
at  bank  and  protested  for  non-payment  on  the  nineteenth  of 
Jane,  and  again  on  the  twenty-second  of  June,  the  purchaser 
(Charles  Hoyt)  was  in  defistult,  the  arrangement  of  June  16th 
was  at  an  end,  and  the  authority  and  function  of  Mr.  Stevens 
ceased. 

Y.  If  there  were  any  doubt  on  this  point,  the  de&ult  of  the 
purchaser  and  his  abandonment  of  the  arrangement  of  June 
16th,  is  placed  beyond  all  controversy  by  the  tender  of  the  bill 
of  sale  and  the  demand  of  payment  of  the  checks,  and  the  refusal 
of  the  purchaser  to  accept  and  pay  on  the  twentieth  of  June. 

YL  The  plaintiff  fidled  to  show  any  agreement  on  the  part 
of  the  defendants  to  waive  this  abandonment  by  the  purchaser 
of  the  arrangement  of  June  16tL  The  only  evidence  on  the 
subject  is,  in  saying  "that  they  preferred  to  perfect  the  cxmJttadP 
By  this  they  undoubtedly  meant  the  contract  of  June  9th. 

ViL  Even  if  there  were  evidence  tending  to  show  such  a 
waiver,  the  question  of  waiver  should  have  been  submitted  to 
the  jury. 

VTTT.  As  bearing  upon  this  question  of  waiver,  the  testimony 
offered  by  the  defendants  as  to  the  consideration  for  the  arrange- 
ment of  June  16th,  should  have  been  admitted. 

IX.  The  arrangement  of  June  16th  was  not  an  independent 
contract)  which  wholly  superseded  the  agreement  of  June  9thf 
but  was  an  arrangement  whereby  the  bill  of  sale  was  to  be 
delivered  on  the  payment,  at  maturity,  of  the  checks  for  $18,000, 
in  place  of  securing  the  ^0,000  at  four  months. 

The  consideration  of  the  rebate  of  $2,000,  was  the  payment 
of  the  money  on  June  19th  instead  of  October  16th.     The 
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intent  and  consideration  of  tke  arrangement  of  June  16th  appear 
from  the  papers. 

If  they  do  not  so  appear,  and  are  material,  the  Court  erred  in 
excluding  parol  evidence  to  establish  them. 

X.  The  alleged  right  of  action  of  the  plaintiff  is  based  on  the 
contract  of  June  9th.  That  is  the  only  contract  assigned  to  him 
by  Charles  Hoyt. 

If  the  arrangement /)f  June  16th  entirely  superseded  the  con- 
tract of  June  9th,  the  assignment  of  the  latter  contract  to  the 
plaintiff  could  give  him  no  right  of  action  against  the  defendant 
If  it  did  not  so  supersede  it,  then,  on  the  failure  of  the  purchaser 
to  pay  the  checks  at  maturity,  the  defendant  had  the  right  to 
require  security  for  the  payment  of  the  $20,000  in  four  months 
under  the  original  contract.  The  original  price  ($32,000)  is 
retained  in  the  memorandum  of  June  16th. 

XI.  Assuming  that  the  arrangement  of  the  sixteenth  of  June 
was  a  substitute  for  the  contract  of  June  9th ;  that  the  assign- 
ment to  the  plaintiff  of  the  contract  of  June  9th  conveyed  to  him 
the  rights  of  Charles  Hoyt  under  the  arrangement  of  June  16th, 
and  that  after  Charles  Hoyt  had  made  default  in  paying  the  four 
checks,  the  defendants  agreed  to  allow  further  time  for  the  pay- 
ment of  the  $18,000,  Stevens,  the  cashier,  had  no  authority  to 
accept  a  tender  after  the  maturity  and  protest  of  the  checks,  and 
such  tender  ought  to  have  been  made  to  the  defendants  per- 
sonally, or  to  some  one  authorized  by  them  to  accept  it  More 
especially  Stevens  had  no  right  to  deliver  a  bill  of  sale  to  Samuel 
N.  Hoyt,  as  demanded. 

Xn.  There  was  no  rescission  by  Charles  Hoyt  or  the  plain- 
tiff of  the  agreement  of  sale  under  which  the  money  sued  for 
was  paid,  and  no  demand  for  the  return  of  the  purchase  money 
after  such  rescission ;  without  such  rescission  and  demand  this 
action  cannot  be  maintained. 

XTTT.  The  Court  erred  in  refusing  to  allow  the  defendants  to 
go  to  the  jury  on  the  question  of  the  good  faith  of  the  tender 
to  Stevens. 

XIV.  The  defendants  were  not  proved  to  be  in  default  in 
any  respect  They  tendered  the  bill  of  sale  on  the  twentieth 
of  June,  and  again  on  the  sixteenth  of  October,  after  the  four 
months  had  expired.    They  have  never  refused  to  comply  with 
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their  part  of  the  contract,  and  the  judgment  should  be  in  their 
fever. 

Bt  thb  Coubt.  Bosworth,  J. — One  of  the  questions  pre- 
sented bj  this  case,  is  this :  Were  the  offer  of  Jesse  Hoyt,  on 
the  Ist  of  August,  1855,  to  pay  to  Mr.  Stevens  the  four 
checks  of  $4,500  each,  with  interest,  and  expenses  of  protest,  or 
whatever  might  be  due ;  and  a  cotemporaneous  demand  &om 
Stevens  of  a  bill  of  sale,  acts,  which  can  be  regarded  as  being, 
in  law,  a  tender  or  offer  to  pay  to  the  defendants  and  a  demand 
of  them,  of  a  bill  of  sale?  The  question  is  not  whether  the 
$12,000,  advanced  as  part  payment  has  been  forfeited,  nor 
whether  the  plaintiff  yet  has  it  in  his  power  to  compel  a  transfer 
of  the  boat  to  be  made,  on  paying  or  offering  to  pay  what  may 
be  due. 

But  the  practical  question  is,  has  he  done  enough  to  put 
himself  in  a  position  to  say,  that  the  defendants  have  refused  to 
perform  the  contract  on  their  part,  and  given  him  a  right  to  treat 
the  contract  as  resdnded,  and  to  recover  back  the  $12,000  which 
had  been  paid? 

By  the  contract  of  June  9th,  1855,  the  defendants  agreed  to 
sell  for  $32,000,  of  which  $12,000  was  to  be  paid  in  cash,  on  or 
before  the  fifteenth  of  that  month,  and  the  other  $20,000  in  four 
months,  and  its  payment  satisfactorily  secured.  That  being 
done,  a  bill  of  sale  was  to  be  delivered  on  payment  of  the  $12,000 
on  the  said  fifbeeiith  of  June. 

On  the  16th  of  June,  1855,  Charles  Hoyt,  the  purchaser, 
having  fisdled  to  perform  the  agreement  of  the  ninth  of  June,  the 
defendants  received  of  him  $12,000  cash,  and  his  four  checks 
of  that  date  for  $4,500,  each,  dated  the  sixteenth  and  payable 
on  the  nineteenth,  and  deposited  with  Mr.  Stevens  a  bill  of  sale 
of  the  boat^  and  agreed  with  Hoyt  that  Stevens  might  deliver 
to  him  the  bill  of  sale  when  Hoyt  should  have  "paid  his  said 
four  checks  for  $18,000,  eighteen  thousand  dollars." 

These  checks  would  mature  on  the  twenty-second,  and  of 
course  Hoyt,  by  paying  eighteen  thousand  dollars,  within  six 
days  fix)m  the  sixteenth  of  June,  would  be  entitled  to  a  delivery 
of  the  bill  of  sale,  and  would  have  a  right  to  demand  it,  in  that 
events  of  Stevens. 
8 
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The  biU  of  sale  was  put  in  the  hands  of  Stevens,  under  the 
agreement  of  the  sixteenth  of  June,  to  be  dehvered  on  payment 
of  the  checks  at  their  maturity.  Hoyt  having  &iled  to  pay  the 
checks  when  due,  Stevens  did  not,  by  force  of  that  agreement 
become  the  agent  of  either  party,  in  such  sense  that  a  subsequent 
tender  of  payment  could  be  made  to  him  by  the  plaintiff,  or  by 
Charles  Hoyt,  or  that  a  subsequent  demand  of  payment  could 
be  made  of  him  by  the  defendants.  His  agency  was  limited  to 
the  delivery  of  a  bill  of  sale  on  payment  of  the  checks 
at  maturity.  They  not  being  then  paid,  he  could  not  enlarge 
the  time  of  payment,  nor  accept  payment  on  a  day  subsequent, 
nor  was  he  an  agent  of  the  defendants,  in  such  sense  that  he 
could  affect  them  by  his  acts  done  with  reference  to  a  new  or 
altered  state  of  facts. 

If  any  doubt  as  to  this  point  could  exist,  had  nothing  subse- 
quently occurred  to  affect  his  power  to  receive  payment  and 
thereby  bind  the  defendants,  liat  doubt  is  removed,  because 
they  had  directed  him  before  the  tender  was  made  not  to  receive 
payment,  but  if  offered,  to  refer  the  person  offering  it  to  Horace 
F.  Clark,  and  the  person  who  made  the  tender  relied  upon,  was 
so  informed,  at  the  time  the  tender  was  made. 

It  was  then  the  duty  of  the  plaintiff  either  to  have  made  a 
tender  to  Mr.  Clark  or  to  the  defendants.  None  was  made  to 
either. 

Nothing  was  tendered  to  either  defendant,  nor  was  any  act  or 
acts  done,  of  a  character  equivalent  in  effect,  to  an  offer  to  pay 
the  checks  to  the  defendants. 

The  plaintiff  to  succeed  in  this  action,  must  establish  that  he 
offered  to  pay  the  defendants  all  that  was  due,  and  demanded  of 
them  a  bill  of  sale,  before  suit  brought  He  must  do  this  before 
he  can  be  exonerated  from  taking  the  boat  and  making  full 
payment,  or  place  himself  in  a  position  to  have  the  right-to  elect 
to  treat  the  contract  as  abandoned,  and  recover  back  the  $12,000 
paid. 

Clear  proof  of  the  defendants'  default  is  an  essential  prerequi- 
site to  such  a  right  of  action.  {Orem  v.  Oreen^  9  Cow,  46  to  51.) 

Even  if  it  be  conceded  that  payment  of  $18,000  and  interest, 
and  expenses  of  protest,  could  have  been  rightfully  made  on  the 
first  of  August,  and  that  no  more  need  then  have  been  paid  to 
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entitle  the  plaintiff  to  a  bill  of  sale,  ana  tliat  a  refusal  then,  to 
leceive  that  amount  and  thereupon  to  deliver  a  bill  of  sale, 
would  have  enabled  the  plaintiff  to  maintain  this  action,  no  valid 
tender  of  payment  was  made,  nor  was  any  demand  of  a  bill  of 
sale  made,  which  can  affect  the  defendants. 

Mr.  Stevens  was  not  authorized  to  deliver  the  bill  of  sale, 
except  upon  the  condition  that  the  four  checks  were  paid  when 
due.  That  the  plaintiff  might  not  be  misled,  he  was  notified 
that  Stevens  had  been  forbidden  to  receive  payment  He  made 
the  tender  he  did  make  with  that  knowledge.  He  was  referred 
to  H.  F.  Clark.  He  then  had  his  election  to  seek  him,  and 
treat  him  as  the  representative  of  the  defendants  who  had 
referred  to  him,  or  to  seek  the  defendants  personally. 

The  defendants  were  not  bound  to  seek  the  plaintiff.  Even  if 
they  had  waived  strict  performance  as  to  time,  they  had  not 
waived  substantial  performance,  in  &ct,  nor  agreed  to  rescind. 
To  put  an  end  to  the  contract,  and  to  the  plaintiff's  obligation 
as  assignee  of  the  purchaser,  to  pay  the  balance  due,  the  defend- 
ants must  be  shown  to  have  refused  to  receive  what  was  due  and 
to  deliver  a  bill  of  sale.  This  is  not  shown.  They  have  not 
refused  to  do  either;  nor  have  they  done  any  thing  which 
dispensed  with  the  necessity  of  an  offer  to  pay  them,  and  of 
demanding  of  them  a  bill  of  sale  before  suit  brought  {Ellis  v. 
Hosldns,  14  J.  R,  363 ;  Green  v.  Oreen,  9  Cow.,  46 ;  Fuller  v. 
Hubbard,  6  Cow.,  13;  Fuller  v.  WiUiama,  7  Cow.,  63.) 

The  written  memorandum  of  the  sixteenth  of  June  states  that 
the  boat  was  sold  for  $32,000,  ''of  which''  the  defendant  had 
"received  of  him  (Charles  Hoyt)  $12,000  in  cash,  and  his  four 
checks  of  this  date,  payable  on  the  nineteenth  instant,  for  $4,600, 
each,"  &C. 

Were  this  the  only  written  agreement  on  the  subject,  it  would 
not  import  that  the  cash  and  checks  would  be  full  payment ;  for 
it  states  expressly  that  the  price  is  $32,000,  "of  which"  $30,000 
had  been  received  in  the  manner  specified.  How  and  when  the 
other  $2,000  was  to  be  paid  might  be  shown  by  parol,  if  the 
agreement  respecting  it  rested  wholly  in  parol.  But  a  previous 
wnting  states  that  it  was  originally  agreed  that,  for  the 
$2,000,  and  for  the  amount  of  the  checks  abo,  a  credit  of  four 
months  was  to  be  given  on  the  payment  being  satis£stctoiily 
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secured.  In  the  absence  of  any  admission  in  the  pleadings  to 
the  contrary,  it  would  not  be  an  unnatural  inference  that^  on 
payment  of  the  $18,000  when  the  checks  matured,  the  other 
$2,000  was  to  be  paid  at  the  end  of  the  four  months  originally 
stipulated,  and  that  security  for  its  payment  was  waived. 

But  the  answer  admits  that  payment  of  the  $18,000,  provided 
it  was  paid  when  the  checks  were  due,  was  to  be  full  payment 
But  it  was  to  be  full  payment  only  in  the  event  it  was  then 
paid.  The  defendants  offered  to  show  that  such  was  the  actual 
agreement  The  evidence  was  rejected  as  being  in  conflict  with 
the  terms  or  clear  legal  import  of  the  agreement,  evidenced  by 
the  written  memorandum,  of  the  sixteenth  of  June. 

What  has  been  said,  is  sufficient  to  show  that  there  is  nothing 
in  the  terms  or  legal  import  of  that  paper,  in  conflict  with  the 
feet  offered  to  be  proved. 

As  proof  of  such  a  fact  would  not  vary  the  terms  or  meaning 
of  any  agreement  which  that  paper  imports ;  the  evidence  offered 
was  improperly  rejected. 

The  verdict  must  be  set  aside. and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Woodruff,  J. — First  If  the  letter  of  instructions  given  by 
the  parties  to  the  cashier  of  the  Mechanics'  Banking  Association 
were  to  be  regarded  as  the  agreement  of  the  sixteenth  day  of  June 
mentioned  in  the  complaint, -and  as  such  to  be  construed,  as  so  far 
covering  the  whole  subject  matter,  as  to  preclude  parol  proof  of 
any  terms  or  conditions  not  inserted  therein ;  and,  therefore,  to 
be  held  to  express  the  whole  agreement  of  that  date  in  modifica- 
tion of  the  previous  written  contract,  it  might  still  be  read  in 
connection  with  such  previous  contract  of  the  ninth  of  June,  and 
also  in  connection  with  the  four  checks  described  therein,  and 
when  so  read,  it  does  not,  in  my  opinion,  entitle  Charles  Hoyt  or 
his  assignee  to  have  the  bill  of  sale  delivered,  unless  the  checks, 
mentioned  therein,  are  paid  at  maturity. 

Read  in  connection  with  the  checks,  its  import  is  that  the  bill 
of  sale  is  to  be  delivered  to  Charles  Hoyt  when  he  shall  have 
paid  his  four  checks,  which  are  "  payable  on  the  19th  instant" 
According  to  the  very  tenor  of  the  instrument,  it  was  upon 
payment  of  sums  therein  declared  to  be  payable  on  a  day  named, 
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that  delivery  was  to  be  made.  The  omisedon  to  pay  on  the  day 
expressed  for  tlie  payment,  or  at  the  end  of  the  days  of  grace, 
was  a  dear  breach  of  the  agreement,  and  a  violation  of  the  con- 
dition upon  which  the  bill  of  sale  should  be  delivered. 

Bead  ia  connection  with  the  agreement  of  the  ninth  of  June 
(if  it  be  assumed  as  already  suggested  to  embrace  the  whole 
agreement),  it  imports  that  a  sale  of  the  boat  had  been  made  for 
$82,000,  of  which  $12,000  had  been  paid,  and  that  the  defendants 
had  agreed  that  instead  of  $20,000,  satis&ctorily  secured  by  notes 
payable  at  four  months,  they  would  accept  $18,000,  payable  on 
tiie  nineteenth  instant  As  the  defendants,  under  either  agree- 
ment, were  to  have  ample  security,  it  is  possible  that  time  was 
made  the  very  consideration  and  inducement  to  the  relinquish- 
ment of  the  $2,000.  Under  both  agreements,  the  defendants 
were  entitled  to  $12,000  cash.  Under  both,  the  payment  of  the 
residue  was  to  be  satisfactorily  secured  {t.  e.,  in  the  one  case  by 
notes  satis&ctory  to  the  defendants,  in  the  other  by  a  deposit  of 
the  bill  of  sale  in  escrow);  so  that  there  remained  no  other 
ground  or  motive  for  the  acceptance  of  the  $18,000  instead  of 
the  $20,000,  but  the  actual  payment  within  the  time  specified, 
yiz.,  on  the  nineteenth. 

And  this  is,  I  think,  the  true  intent  and  meaning  of  the  parties 
as  disclosed  by  the  two  papers  read  together ;  and  this  appears 
to  me  as  plainly  apparent,  as  it  would  be,  had  the  memorandum 
only  directed  the  cashier  to  deliver  the  biU  of  sale,  "if  he  (Hoyt) 
shall  pay  his  said  four  checks  according  to  their  tenor.''  Payment 
of  a  check  or  note  according  to  its  tenor,  is  what  is  meant  when 
parties  speak  of,  and  provide  for  the  payment  of  a  note  or  check 
running  to  maturity,  according  to  the  ordinary  use  of  language. 
In  my  opinion,  tiaerefore,  the  fair  and  proper  construction  of 
the  memorandum  of  the  sixteenth  of  June,  forbids  the  claim 
asserted  by  the  plaintifE)  that  he  was  entitled  to  have  the  steam- 
boat for  the  further  payment  of  $18,000  only,  whenever  it  might 
suit  his  convenience  or  pleasure  to  pay  it,  and  whether  at  the 
maturity  of  the  checks  or  not  On  the  contrary,  I  think  that  upon 
the  non-payment  of  the  checks  the  defendants  were  exonerated 
from  any  obligation  to  receive  less  than  the  full  consideration, 
$32,000,  mentioned  in  the  memorandum  as  the  consideration  of 
the  sale ;  and  that  the  privilege  of  an  abatement  from  the  price 
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which  Hoyt  had  obtained  was  gone ;  not  as  a  forfeiture,  for  no 
right  was  lost,  he  was  bound  for  the  whole  already,  but  he,  by 
not  paying  the  checks,  failed  to  realize  the  benefit  of  a  sacrifice 
which  the  defendants  had  consented  to  make,  in  consideration  of 
an  almost  immediate  payment,  viz.:  on  the  nineteenth  instant 

2.  But  that  letter  of  instructions  is  not  to  be  deemed  or  taken 
as  the  agreement  between  the  parties  in  the  absolute  sense  above 
assumed,  not  only  because  it  makes  no  provision  respecting  the 
residue  of  the  consideration  as  suggested  by  my  brother  Bos- 
WORTH  (with  whom  I  fully  concur),  and  therefore,  does  not  on  its 
&ce  purport  to  cover  the  whole  subject  matter  of  the  contract,  but 
also  because  it  is  not  so  set  up,  declared  upon  nor  treated  by  the 
pleadings  on  either  side ;  and  its  purpose  and  object,  appearing 
as  well  in  the  pleadings,  as  upon  the  face  of  the  paper  itself 
were  to  furnish  instructions  to  Mr.  Stevens  (the  cashier),  and 
exhibit  the  conditions  on  wl^ich  he  might  deliver  the  bill  of  sale. 
An  agreement  is  stated  in  the  complaint,  which  according  to  the 
plaintifTs  allegations  covered  all  the  particulars  of  the  modifica- 
tion of  the  previous  contract,  and  it  is  alleged  that  in  pursuance 
of  that  agreement  Charles  Hoyt  paid  $12,000  and  gave  his 
checks,  and  the  defendants  delivered  a  bill  of  sale  together  with 
an  instrument  in  writing  signed  by  them  and  Hoyt  to  the 
cashier. 

The  answer  admits  the  delivery  of  the  bill  of  sale  and  instru- 
ment to  the  cashier,  but  avers  that  the  agreement  m  pursuance 
of  which,  this  was  done,  embraced  terms  and  conditions  other 
than  those  alleged  in  the  complaint 

Under  such  an  issue,  made  by  express  and  specific  averments 
in  the  pleadings,  I  think  it  was  competent  for  the  defendants  to 
show  what  was  the  real  agreement  between  the  parties,  in  pursu- 
ance of  which  the  written  instructions  to  the  cashier  were  given, 
and  that  the  proo&  offered  did  not  contravene  any  stipulation 
which  the  parties  had  reduced  to  writing,  even  for  the  limited 
object  for  which  &ose  instructions  to  the  cashier  were  given. 

The  instrument  delivered  to  the  cashier  contained  all  that 
was  necessary  for  his  guidance,  and  was  delivered  for  his  instruc- 
tion ;  while  that  and  the  bill  of  sale  were  left  as  security  to 
Mr.  Hoyt  that  he  should  receive  the  bill  of  sale  if  the  checks 
were  paid:  whether  anything  and  what  had  been  agreed  in 
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respect  to  the  residue  of  the  $32,000 ;  and  what  was  to  follow, 
if  the  checks  were  not  paid  according  to  their  tenor,  are  matters 
in  respect  to  which  the  instrument  is  silent,  and  the  purpose 
which  it  was  to  serve  did  not  require  that  it  should  contain  any- 
thing on  those  subjects.  Mr.  Stevens'  duty  was  defined,  and 
that  was  all  that  was  material  to  the  object  of  the  paper. 

I  concur  in  the  opinion  that  the  verdict  should  be  set  aside 
and  a  new  trial  granted,  with  costs  to  abide  the  Court 

Ordered  accordingly. 

PiEBBSPOirr,  J.,  dissented. 


ChablesL.  Jones,  Respondent^  v.  Chablbs  Felch,  Appellant 

L   Where  the  owner  of  premises  in  fee,  having  demised  the  same  for  a  tenn  of 

years,  dies  intestate  before  the  expiration  of  the  lease ;  one  of  his  heirs^t- 

law  can  sue  alone  to  recover  his  aliquot  part  of  subsequently  accruing  rent 

2.   That  was  the  rule  before  the  Code,  and  the  Code  has  not  afifected  the 

practice  in  this  respect 

(Before  Hoffmav,  Slosson  and  PnEBBEPORT,  J.  J.) 
Heard,  April  7th ;  decided,  April  24th,  185a 

This  is  an  appeal,  by  the  defendant,  from  a  judgment  in 
&Tor  of  the  plaintiff  upon  a  demurrer  to  the  complaint,  rendered 
in  Janoaiy,  1858. 

The  complaint  sets  forth,  that  on  the  22d  of  April,  1856,  the 
defendant  executed  and  delivered  an  agreement,  in  writing,  unto 
the  £kther  of  the  plaintiff,  whereby  he  hired  and  took  of  him 
certain  premises  therein  described,  for  the  term  of  three  years 
from  the  1st  of  May,  1856,  the  rent  payable  quarterly.  That 
the  lessor  died  on  the  1st  of  May,  1857,  being  the  owner,  in  fee, 
of  the  demised  premises;  that  he  left  the  plaintiff,  and  five 
others  who  are  named,  his  children  and  sole  heirs-at-law ;  that 
the  rent  which  fell  due  on  the  1st  of  November,  1857,  had  not 
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been  paid  by  the  defendant,  nor  any  portion  of  it ;  that  the 
amount  was  $500,  of  which  the  plaintiff  is  entitled  to  one-sixth, 
or  $88.83 ;  for  which  sum  he  demanded  judgment. 

The  defendant  demurred,  on  the  ground  that  there  was  a 
defect  of  parties  plaintiff;  that  the  plaintiff  could  not  maintain 
the  action  without  joining  with  him  his  co-heirs-at-law. 

The  demurrer  was  heard  before  Mr.  Justice  Slosson,  who 
overruled  the  same,  and  gave  liberty  to  the  defendant  to  answer 
upon  payment  of  costs  within  ten  days.  If  this  was  not  done, 
a  judgment  was  to  be  entered  against  him  for  the  amount 
claimed,  with  interest  and  costs.  The  defendant  not  having 
answered,  a  judgment  was  entered,  from  which  the  present 
appeal  is  taken. 

A.  Roe^  for  the  appellant 

N.  B.  Ebxicj  for  the  respondent 

By  the  Court.  Hoffman,  J. — The  first  inquiry  is,  what 
was  the  rule  before  the  Code? 

It  was  well  settled  at  common  law,  that  tenants  in  common 
of  a  reversion  of  land  upon  lease  might  either  join  in  an  action 
for  rent  or  bring  several  actions. 

In  Martin  v.  Orompe  ( 1  Lord  Raymond,  840),  HoLT,  Justice, 
said:  ''That  if  there  are  two  tenants  in  common  of  a  reversion 
expectant  upon  a  term  of  years,  upon  which  rent  is  reserved, 
they  may  join  in  debt  for  the  rent,  or  sever;  and  that  one  of  them 
may  have  an  action  for  a  moiety  of  £20  rent,  but  not  for  £10 ; 
and  so  it  had  been  adjudged. 

Midgley  v.  LoveUice  (Carthews*  Rep.,  289),  is  to  the  same  effect 

This  apparently  artificial  distinction  as  to  the  form  of  the 
action  is  noticed  by  Paeke,  Baron,  in  Thomas  v.  Tkcmas  (5 
Wels.,  H.,  and  Gordon,  Exchr.  Rep.,  88).  He  appears  to  recog- 
nize it,  and  states  the  rule  itself  to  be  undoubted  law. 

In  Hennikerv.  lumer  (4  Bam.  &  Cres.,  157),  Chief  Justice 
Abbott  treats  the  distinction  as  unsubstantial,  but  avoids  it  by 
holding  it  inapplicable  to  an  action  of  covenant,  even  it  were 
applicable  to  an  action  of  debt  The  rule  that  one  tenant  in 
common  could  sue  for  his  aliquot  portion  of  rent  reserved  was 
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expressly  decided,  the  case  raising  the  verj  point  on  special 
demoirer.  See  farther,  Bear  v.  Beer  (9  Eng.  L.  and  Eq.  Rep., 
468). 

The  rale  that  the  rent  incident  to  a  reversion  becomes  appor- 
tioned by  a  grant,  or  by  a  descent  is  stated,  and  the  reasons 
well  explained  in  Oilbert  on  Rents,  p.  172  (Law  Library,  vol. 
20,  p.  54).  He  states  that  not  only  the  reversion  may  be  dis- 
posed of  in  parts,  as  in  its  natare  severable ;  but  the  rent^  as  inci- 
dent to  the  reversion,  may  be  divided  also.  The  elementary  writers 
also  lay  down  the  rule  with  great  unanimity.  (Crabbe's  Law  of 
Real  Property,  §  2318,  a;  Gary  on  Landlord  and  Tenant,  214; 
Chitty  on  Pleadings,  vol.  1,  566 ;  Bradby  on  Distresses,  p.  41. 

In  CroAy  v.  Zoojp  and  others  (15  Illinois  Rep.,  527),  the  Court 
say :  "On  the  death  of  the  lessor,  the  rent  has  to  be  apportioned 
among  the  heirs  on  whom  the  estate  is  cast  In  all  cases  of  the 
apportionment  of  rent,  it  is  the  duty  of  the  tenant  to  pay  each 
party  the  proportion  of  the  rent  to  which  he  is  entitled.  This 
liability  of  the  tenant  forms  an  exception  to  the  rule  that  an 
entire  contract  cannot  be  apportioned,  and  that  a  debtor  cannot 
be  compelled  to  pay  a  single  demand  in  parcels,  to  several  per- 
sons. The  exception  had  its  origin  in  reasons  of  policy  and 
convenience,  and  has  been  long  and  firmly  established." 

The  statement  of  the  rule  by  Justice  Nelson  in  Cbfc  v.  Pal* 
tsrson  (25  Wend.,  456),  is  then  clearly  warranted  by  authorities, 
even  admitting  that  the  case  itself  is  not  decisive,  and  is  open  to 
the  criticism  of  counsel. 

The  difference  between  tenants  in  common  and  coparceners  is 
shown  in  the  case  of  Dechairms  v.  Honvood  (10  Bingham  Rep., 
626).  The  Court  say  "  The  authorities  all  agree,  that  whatever 
be  the  number  of  parceners  they  all  constitute  one  heir.  They 
are  connected  together  by  unity  of  title  and  unity  of  interest, 
and  one  of  them  cannot  distrain  without  joining  the  others  in 
the  avowry."  The  hardship  of  being  exposed  to  three  actions 
instead  of  one  was  alluded  to  by  Chief  Justice  Tindal. 

The  counsel  of  the  appellant  has  taken  the  distinction,  that 
although  tenants  in  common  could  sever  and  bring  separate 
actions,  yet  coparceners  could  not ;  that  a  tenancy  in  common  at 
common  law  could  only  be  created  by  purchase  or  act  of  the 
party,  and  could  not  be  by  descent  Hence,  that  at  common  law 
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these  heirs  could  not  be  tenants  in  common,  but  would  take  only 
as  coparceners  by  custom,  some  being  males,  and  then  must  sue 
jointly.  In  other  words,  as  these  heirs  could  not  have  been 
tenants  in  common  at  common  law,  they  have  no  title  to  the 
privileges  given  to  such  tenants  by  that  law  to  sue  separately. 

But  the  answer  appears  to  be  decisive,  that  since  the  year 
1786,  under  the  statute  of  descents  of  that  year,  the  heirs  of  a 
party  seised  are  tenants  in  common.  The  rules  applicable  to 
such  tenants,  when  constituted  by  devise  or  grant,  are  equally 
applicable  to  them  when  constituted  by  descent^  unless  some- 
thing arises  out  of  the  new  method  of  creating  such  a  tenancy, 
which  might  prevent  it    None  such  can  be  suggested. 

The  next  question  is,  whether  the  Code  has  varied  this  pre- 
vious rule. 

The  117th  section  provides  that  all  persons  having  an  interest 
in  the  subject  matter  may  be  joined  as  plaintiffs.  This  would 
sanction  an  action  by  all  the  heirs  in  accordance  with  the 
opinion  of  Lord  Holt  before  cited;  but  does  no  more  than 
sanction  it. 

The  119th  section  is,  that  of  the  parties  to  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plaintiffia  or  defend- 
ants. It  provides  for  the  exceptional  case  of  a  refusal  to  join  as 
a  plaintiff. 

We  apprehend  that  this  union  of  interest  refers  to  such  cases 
as  those  of  joint-tenants,  co-trustees,  partners,  joint-owners  or 
joint-contractors  simply ;  where  in  fact  a  separate  judgment  in 
&vor  of  one  of  them  would  not  be  proper  on  the  case  as  stated 
in  the  complaint  It  is  true  that,  under  section  274,  a  separate 
judgment  may  be  had,  in  a  case  which  does  distinctly  present  a 
joint  cause  of  action  only ;  but  this  is  only  when  on  the  proofe 
it  turns  out  that  a  separate  action  could  have  been  maintained. 

But  on  a  demurrer  to  a  complaint,  we  apprehend  that  the  test 
of  the  imity  of  interest  intended  in  the  119th  sectiofi  is,  that 
joint  connection  with,  or  relation  to  the  subject  matter,  which, 
by  the  established  practice  of  the  common  law  courts,  will 
preclude  a  separate  action. 

We  think  diat  the  judgment  must  be  affirmed  with  costs. 

Ordered  accordingly. 
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William  H.  Whitfobd,  administrator  of  the  goods,  &c.,  of 
Jeremiah  N.  Eong,  plaintiff  and  appellant,  v.  The  Panama 
Railroad  Company,  defendants  and  respondents. 

L  An  action  cannot  be  maintained  in  this  state,  by  force  of  the  statutes  of 
1847  and  1849,  by  the  representatives  of  a  deceased  person  to  recover 
damages  for  causing  the  death  of  such  person  by  wrongful  act,  de&ult  or 
n^ect,  when  the  act  causing  the  death  occurred  without  the  state. 

2.  Those  statutes,  when  they  apply,  make  no  difference  between  the  cases  in 
which  the  wrongful  act  or  negligence  involved  also  a  breach  of  contract, 
and  those  in  which  it  constituted  a  naked  tort  A  common  carrier  cannot, 
therefore,  be  held  liable  to  such  an  action,  where  the  death  was  caused 
without  the  state,  upon  the  idea  that  he  has  broken  his  contract  to  carry 
safely. 

3.  By  the  conunon  law  no  action  would  lie  for  an  injury  to  the  person  which 
caused  death,  and  those  statutes,  in  contravention  of  the  common  law,  are 
q»ecial  in  their  nature,  designed  to  regulate  the  rights  and  responsibilities 
of  persons  on  our  own  soil,  and  not  to  protect  persons  in  foreign  countries. 
IRiey  are  not  founded  in  any  general  maxims  of  jurisprudence  of  presumed 
universal  application:  and  there  is,  therefore,  no  presumption  that  the  law 
of  the  foreign  country  is  the  same. 

4.  And  our  statutes  have  no  extra  territorial  force  to  define  or  declare  the 
Ispl  character  or  effect  of  an  act  done  in  such  foreign  state,  or  annex  to  it 
responsibilities  which  do  not  there  attach  to  it 

&  A  corporation  created  by  the  laws  of  this  state,  and  by  its  charter  autho- 
rized to  construct  and  maintain  a  railroad  in  a  foreign  state,  is  no  more 
liable,  under  the  statutes  above  referred  to,  than  a  natural  person  would  be 
for  a  wrongAil  act  or  neglect  causing  a  death  in  such  foreign  state. 

Sudi  a  corporation  exercises  the  privileges  conferred  by  the  charter  (if  per- 
mitted to  do  so  by  the  foreign  state),  subject  to  the  responsibilities  imposed 
by  the  laws  of  such  foreign  country,  and  our  courts  cannot  presume  that 
such  statutes  exist  therein. 
(Before  Dueb,  Ch.  J.,  and  Woodruit,  J. ) 
Heard,  October  16th,  1857;  decided,  April  24th,  1858. 

Appeal  from  a  judgment  for  the  defendant,  rendered  at  Spe- 
cial Term,  May  19,  1857,  before  Mr.  Justice  Boswobth,  on 
demurrer  to  the  plaintiff's  complaint. 

The  complaint  was  as  follows : 
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City  and  county  of  New  York,  ss : 

The  complaint  of  William  H.  Whitford,  administrator  of  all 
and  singular  the  goods,  chattels  and  credits  which  were  of  Jere- 
miah N.  King,  deceased,  plaintiff  in  this  action,  respectfiilly 
shows  to  this  court — 

That  the  defendants  are  a  corporation,  incorporated  by  the 
name  of  The  Panama  Railroad  Company,  under  and  by  virtue 
of  an  act  of  the  Legislature  of  the  State  of  New  York,  entitled 
"  An  act  to  incorporate  The  Panama  Railroad  Company,"  passed 
April  7th,  1849. 

That  the  defendants,  being  such  corporation,  are,  and  at  the 
time  of  committing  the  wrongs  and  grievances  hereinafter  com- 
plained o^  were  common  carriers,  and  the  owners  of  a  certain 
railroad,  with  the  cars,  engines,  machinery  and  equipments 
thereof  known  by  the  name  of  The  Panama  railroad,  and  which 
said  railroad  is  located  on  the  Isthmus  of  Panama,  in  the  repub- 
lic of  New  Granada,  and  connects  the  town  or  city  of  Aspinwall, 
with  the  town  or  city  of  Panama,  both  in  said  republic.  And 
that  the  said  defendants,  at  the  time  of  committing  the  wrongs 
and  grievances  hereinafter  complained  o^  were  and  still  are 
engaged  in  the  business  of  transporting  passengers  and  merchan- 
dise, as  common  carriers  in  their  said  cars,  and  over  their  said 
road,  and  that  they  then  had  and  still  have  their  principal  office 
and  place  of  business  in  the  city,  county  and  State  of  New  York. 

And  the  plaintiff  further  shows,  that  on  or  about  the  20th  day 
of  April,  1856,  at  the  said  city  of  New  York,  the  said  Jeremiah 
N.  King,  deceased,  took  passage  from  New  York  to  San  Fran- 
cisco,, by  the  way  of  Panama,  and  over  the  defendants'  said 
railroad,  and  paid  his  fare  for  such  passage,  and  that  on  or  about 
the  6th  day  of  May,  1856,  the  said  Jeremiah  N.  King,  deceased, 
was  such  passenger  in  the  cars,  and  upon  the  said  railroad  of  the 
defendants,  and  waa  to  be,  and  ought  to  have  been,  transported 
and  conveyed  in  safety  by  the  said  defendants,  from  the  said 
town  of  Aspinwall  to  tiie  said  city  of  Panama,  on  his  way,  with 
other  passengers,  from  the  city  of  New  York  to  the  city  of  San 
Francisco  aforesaid,  and  that  by  reason  thereof  the  said  defend- 
ants ought  to  have  conveyed,  or  caused  the  said  Jeremiah  N. 
King,  deceased,  to  be  conveyed  in  their  said  cars,  and  over  their 
said  railroad  on  the  aforesaid  journey  in  safety;  yet  the  said 
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defendants,  not  regarding  their  duty  in  that  respect,  so  carelessly, 
negligently  and  nnskillfully  conducted  themselves,  that  by  and 
through  the  carelessness,  neglect  and  unskillfulness  of  the  said 
defendants,  or  their  servants  or  agents,  or  from  the  want  of  due 
care  or  attention  in  that  behalf  the  said  train  of  cars,  in  one  of 
which  was  the  said  Jeremiah  N.  Eang,  deceased,  as  such  passen- 
ger, while  in  motion  upon  the  track  of  the  defendants'  said  rail- 
road, and  when  not  far  distant  from  the  said  town  of  Aspinwall, 
ran  off,  or  were  thrown  off  the,  track  of  said  railroad,  and  was 
broken  with  great  violence,  and  the  said  Jeremiah  N.  King  was 
thrown  finom  his  place  in  one  of  said  cars  with  great  violence 
and  was  greatly  injurecl  and  wounded,  and  divers  bones  of  his 
body  were  broken,  or  he  was  otherwise  bruised,  mangled  and 
injured,  so  that  the  said  Jeremiah  N.  King,  deceased,  after 
receiving  the  said  injuries  in  the  manner  above  described, 
lingered  for  a  short  time  in  great  pain,  and  then  died  at  the  said 
town  of  Aspinwall,  on  or  shortly  aft^r  the  6th  day  of  May,  1856, 
and  that  his  death  was  caused  by  the  injuries  above  mentioned. 

And  this  plaintiff  further  shows,  that  the  said  death  of  the 
said  Jeremiah  N.  King,  deceased,  was  caused  by  the  wrongful 
act,  neglect  or  de&ult  of  the  said  defendants,  or  their  servants  or 
agents,  and  that  the  said  wrongful  act,  neglect  or  default  was 
such,  that  the  said  Jeremiah  N.  King,  deceased,  could  have  sus- 
tained an  action  against  the  said  defendants  for  the  damages 
occasioned  thereby  if  he  had  not  died. 

And  the  plaintiff  further  shows,  that  the  said  Jeremiah  N. 
King,  deceased,  left  him  surviving  a  widow  named  Mary  King 
and  six  children,  named  respectively,  Gandace  A.,  Joseph  C, 
Ellen  M.,  Mary  A.,  Harriet  F.,  and  Henry  W. ;  that  the  said  widow 
is  now  advanced  in  life ;  that  the  eldest  son  is  a  cripple  for  life, 
and  is  incapable  of  earning  his  own  support,  and  that  the  said 
Jeremiah  N.  King,  deceased,  did  not  leave  sufficient  property  to 
maintain  and  educate  the  said  children,  and  maintain  the  said 
widow  in  the  manner  in  which  he  could  have  maintained  and 
edacated  them  if  living ;  that  the  said  widow  and  children  were 
mainly  dependent  on  the  daily  labor  of  said  Jeremiah  N.  King, 
deceased,  for  their  support  and  maintenance,  and  that  the  said 
widow  and  children,  by  his  death,  have  been  left  in  a  state  of 
comparative  dependence  and  poverty. 
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That  the  said  Jeremiah  N^  King,  deceased,  at  the  time  of  his 
death,  was  forty -eight  years  of  age,  in  good  health,  and  was,  by 
occupation  a  machinist,  and  enabled  by  his  said  occupation  to 
earn  about  twelve  hundred  dollars  per  annum. 

And  the  plaintiff  further  shows,  that  the  said  widow  and  next 
of  kin  of  the  said  Jeremiah  'N.  King,  deceased,  have  sustained 
pecuniary  damages,  by  reason  of  the  death  of  the  said  Jeremiah 
N.  King,  deceased,  to  the  amount  of  $5,000. 

And  the  plaintiff  further  shows  to  this  Court,  that  letters  of 
administration  were  duly  granted  to  the  plaintiff  by  the  Surro- 
gate of  the  city  and  county  of  New  York,  on  the  11th  day  of 
February,  1857,  upon  all  and  singular  the  goods,  chattels  and 
credits  which  were  of  the  said  Jeremiah  N.  King,  deceased,  which 
said  letters  of  adnunistration  are  in  the  possession  of  this  plain- 
tiff, and  ready  to  be  produced  as  this  Court  may  direct 

Wherefore,  this  plaintiff  claims  that  he  is  entitled,  as  admin- 
istrator aforesaid,  to  recover  from  the  said  defendants  the 
damages  as  aforesaid;  and  he  prays  judgment  against  the 
said  defendants  for  the  sum  of  $5,000,  besides  the  costs  of  this 
action. 

The  demurrer  to  this  complaint  was  in  the  words  following, 
viz.: 

"  The  defendant  The  Panama  Bailroad  Company,  by  Eaton  & 
Davis,  attorneys,  demurs  to  the  complaint  in  tilie  above  entitled 
action ;  because  it  appears  upon  the  face  thereof. 

"jPVrsfly. — That  lie  Court  has  no  jurisdiction  of  the  subject 
of  the  action. 

"  SBooruJUy. — That  the  said  complaint  does  not  state  &cia  suffi- 
<nent  to  constitute  a  cause  of  action  against  the  defendant 

"  And  the  defendant  states,  as  the  grounds  of  objection  to  the 
said  complaint,  and  of  his  demurrer,  as  follows : 

'^  That  it  appears  upon  the  face  of  said  complaint  that  the 
death  of  the  said  Jeremiah  N.  King  was  caused  by  the  wrongful 
act,  neglect,  or  default  of  the  said  defendant,  on  the  Isthmus  of 
Panama,  in  the  republic  of  New  Granada,  and  out  of  the  State 
and  jurisdiction  of  New  York,  and  that  no  statute  or  law  is  in 
force  in  the  State  of  New  York  which  gives  to  the  plaintiff 
against  the  defendant  any  right  of  action,  by  reason  of  anything 
alleged  in  said  complaint" 
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This  demujier  was  heard  at  the  Special  Term,  and  the  follow- 
isg  opinion  was  th^e  delivered : 

"BoswoBTH,  J. — The  statutes  of  this  state  have  not,  ex  pro- 
prio  vigarcj  any  extra  territorial  force.  They  operate  upon  and 
affect  persons  only  by  reason  of  such  acts  as  are  done  within 
its  jurisdiclaonal  limits.  They  do  not  give  a  right  of  action 
for  acts  done  out  of  its  jurisdictional  limits,  when  such  acts 
would  not  create  a  right  of  action  by  the  common  law,  and  do 
not  create  one  by  the  laws  of  the  country  in  which  they  were 
committed. 

'*  The  acts  complained  of  did  not,  by  the  settled  rules  of  the 
common  law,  as  recognized  and  enforced  in  this  state  and 
England,  create  a  right  of  action  which  would  survive  the 
decedent. 

"It  is  not  alleged  that  any  such  right  of  action  was  created  or 
existed  by  the  laws  of  New  Granada.  No  authoriiy  has  been 
cited  whicb>justifie8  the  court  in  presuming  that  a  right  of  action 
existed  there  which  is  unknown  to  the  common  law. 

"The  statute  of  December  the  13th,  1847,  as  subsequently 
amended,  creates  a  new  right  of  action  and  furnishes  a  new 
remedy  for  certain  acts  which  it  specifies.  These  statutes  cannot 
subject  parties  guilty  of  them,  out  of  the  territorial  limits  of  the 
state,  to  any  liability  which  would  not  exist  had  no  such  statutes 
been  passed. 

"Ka  contrary  doctrine  should  prevail,  persons  while  out  of 
the  state,  for  acts  done  out  of  it,  and  not  only  not  inhibited,  but 
expressly  permitted  by  the  law  of  the  place,  mighty  if  subse- 
quently found  in  this  stajte,  be  subjected  to  a  recovery  for 
damages.  (See  CamfbeH,  administratrix,  &c.,  v.  Bogers  et  a2L, 
voL  9,  Law  Bej>.,  N.  S.,  829,  and  cases  there  cited.) 

"Judgment  must  be  given  for  the  defendants  on  the  demurrer." 

From  the  judgment  entered  in  conformity  with  the  foregoing 
opinion,  the  plaintiff  appealed  to  the  Genial  Term. 

lu  B.  Marshy  for  the  plainti£^  appellant 

L  The  defendants  are  admitted  to  be  a  domestic  corporation, 
created  under  the  laws  of  the  State  of  New  York.    To  the  laws 
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of  this  State  they  owe  ttieir  origin,  their  existence,  and  are  more 
essentially  the  subject  of  the  law  than  a  natural  person. 

Their  existence,  franchise,  immunities  and  privileges  are  the 
gifl  of  the  law,  and  it  would  be  an  anomaly  to  hold  that  they  are 
independent  of  or  exempt  £rom  the  control  of  the  power  that 
created  them. 

The  acceptance  of  chartered  rights  and  privileges  by  the 
defendants  created  an  obligation  and  imposed  a  duty  on  the  part 
of  the  defendants  to  hold  themselves  at  all  times  amenable  to  the 
laws  of  the  state,  as  then  existing  or  as  might  subsequently  be 
enacted. 

11.  The  defendants  are  a  domestic  corporation,  their  local  exis- 
tence, their  chief  place  of  business,  their  domicil  is  in  the  city 
and  State  of  New  York,  and  if  by  the  permission  of  the  law 
they  are  enabled  to  transact  business  in  other  states  or  countries, 
it  can  only  be  subject  to  the  effect  and  operations  of  the  laws 
under  which  they  are  so  acting.  The  defendants  are  not  migra* 
tory  or  transitory  in  their  character,  but  are  supposed  to  be 
constantly  within  the  jurisdiction  of  our  law — to  have  no  exis- 
tence ;  to  be  capable  of  no  act ;  to  have  no  corporate  powers 
beyond  or  out  of  the  jurisdiction  of  the  power  that  created 
thenu 

A  natural  person  has  rights  independent  of  law:  he  may 
remove  himseljf  from  the  jurisdiction  of  one  state  to  another,  he 
may  transfer  allegiance,  and  wherever  he  may  go  certain  natural 
rights  will  follow  him ;  but  not  so  with  that  artificial  being —  a 
corporation. 

nL  The  plaintiff  is  a  resident  administrator,  appointed  by 
the  Surrogate  of  the  city  of  New  York.  He  is  amenable  here 
to  the  law  of  distribution.  He  does  not  come  into  Court  to 
enforce  the  law  of  another  state  or  country. 

1.  The  statute  in  question  is  a  remedial  and. not  a  penal 
statute:  everything  must  be  done  by  the  Courts  in  advancement 
of  the  remedy  (8   Dow,   15 ;  Sedgw.  on  Stat.,  890). 

2.  The  plaintiff  in  this  action  does  not  seek  to  enforce  any 
penal  statute  of  this  state  for  acts  committed  elsewhere,  nor  yet 
does  he  seek  to  enforce  in  the  Courts  of  this  state  the  penal  laws 
of  another.  The  authorities  relied  on  by  the  defendants  &lling 
within  these  two  classes,  are  not  applicable  to  this  case. 
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IV.  This  action  is  founded  upon  contract,  and  is  brought  to 
lecoyer  compensation  or  damages  for  the  breach  or  default  on 
the  part  of  the  defendant  of  that  contract 

It  is  admitted  that  Jeremiah  N.  King,  the  decedent,  purchased 
his  ticket  in  the  city  of  New  York  from  the  authorized  agents 
of  the  defendants,  for  his  passage  from  the  city  of  New  York, 
by  way  of  the  Panama  railroad,  to  San  Francisco,  in  the  State 
of  California. 

1.  By  that  act  (the  purchase  and  sale  of  the  ticket),  there 
arose  between  the  parties  a  contract  or  obligation  by  which  the 
defendants  agreed  and  undertook,  in  consideration  of  the  pay- 
ment of  the  purchase  money  by  the  said  Jeremiah  N.  King,  to 
transport  him  in  safety  from  New  York  to  San  Francisco. 

2.  And  for  their  breach  of  that  contract  or  obligation  they 
are  properly  responsible,  according  to  the  law  of  the  place 
where  made. 

3.  The  Court  must  hold  that  such  contract,  in  the  absence  of 
contrary  evidence,  was  made  and  entered  into  by  the  defendants 
with  special  reference  to  the  laws  of  the  State  of  New  York  as 
existing  at  the  time;  and  the  statute  in  question  was  one  of  the 
laws. 

4.  There  is  no  principle  better  settled  than  the  one  applicable 
to  this  point,  that  parties  making  a  ''  contract  must  be  presumed 
to  oe  conusant  of  the  laws  of  the  place  "  where  they  then  are, 
•*and  to  expect  that  the  contract  is  to  be  judged  of,  and  carried 
into  eflFect  according  to  these  laws."  (Story  on  Conflict  of  Laws, 
§  278 :  "  The  law  of  the  place  is  the  law  of  the  contract ; "  Ch. 
J.  Marshall,  20  Martin  R) 

5.  And  the  contract  in  this  case,  on  the  part  of  the  defendants 
was,  that  if  Jeremiah  N.  King  would  purchase  a  ticket  from 
them,  and  pay  the  passage  money  therefor,  they  would  transport 
him  in  safety  from  New  York  to  San  Francisco  by  the  way  of 
their  railroad;  and  if  he  should  be  killed  by  any  neglect  of 
theirs,  they  would  pay  to  his  peiBonal  reprcsentatiyes  such  sum 
as  compensation  for  his  death  as  a  jury  might  award,  not  ex- 
ceeding $5,000. 

V.  It  is  claimed  by  the  defence,  that  the  New  York  statute, 
under  which  this  action  is  brought,  can  have  no  application  or 
force  beyond  the  limits  of  the  state  enacting  it 

10 
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In  answering  this  proposition,  we  premise  that  whatever  the 
role  is,  it  is  equally  applicable  to  statute  and  common  law.  There 
is  no  distinction,  in  this  respect,  between  those  laws  of  a  state 
which  derive  their  force  from  legislative  enactments,  and  those 
which  have  grown  into  law  bj  immemorial  prescription. 

We  may  also  state,  that  whatever  the  rule  shall  be  found  to 
be,  it  is  the  same  between  the  different  states  of  this  Union,  as 
between  one  of  those  states  and  a  foreign  country.  (Sedgwick  on 
Statutes,  p.  74,  and  cases  cited.) 

1.  JTow  we  grant  that  the  laws  of  a  state  or  country  have  no 
force  proprio  vrgore,  in  another  state  or  country ;  the  meaning 
of  which  we  understand  to  be,  that  those  laws  cannot,  of  their 
own  vitality  and  power,  demand  enforcement  upon  the  territory 
and  by  the  Courts  of  another  state  or  country. 

But  the  question,  as  here,  is  a  very  different  one,  when  it 
arises  in  the  courts  of  the  country,  whose  laws  are  sought  to  be 
enforced,  though  for  acts  beyond  the  limits  of  that  country. 
The  question  here,  is  not  whether  New  York  law  can  be 
enforced  in  New  Granada  (which  is  the  question  defendants 
argue),  but  whether  New  York  Courts,  on  New  York  soil,  will 
enforce  New  York  law,  as  against  this  corporation,  over  which 
they  have  jurisdiction — for  negligence  in  doing  certain  acts  in 
New  Granada,  which  it  was  authorized  to  do,  solely  by  virtue 
of  its  charter  granted  by  New  York. 

2.  This  corporation  cannot  escape  from  the  jurisdiction  of 
New  York. 

Its  charter  creates  it  a  body  corporate  with  power,  and  for  the 
purpose  of  constructing  and  maintaining  a  railroad  in  New 
Granada.  (Session  Laws,  1849,  p.  407,  §  1.)  Its  directors  are 
to  be  chosen  in  the  city  of  New  York  (§  8).  It  has  power  to 
hold  lands  in  New  Granada  (§  7). 

The  corporation,  therefore,  though  it  may  reach  its  arm  over 
into  New  Granada  for  certain  authorized  purposes,  yet  cannot 
itself  go  there.  It  cannot  get  away  from  New  York  Its  origin 
was  here;  its  charter  is  here;  its  head-quarters  are  here;  its 
office  here;  its  elections  must  be  held  here;  it  is  never  out  of 
the  jurisdiction  of  New  York.  A  natural  person  may  go  away 
entirely;  but  this  legal  entity  is  fiist  It  may  work  by  its  agents 
abroad ;  itself  is  here.    It  stands  in  New  York  and  reaches  into 
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New  Granada,  and  it  reaches  there  only  bj  permission,  and 
subject  to  the  laws  of  New  York. 

A  corporation  can  only  act  out  of  the  state  creating  it  by 
comity  of  such  other  state  or  country,  and  then  can  only  do 
such  acts  as  its  charter  authorizes  (13  Peters,  584,  592).  What- 
ever life,  therefore,  it  carries  abroad  it  derives  from  the  law  of 
the  state  creating  it  Shall  it,  then,  walk  across  the  state  line, 
canying  all  its  power,  but  exempted  from  all  responsibilities  ? 
Would  it  not  be  a  strange  doctrine,  that  the  State  of  New  York 
can  give  permission  and  autht»rity  to  this  corporation  to  do  cer- 
tain acts  in  a  foreign  country,  and  yet  have  no  power,  as 
between  itself  and  the  corporation,  to  regulate  the  mode  in 
which  it  shall  peiform  those  acts,  and  the  terms  of  its  liabilities 
for  negligence  in  doing  them.  Suppose  the  statute  under  which 
tiiis  action  is  brought  had  been  embodied  in  the  defendants' 
charter,  and  made  specifically  applicable  to  it,  can  there  be  any 
doubt  of  the  power  of  the  Courts  of  this  state  to  enforce  it?  But 
it  is  equally  binding  now,  as  it  was  the  law  of  the  state  appli- 
cable to  dl  corporations  at  the  time  of  the  act  incorporating 
defendants.  Suppose  the  defendants  had  committed  in  New 
Granada  any  of  the  acts  which,  by  the  law  in  this  state  applying 
to  all  corporations  would  forfeit  its  charter,  could  not  such  for- 
feiture be  enforced  here? 

3.  When  the  question  comes  up  in  its  own  Courts,  the  state 
may  regulate  the  rights,  duties  and  obligations  of  its  own  citi- 
zens, wherever  they  may  be.  (Story  on  Conflict  of  Laws,  §  540.) 

If  this  is  true  as  to  natural  persons,  who  have  certain  rights 
independent  of  the  state,  it  is  yet  more  applicable  to  a  legal 
entily,  dependent  altogether  upon  the  laws  of  the  state  for  its 
very  existence.  (Story  on  Conflict  of  Laws,  §  21.) 

4  Laws  of  one  state  or  country  are  often,  by  comity,  con- 
sidered to  extend  over  foreign  territory. 

cu  As  in  tiie  case  of  ships.  (Wheaton's  History  Law  of  Nations, 
723,  724.) 

6.  As  in  the  case  of  marriages.  (Wheaton's  Law  of  Nations, 
724.) 

c  As  in  cases  of  assignments  of  foreign  bankrupts  (  except 
now  when  it  interferes  with  the  rights  of  citizens).  (Story,  §  37 ; 
1  Seld.,  340,  844.) 
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d  As  in  the  ca3e  of  corporations,  which,  though  deriving  life 
only  by  statute  of  the  state  creating  them,  may  yet,  so  far  as 
that  statute  permits,  exercise  their  Ainctions,  where  not  opposed 
by  positive  law,  in  another  state.  (13  Peters,  584,  592.) 

e.  If  it  is  true,  as  defendant  contends,  that  the  statutes  of 
New  York,  the  moment  they  overstep  the  state  limits,  have  no 
extra  territorial  force,  but  are  utterly  powerless,  then  by  what 
authority  does  the  defendant,  by  force  of  New  York  statutes, 
carry  on  its  functions  in  New  Granada  ? 

If,  as  may  be  presumed  from  the  &ct  that  said  corporation 
is  not  obstructed  there,  New  Granada,  by  comity,  permits  this 
offspring  of  New  York  statute  to  exercise  its  powers  there,  it 
must  also  be  presumed  that  that  is  subject  to  all  the  laws  of 
New  York  affecting  said  corporation. 

/  The  laws  in  one  state  or  countiy  may  not  be  presumed  to 
be  permitted,  by  the  comity  of  another  state  or  country,  to 
extend  over  its  territory,  when  the  same  are  injurious  to  its 
people.  E  conversoj  where  they  are  beneficial.  The  statute  in 
question  is  certainly  beneficial,  requiring  this  corporation  to 
beware  of  negligence  in  the  discharge  of  its  du^  in  New 
Granada. 

D.  B,  EaJUm^  for  the  defendants  (respondents). 

L  Prior  to  the  New  York  statutes  of  1847  (Laws  1847,  p. 
575,  ch.  450),  and  1849  (Laws  1849,  p.  388,  ch.  266),  giving  an 
action  to  the  next  of  kin,  &c.,  of  persons  killed  by  negligence, 
under  certain  circumstances  stated  in  those  acts,  the  next  of  kin 
or  personal  representatives  had  not  any  right  of  action  against 
those  who  should  by  negligence  cause  the  death  of  a  human 
being.  No  such  right  of  action  is  recognised  by  the  common 
law,  or  by  the  laws  of  New  York. 

Actio  personaUs  moriiur  cum  persorui,  Ac  (Broom's  Legal  Max- 
ims, p.  558;  Chitty  on  Pleadings,  pp.  68,  69;  Statute,  9  and  10, 
Vict,  ch.  93,  p.  531 ;  Cbry,  *c.,  v.  The  Berks.  M.RCb.,1  Gush. 
Eep.,  475;  Pack  v.  The  Mayor,  Ac,  3  Comst.  R,  493,  disap- 
proving, 20  WenA,  210;  Higgins  v.  Butcher^  1  Brownlow,  205; 
Stafford  v.  Drew,  12  N.  Y.  Legal  Obser.,  May,  1854,  p.  150; 
Worky  V.  The  an.,  Ham.  &  Day.,  <fec.,  Co.,  1  Handy's  Oh.  Bep., 
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481;  CampbeU  v.  Bogers,  2  Handy's  Oh.  Rep.;  21  Barb.,  245; 
8  Daer,  637;  1  Gush.,  475;  9  *.,  105,  and  180;  10  S.  and  R., 
81;  14  B.  Monroe,  204.) 

n.  The  before  cited  statutes  of  New  York,  on  which  alone  an 
action  conld  be  maintained,  had  the  death  been  caused  within 
the  State  of  New  York,  are  exclusively  inter-territorial  in  their 
application,  and  no  action  upon  them  can  be  maintained  in  New 
York,  when  the  negligent  acts  charged  as  causing  the  death 
happened  out  of  the  State  of  New  York,  and  in  the  dominions 
of  a  foreign  state. 

No  question  is  made  in  this  case,  but  a  Court  may  presume 
the  common  law  of  a  foreign  state  relative  to  absolute  personial 
rights  to  be  the  same  as  in  New  York;  and  treating  the  invasion 
of  such  rights  as  a  transitory  cause  of  action,  the  Courts  of  New 
York  may  sustain  a  suit  for  redress ;  but  what  is  denied  is,  that 
when  the  right  of  action  only  arises  by  statute  in  New  York, 
that  statute  can  be  a  foundation  of  an  action,  when  the  acts  of 
negligence  for  which  tiie  statute  gives  the  action  did  not  occur 
in  the  State  of  New  York.  (Poison's  Law  of  Nations,  62  Eng. 
Law  Lib.,  N.  S.  P.,  28;  Phillimore  on  International  Law,  67  Law 
Lib.,  N.  S.  P.,  866;  Story  on  Conflict  of  Laws,  §§  7,  8,  18,  20, 
29,  31,  and  539,  640,  621;  Hoyt  v.  Thompson,  1  Seld.  Rep.,  320, 
340;  Scoviae  v.  GanfiM,  14  Johns.,  338;  Huniv.  The  Town  of 
PownciLt  9  Vermont,  411,  417;  Blanchard  v.  Rusadl,  15  Mass. 
Rep.,  14;  State  v.  Knight,  1  Taylor  Term  Rep.,  65;  Ms.  of  W. 
Cambridge  v.  Inks,  of  Lexington,  1  Pick.  Rep.,  506 ;  Pickering  v. 
Ftsk,  6  Vermont  Rep.,  102;  Oommonioeabfi  v.  Clary,  8  Mass. 
Rep.,  72;  1  Equity  Cases,  abridged,  288;  Ferrett  v.  Bartiett,  21 
Vermontj  184,  189 ;  Hohnoa  v.  Johnson,  1  Cowper  Rep.,  341 ; 
Indiana  v.  Johns.,  5  Ohio,  217;  The  Antelope,  10  Wheaton,  66, 
223 ;  Champion  v.  Janitzen,  16  Ohio,  91 ;  OoodseU  v.  /S.  Louis, 
16  Ohio,  178 ;  CampbeU,  Jtc,  v.  Sogers,  2  Handy's  Rep.  of  the 
Superior  Court  of  Cincinnati,  1855 ;  6  Law  Reporter,  329.) 

By  the  Court.  Woodruff,  J. — The  liability  of  tiie  defend- 
ants upon  tiie  facts  alleged  in  the  complaint  is  insisted  upon, 
upon  two  principal  grounds : 

First  That  the  statutes  of  New  York,  giving  an  action  where 
death  is  caused  by  tiie  wrongful  act»  neglect  or  defeiult  of  another, 
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are  of  universal  application,  and  give  in  this  state  a  remedy 
against  all  who  by  a  wrongful  act,  defeult  or  neglect  have  caused 
the  death  of  any  person,  wheresoever  the  cause  of  death  may 
have  happened;  and 

Second.  That  those  statutes  are  at  all  events  applicable  to 
every  case  of  death  so  caused  by  a  corporation  created  under 
our  own  statutes. 

L  The  question  before  us  will  be  rendered  more  simple,  if  we 
consider  the  soundness  of  this  second  proposition  before  noticiug 
the  first,  which  we  regard  as  the  main  branch  of  the  inquiry. 

In  April,  1849,  by  act  of  the  Legislature  of  the  State  of  New 
York,  William  H.  Aspinwall  and  twelve  others,  and  their  asso- 
ciates, successors  and  assigns  were  constituted  a  body  corporate 
by  the  name  of  "  The  Panama  Railroad  Company,"  for  the  pur- 
pose of  constructing  and  maintaining  a  railroad  with  one  or 
more  tracks  and  all  convenient  buildings,  fixtures,  machinery 
and  appurtenances  across  the  Isthmus  of  Panama  in  the  republic 
of  New  Granada,  under  the  grant  made  by  the  said  republic  to 
William  H.  Aspinwall,  John  L.  Stephens  and  Henry  Chauncey, 
and  of  purchasing  and  navigating  such  steam  or  sailing  vessels 
as  may  be  proper  and  convenient  to  be  used  in  connection  with 
the  said  road,  and  for  such  purposes,  all  the  necessary  and  inci- 
dental power  is  hereby  granted  to  said  corporation. 

The  charter  then  fixes  the  amount  of  the  capital  stock ;  pre- 
scribes the  number  of  directors  who  shall  manage  the  concerns 
of  the  company ;  provides  that  they  shall  be  elected  annually 
in  the  city  of  New  York,  and  makes  other  provisions  relative 
to  voting,  the  payment  of  subscriptions,  the  by-laws,  &c.,  for  the 
management  of  its  afikirs,  and  by  section  7,  enacts,  "  It  shall  be 
lawful  for  the  said  corporation  to  contract  with  the  said  William 
H.  Aspinwall,  John  L.  Stephens  and  Henry  Chaxmcey  for  the  pur- 
chase of  all  the  rights,  privileges  and  imnmnities  granted  to  them 
by  the  said  republic  of  New  Granada  and  for  the  purchase  of 
the  lands  granted  to  them'  by  the  said  republic,  and  to  receive 
a  conveyance  of  and  hold  the  same  in  like  manner  as  the  said 
William  H.  Aspinwall,  John  L.  Stephens  and  Henry  Chauncey, 
now  do  or  can  do,  and  to  lease  or  sell  and  convey  any  of  such 
lands  which  the  said  corporation  shall  not  deem  it  necessary  to 
retain,  and  to  build  and  construct  all  such  buildings,  piers, 
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docks,  basins  and  harbors  on  the  said  lands  as  the  said  corpora- 
tion may  deem  expedient,  in  like  manner  as  the  said  William 
H.  Aspinwall,  John  L.  Stephens  and  Henry  Chauncey  can  do 
nnder  the  said  grant" 

These  are  all  of  the  provisions  of  the  act  which  in  any  manner 
mention  anything  which  is  to  be  done  or  which  may  be  done 
by  the  defendants  upon  the  Isthmus  of  Panama ;  and  there  is 
not  a  word  in  the  act  which  defines  the  mode  or  manner  of  the 
defendants'  action  within  the  limits  of  New  Granada,  or  which 
prescribes  the  liabilities  or  responsibilities  imder  which  the  cor- 
poration shall  do  the  things  which  they  are  privileged  to  do 
under  the  grant  firom  that  republic. 

It  is  hereupon  insisted  that  as  the  defendants  exist  as  a  corpo- 
ration only  by  virtue  of  the  laws  of  this  state,  and  hold  their 
corporate  firanchise,  immunities  and  privileges  as  a  gift  conferred 
by  those  laws,  aU  their  acts  are  done  and  all  their  business  is 
transacted  in  subordination  to  all  laws  of  this  state.  That  in 
judgment  of  law  all  their  acts  are  done  within  the  limits  of  this 
state,  because,  in  a  legal  sense,  they  have  no  existence  and  no 
power  to  act  out  of  the  jurisdiction  of  the  power  that  created 
diem;  that,  in  a  legal  sense,  they  cannot  leave  this  state,  and 
therefore  for  every  act,  default  or  neglect  they  are  responsible  to 
all  the  consequences  which  the  laws  of  this  state  impose.  These 
suggestions,  however  specious  or  plausible,  seem  to  us  unsound 
in  reason  and  untrue  in  fact. 

First.  These  defendants  do  and  may,  by  the  express  permis- 
sion  contained  in  the  charter,  act  out  of  the  limits  of  this  state, 
and  within  the  country  of  another  independent  government 
The  whole  purpose  and  design  of  their  incorporation  was  to 
enable  them  in  their  corporate  capacity  to  do  so.  To  construct 
and  maintain  a  railroad  on  the  Isthmus  of  Panama,  is  by  no 
l^al  fiction  to  do  an  act  within  the  limits  of  New  York.  It  is 
qnite  true  that  the  State  of  New  York  cannot  confer  power  on 
flie  defendants  to  do  this  in  a  foreign*  country,  without  the  con- 
sent of  the  government  of  that  country,  but  it  is  not  for  New 
York  nor  her  legal  tribunals  to  say  that  either  in  theory  or  in 
fict,  the  defendants  have  not  power  to  act  in  that  country  when 
the  Legislature  have  unqualifiedly  consented  that  they  may  do 
80.    As  between  the  two  countries  the  act  of  the  Legislature  of 
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this  State  is  permissive  only,  but  when  the  defendants  have 
removed  all  obstacles,  or  received  the  sanction  of  New  Granada, 
their  power  is  full  and  complete,  and  thej  exist  as  a  corporation, 
and  act  in  the  construction  and  maintenance  of  their  railroad,  in 
every  sense,  in  that  country,  as  truly  as  an  individual  citizen  of 
New  York  would  do.  Whether  in  New  Granada  they  have 
actually  received  corporate  powers  or  enjoy  corporate  immunities 
is  not  at  all  material  to  tlie  present  question:  Non  constat  but 
there  they  act  as  an  association  merely,  under  the  fullest  weight 
of  joint  liability  as  individuals ;  but  tiiat,  if  it  were  so,  would  not 
affect  their  present  position  in  the  courts  of  this  state.  In  those 
tribunals  they  stand  clothed  with  all  necessary  power,  to  go,  by 
any  of  the  instrumentalities  by  which  they  can  act  anywhere,  and 
build  and  maintain  their  road  in  the  republic  of  New  Granada; 
and  in  that  they  can  no  more  be  said  to  be  acting  in  this  state, 
than  could  one  of  our  citizens  who,  residing  here,  should  by  his 
agents  do  the  same  thing  in  New  Granada. 

In  the  maintenance  of  their  railroad  there,  or  in  other  words, 
in  acting  there,  they  do  not  put  off  the  law  of  New  York,  but  exe- 
cute the  law  itself;  they  do  just  what  New  York  law  in  express 
terms  authorizes  them  to  do.  In  a  word,  when  this  state  has 
authorized  the  defendants  to  exercise  their  corporate  functions  in 
a  foreign  country,  it  is  not  for  her  courts,  upon  any  refined 
theory  respecting  the  nature  of  corporate  existence,  to  say  that 
their  acts  are  nevertheless  done  within  our  state  limits. 

Second.  The  act  of  incorporation  itself  assumes  that  the 
Republic  of  New  Granada  have  granted  the  necessary  privilege, 
which  privilege  the  defendants  were  to  acquire ;  and  the  allega- 
tions in  the  complaint  show  that  they  are  exercising  the  privilege 
which  the  charter  intended  they  should  acquire.  We  know  of 
no  principle  or  theory  which  forbids  that  our  Legislature  should 
confer  upon  an  association  of  individuals  purposing  to  carry  on 
business  in  a  foreign  country,  the  privileges  and  immunities  of  a 
corporation  in  our  own  tribunals ;  and  if  this  be  done,  it  does  not 
affect  the  nature  of  the  acts  done  in  such  foreign  country.  It 
may  affect  the  individual  responsibility  of  the  members  of  the 
association  when  proceeded  against  in  our  courts;  but  it  does  not 
make  the  whole  responsible  for  ah  act  for  which, neither  would 
be  liable  if  no  such  corporate  privilege  were  conferred.    The 
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business  so  author!:^  to  be  done  is  in  every  sense  done  in  such 
foreign  country,  and  done  there  by  the  sanction  of  our  law. 
Whateyer,  therefore,  may  be  said  of  the  incapacity  of  our  corpo- 
rations to  remove  fix>m  the  state,  they  may  do  what  their  charter 
aathorizes  them  to  do,  where  the  charter  authorizes  them  to  do 
it.  And  to  say  that  they  must  be  deemed  to  do  it  here  is  to  con* 
tradict  the  law  itseL^  and  so  by  theoretical  construction  to  hold 
in  the  present  case  that  the  defendants  are  carriers  of  passengeis 
by  railroad  in  this  state,  when  by  the  laws  of  this  state  they  have 
no  power  to  construct  a  railroad  or  carry  passengers  here  at  alL 
If  there  was  any  original  principle  or  tiiieory,  having  the  force 
of  law  in  this  state,  apon  which  our  corporations  can  be  said 
to  be  incapable  of  acting  without  this  state,  then  the  charter  of 
these  defendants  has,  as  to  them,  repealed  it 

Third.  But  there  is  no  such  principle  in  the  sense  in  which 
the  argument  is  used.  Whatever  the  charter  of  our  corporations 
authorizes  them  to  do,  they  may  do  in  theory  and  in  £sict,  wh^re- 
ever  they  please,  unless  such  charter  by  its  terms  or  by  implica- 
tion confines*  their  operations  within  our  limits.  Much  more 
may  they  do  so  when  such  authority  is  expressly  given.  Whether 
odier  countries  will  permit  them  to  carry  on  their  business  within 
their  limits  is  a  question  to  be  settled  with  the  foreign  govern- 
ment, and  the  legality  of  their  acts  done  in  such  foreign  coun- 
tries, so  long  as  they  are  not  in  contravention  of  their  charter, 
are  to  be  judged  by  the  foreign  law. 

Fourth.  It  is  true,  as  argued  by  the  plainti£^  that  the  defendants 
hold  their  charter  in  subordination  to  our  laws.  But  the  charter 
itself  is  the  foundation  and  .capital  law  under  which  they  act 

It  is  also  true  that  our  laws  relating  in  terms  to  corporations 
apply  to  and  affect  them  in  all  their  provisions. 

So  our  general  statutes  apply  to  them  and  to  their  acts;  but 
not  otherwise  than  they  do  to  natural  persons.  And  to  assume 
because  the  defendants  hold  their  corporate  franchises  in  subor- 
dination to  our  laws,  that  therefore  they  are  liable  for  an  act 
done  in  a  foreign  country,  for  which  by  the  general  rules  of  law 
they  are  not  liable,  is  to  beg  the  main  question.  The  statute 
nnder  consideration,  in  our  judgment,  most  clearly  applies  alike 
to  all  our  citizens.  The  granting  of  corporate  privileges  confers 
npon  the  grantee  no  responsibilities  except  those  specified  in  the 
11 
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charter  and  such  as  are  peculiar  to  corporations.  All  their  other 
rights  and  liabilities,  depending  on  the  common  law  or  the  gene- 
ral statutes  of  the  state,  are  enjoyed  or  shared  in  common  with 
natural  persons. 

We  have,  therefore,  no  hesitation  in  concluding  that  if  the 
present  action  could  not  be  sustained  under  our  statute  against  a 
natural  person,  it  cannot  be  sustained  against  the  present  defend- 
ants. Their  being  a  corporation  created  by  our  laws  does  not 
affect  the  question,  and  we  pass  therefore  to  the  niore  general 
and  main  inquiry  above  first  mentioned. 

n.  Whether  the  statutes  of  this  state  passed  in  1847  and  1849 
giving  an  action  to  the  personal  representative  of  a  deceased, 
whose  death  is  caused  by  the  wrongful  act,  neglect  or  defeult  of 
another,  apply  to  a  case  in  which  the  act  causing  such  death 
occurred  in  a  foreign  country? 

The  question  is  thus  confined  to  the  force  and  operation  of 
our  statutes;  the  complaint  in  the  action  is  framed  upon  the 
very  terms  and  provisions  of  the  statutes. 

First  The  plaintiff  neither  in  his  complaint  nor  in  the  argu- 
ment of  his  appeal  proceeds  upon  any  idea  that  at  the  common 
law  or  upon  any  principles  of  universal  justice  or  equity,  any 
such  action  as  the  present  could,  if  there  were  no  such  statute, 
be  sustained  in  the  courts  of  this  state.  For  an  injury  causing 
death  no  action  would  lie  in  favor  of  the  representatives  of  the 
deceased.  To  what  extent  compensation  may  be  compelled  by 
one  to  whom  the  deceased  owed  service,  or  who  by  reason  of 
the  injury  and  consequent  death  was  put  to  expenses,  it  is  not 
necessary  to  consider.  Cases  involving  that  question  do  not 
conflict  with  the  rule  that  no  cause  of  action  was  transmitted  by 
the  deceased  to  his  representatives,  for  any  personal  injury. 
And  no  action  would  lie  in  favor  of  the  next  of  kin ;  for  this 
proposition,  in  its  principle  decided  in  England  more  than  two 
hundred  and  fifty  years  ago  { Yelv.,  89  ),  and  recognized  as  law 
fix)m  that  time  onward  in  that  country,  and  uniformly  so  held  in 
this  country,  even  if  it  were  not  conceded  on  the  hearing,  we 
should  not  deem  it  necessary  to  collect  the  authorities. 

Second.  It  is  also  conceded  that  "the  laws  of  a  state  or 
country  have  no  force  propria  vigore,  in  another  state  or  country." 
It  seems  to  us  that  this,  in  substance,  puts  an  end  to  discussion. 
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For  if  upon  the  general  principles  of  law  the  killing  of  a  human 
being  by  a  wrongful  act  or  negligence,  gives  to  his  representa- 
tives no  cause  of  action,  and  if  the  statutes  of  New  York  have 
no  operation  in  New  Granada,  and  there  is  no  evidence  that 
such  a  killing  there  gives  a  right  of  action,  it  would  seem  a 
necessary  consequence  that  this  Court  cannot  say  that  any  such 
cause  of  action  exists.  These  statutes  are  in  contravention  of 
the  long  settled  principles  of  the  law  as  recognized  in  this  state. 
They  are  not  declaratory  but  are  special  in  their  nature.  They 
are  not  founded  in  any  general  maxims  of  jurisprudence  of  pre- 
sumed universal  application.  And  there  is,  therefore,  no  pre- 
smnption  that  the  law  of  New  Granada  is  the  same. 

It  will  hardly  be  denied  that  the  consequences  of  any  act  done 
upon  the  soil  of  New  Granada  depend  upon  the  laws  of  that 
republic.  Contracts  made  and  to  be  performed  there  are  gov- 
erned by  those  laws.  An  act  done  there  which  is  la¥rful  there, 
cannot  be  held  illegal  anywhere.  Acts  done  or  neglects  occur- 
ring there,  if  they  are  justified  by  the  law  of  that  state,  are  justi- 
fied everywhere,  and  if  these  defendants  are  not  liable  there, 
they  are  not  liable  here,  for  as  said  in  OampbeUj  adm\  v.  Bogers 
(19  Law  Rep.,  N.  S.,  329),  "if  there  is  no  right  to  recover  for 
an  alleged  injury  in  the  state  where  it  is  said  to  have  been  com- 
mitted, there  can  be  none  in  any  other  state."  And,  on  the  other 
hand,  if  the  state  in  which  the  alleged  injury  is  committed  has 
declared  the  consequences  and  defined  the  liability  therefor,  that 
law  must  govern.  Let  it  be  supposed  that  New  Granada  has  by 
law,  or  in  the  grant  under  which  the  defendants  act,  prescribed 
the  cases  in  which  the  defendants  should  be  liable  for  a  death 
caused  by  the  negligence  of  their  servants,  and  the  extent  of 
that  liability  It  would  not,  we  think,  be  gravely  insisted  that 
they  use  their  railroad  under  any  other  or  greater  responsibility 
than  is  so  prescribed. 

It  is  suggested  that  the  proposition  that  the  laws  of  New 
York  have  no  force  in  a  foreign  state,  only  means  that  they  can- 
not demand  enforcement  there,  by  the  foreign  Courts.  This 
comes  far  short  of  its  full  meaning.  The  laws  of  New  York 
cannot  impart  a  legal  character  to  acts  done  in  a  foreign  state, 
or  define  their  legal  effect  Nor  can  they  annex  to  them  a 
lesponsibility  which  does  not  attach  to  them  in  that  state. 
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While,  on  the  other  hand,  if  it  were  shown  that  a  right  of  action 
for  acts  done  there,  existed  in  such  foreign  state,  by  laws  of  that 
state  not  in  conflict  with  our  own,  it  is  &r  from  clear  that  such 
right  of  action  would  not  be  recognized  and  enforced  in  this 
state. 

But  it  is  further  sought  to  maintain  this  action  on  the  ground 
that  it  is  founded  on  a  contract  to  carry  the  deceased  safely, 
and  is  brought  to  recover  damages  for  th^  breach  of  that 
contract. 

To  this  the  same  answers  seem  to  us  equally  conclusive.  The 
argument,  in  order  to  have  any  force,  should  show  that  for  such 
a  breach  of  contract  the  personal  representatives  could,  without 
the  aid  of  the  statute,  maintain  an  action,  whereas  no  such  action 
could  be  maintained  after  the  death  of  the  party,  whether  the 
alleged  breach  of  contract  caused  the  death  or  not  The  maxim 
^^ actio  perscmcdis  moritur  cum  persona"  is  conclusive  in  this  aspect 
of  the  case  as  well  as  when  iJie  action  is  in  form  ex  ddicto. 

We  cannot  resist  the  conclusion  that  our  statute  is  to  be 
regarded,  as  giving  a  new  action,  and  as  creating  a  new  cause 
of  action,  and  not  as  continuing  in  favor  of  the  representative  a 
cause  of  action  already  existing.  It  is  not  damages  sustained 
by  the  deceased  which  are  to  be  recovered,  but  a  "  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  the  deceased." 

And  under  tiiis  statute  it  is  quite  immaterial  whether  the 
wrongful  act  or  defeult  causing  the  death  involved  also  a  breach 
of  contract  or  not.  To  say  that  a  carrier  of  passengers,  who  had 
agreed  to  carry  safely  in  New  Granada,  is  liable  in  this  state  and 
under  our  statute,  but  that  one  whose  act  or  negligence  is  not  con- 
nected with  any  contract  is  not  so  liable,  would' be  making  a  dis- 
tinction wholly  Tmwarranted  by  the  terms  or  just  construction  of 
the  statute.  The  statute  gives  the  action  whenever  death  is 
caused  by  the  wrongful  act,  neglect  or  default  of  another,  and 
whether  the  cause  of  death  involved  also  a  breach  of  contract  or 
not>  can  make  no  diflFerence  in  determining  whether  it  applies  to 
cases  in  which  the  death  was  caused  in  a  foreign  country. 

We  have  been  referred  to  the  case  of  Doedt^  adm\  v.  WisioaU 
et  at,  cxV5.,  decided  in  September  last  ( 15  How.  Pr.  R.,  128), 
in  which  it  was  held  by  a  divided  court  that  the  cause  of  action, 
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under  the  statute  in  question,  could  be  prosecuted  against  the 
representatives  of  the  wrong  doer,  if  he  was  a  common  carrier 
of  passengers,  by  treating  the  cause  of  action  as  arising  on  con- 
tract and  the  tort  as  waived.  It  is  unnecessary  to  say  anything 
more  of  that  decision,  whether  we  deem  it  correct  or  no^  than 
has  in  substance  been  already  said  The  question  whether  our 
statute  can  apply  at  all  when  the  death  was  caused  in  New 
Granada  is  not  affected  by  it.  But  it  seems  to  us  that  some  of 
the  observations  of  the  court  not  only  sustain  our  views  but  in 
some  d^ree  conflict  with  the  decision  itself.  Mr.  Justice  Gould 
says,  "The  action  itself  never  did  and  never  could  belong  to  the 
party  killed..  It  is  a  statute  right  of  property,  for  wWch  the 
statute  gives  an  action."  If,  then,  the  statute  does  not  operate 
within  the  limits  of  New  Granada,  acts  occurring  there  are  not 
actionable  anywhere  by  virtue  oC  the  statute. 

The  statute  was  designed  to  regulate  and  control  the  conduct 
of  all  persons  and  corporations  within  our  own  limits,  and  pro- 
tect  all  upon  our  soil,  and  does  not  assume  the  protection  of  the 
rights  of  person  over  the  whole  world.  Such  a  law  no  more 
operates  to  create  a  liability  for  acts  done  abroad  than  our  laws 
for  the  protection  of  the  Sabbath  would  affect  the  contracts  or 
other  acts  of  this  corporation  made  or  done  in  New  Granada. 

One  consequence  of  sustaining  the  present  claim,  seems  to  us 
inevitable.  If  such  actions  can  be  brought  in  this  state  for  the 
injury  resulting  from  death  caused  by  a  wrongful  act,  wherever 
it  is  caused,  then  our  courts  are  open  to  the  prosecution  of  such 
actions  in  &vor  of  all,  wherever  may  be  the  residence  of  the 
parties.  For  if  it  be  not  true,  that  the  liability  of  one  who 
causes  death  by  his  act  or  negligence,  depends  solely  upon  the 
law  of  the  place  where  such  death  was  caused,  then  residents  of 
Louisiana^  Mississippi  and  every  other  state  in  the  Union,  nay 
residents  of  any  country  in  the  world,  may  have  such  action  here 
although  at  home,  the  place  of  the  occurrence,  no  liability  what- 
ever therefor  existed.  Our  statute  makes  no  distinction  between 
residents  and  non-residents,  and  the  only  necessary  condition 
will  be  that  the  defendant  is  found  within  our  jurisdiction.  We 
cannot  think  that  such  a  construction  of  the  statute  is  sound  in 
principle,  nor  that  our  Legislature  intended  to  create  causes  of 
action  for  the  people  of  other  countries  out  of  acts  done  abioad| 
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or  impose  liabilities  for  acts  done  in  other  parts  of  the  world 
where  the  governments  of  such  countries  have  not  thought 
proper  to  do  so. 

We  have  thus  noticed  the  especial  grounds  urged  upon  our 
attention,^ in  support' of  the  appeal  by  which  the  force  of  the 
opinion  of  Mr.  Justice  Bosworth,  at  Special  Term,  is  sought  to 
be  avoided,  and  we  add,  that  we  concur  fully  in  the  views  there 
expressed  by  him. 

The  judgment  should  be  affirmed. 

Judgment  affirmed  with  costs.* 


The  New  York  Exchange  Company  v.  David  E.  De  Wolf, 

L  Where  a  negotiable  promissory  note  is  made  and  delivered  to  the  payee 
upon  such  fraudulent  representations,  that  it  is  not  valid  in  his  hands,  and  a 
collection  of  it  by  his  indorsee  would  operate  as  a  fraud  upon  the  maker; 
and  such  payee  indorses  and  delivers  that  and  other  notes  to  his  landlord 
(being  at  the  time  indebted  to  him  for  rent,  past  due),  upon  an  agreement, 
that  the  same  are  "  to  be  credited  to  the  account  of  the  indorser,  against 
the  bills  of  the  indorsee,  for  rent,"  and  some  of  such  notes  do  not  mature 
until  after  another  quarter's  rent  will  fall  due;  the  indorsee  does  not  thereby 
become  a  holder  for  value,  in  such  sense  tliat  the  note  in  his  hands  cannot 
be  impeached  by  proof  of  the  facts  which  would  defeat  a  recovery,  in  a 
suit  upon  it  by  the  payee. 

2.  The  true  construction  of  such  an  agreement  is,  that  the  sums  which  the 
indorsee  may  realize  from  such  notes,  shall  be  credited  to  the  indorser,  and 
that  he  shall  remain  liable  for  any  deficiency :  The  indorsee  did  not,  thereby, 
abandon  his  daim  against  the  indorser  for  the  rent 

3.  To  make  such  an  indorsee  a  holder  for  value,  in  such  sense  that  the  fact 
that  the  note  was  obtained  by  the  payee  from  the  maker  by  fraud  cannot 
be  made  available  by  the  maker  as  a  defence  to  an  action  against  him,  the 
indorser  and  indorsee  must  have  intended,  and  in  effect  agreed  that  the 


*  The  able  opinion  of  Mr.  Justice  Bacon,  in  Oreen  v.  The  Hudson  River  Rail- 
road Cb.,  28  Barb.,  1,  and  the  authorities  cited,  bear  upon  some  of  the  ques- 
tions discussed  in  the  foregoing  case. 
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transfer  and  acceptance  of  the  notes  so  iadorsed  should  eztingoiah  tAe  pre- 
existing debtw 

(  Before  Hoffman,  Slosson  and  Pierrepont,  J.  J.) 
Heard,  April  12;  decided,  April  24,  185a 

This  action  comes  before  the  Court,  on  an  appeal  by  the 
defendant  from  a  judgment  entered  on  the  report  of  a  referee. 
It  is  brought  upon  a  note  which,  with  the  indorsements  thereon, 
reads  thus,  viz.: 
"$500.  New  Yobk,  Nov.  8, 1855. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of  the 
Atlas  Mutual  Insurance  Company  five  hundred  dollars,  value 
received. 

(Indorsed),  "D.  R.  De  Wolf, 

"N.  H.  Osgood,  PresV 

The  complaint  states  the  making  of  the  note  by  the  defendant ; 
the  indorsement  and  delivery  of  it  by  the  payees  to  the  plaintiffs; 
that  it  has  become  due  and  is  unpaid,  and  prays  judgment  for 
its  amount,  with  interest,  and  costs  of  the  action. 

The  answer,  by  way  of  defence,  alleged  a  series  of  £kcts  which, 
as  the  defendant  claimed,  established  that  the  note  was  made  and 
left  with  the  Atlas  Mutual  Insurance  Company,  in  such  manner, 
upon  such  conditions,  under  such  circumstances,  and  by  reason 
of  such  faiae  and  fraudulent  allegations  as  to  the  solvency  of  the 
Company ;  that  it  was  not  a  valid  note  in  the  hands  of  the  Com- 
pany;  and  that  it  was  transferred  by  the  latter  to  theplaintiffi  as 
collateral  security  for  a  pre-existing  debt 

On  the  trial  before  the  referee,  on  the  14th  of  November,  1857, 
the  plaintifib  produced  the  note  in  question,  and  the  signature  of 
the  defendant  was  admitted. 

The  plainti£&  then  produced,  as  a  witness  on  their  part^ 
Simeon  Baldwin,  who  being  duly  sworn,  testified  that  he  then 
was,  and  for  the  last  four  years  had  been,  the  president  of  the 
New  York  Exchange  Company;  that  the  said  company  onoe 
held  the  note  in  suit ;  that  he  gave  a  receipt  for  it  at  tiie  time  it 
was  taken,  stating  how  it  was  received;  that  receipt  reads  as 
follows : 

"New  York,  1st  March,  1866. 

Received  from  the  Atlas  Mutual  Insurance  Company,  three 
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notes;  amoonting  to  twelve  hundred  and  fifty  dollars,  as  per 
memorandum  below,  the  same  to  be  credited  to  the  account  of 
the  Atlas  Mutual  Insurance  Company,  against  the  bills  of  this 
company,  for  rent 

"New  York  Exchange  Co., 

S.  Baldwin,  PresiderUJ^ 
"Eich  &  Ejiowlton,  $250,  Jan.  15,  6  mos. 
"  D.  R  De  Wol^        500,  Nov.  8,  6  mos. 
"  Geo.  Logan,  600,  Nov.  8,  9  mos. 

"  The  note  in  suit  is  one  of  the  notes  mentioned  in  this  receipt ; 
these  notes  were  credited  accordingly  to  the  Atlas  Mutual  Insu- 
rance Company,  as  mentioned  in  the  receipt ;  they  were  credited, 
I  think,  in  a  few  days,  on  the  books  of  the  company ;  about  that 
time,  within  ten  days,  I  should  think,  and  long  before  the  notes 
came  to  maturity ;  if  it  had  been  a  cash  payment  we  should  have 
credited  it  immediately,  but  being  a  note,  it  was  not  necessary  to 
enter  it  immediately;  the  notes  were  received  just  as  it  is 
expressed  in  the  receipt"  The  Atlas  Mutual  Insurance  Com- 
pany were  then  occupying  an  office,  which  they  rented  of  the 
New  York  Exchange  Company,  at  $4,500  per  annum. 

Being  cross-examined,  the  witness  further  testified  as  follows : 
"  The  rent  was  due  at  the  time  we  took  the  notes,  and  past  due, 
exceeding  the  amount,  or  about  the  amount  of  the  three  notes ; 
it  would  not  vary  $100  either  way. 

"  I  don't  know  whether  there  was  any  resolution  of  the  direc- 
tors of  the  Atlas  Mutual  Insurance  Company  authorizing  the 
transfer  of  these  notes ;  I  had  always  received  the  rent  from  one 
of  the  officers  of  the  institution,  and  supposed  they  had  autho- 
rity, but  I  had  usually  received  it  in  cash  .  .  .  and  one  quarter's 
rent  was  due  the  first  of  February  previous ;  I  sent  to  the  com- 
pany for  the  rent,  and  about  a  week  previous  to  the  transfer  of 
these  notes  I  had  an  interview  in  reference  to  the  collection  of 
the  rent"  Being  asked  how  long  before  taking  these  notes  did 
they  propose  your  taking  them,  he  answers,  "it  was  within  five 
minutes.  Mr.  Osgood,  the  president  of  the  Atlas  Mutual  Insu- 
rance Company,  called  upon  me,  and  upon  his  proposing  it,  1 
immediately  took  them. 

On  being  re-examined  by  plaintiffi'  counsel,    the  witness 
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further. testified:  "At  the  interview  I  have  mentioned,  about  a 
week  prior  to  tht  time  I  took  the  notes,  I  told  them  if  they  had 
good  notes  I  woxdd  take  them,  if  it  was  inoonvenient  to  pay  the 
money ;  the  president  or  vice-president  said  they  would  prefer 
to  pay  the  money,  and  hoped  to  be  able  to  do  so  in  a  day  or  two; 
I  left  them  with  the  impression  that  they  would  attend  to  it ; 
after  a  few  days  the  president  came  and  said  they  had  been  dis- 
appointed in  the  money,  and  offered  these  notes,  and  wanted  it 
fsetUed." 

The  plaintiffe  then  rested  and  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  it  did  not  appear  that  the  board  of 
directors  of  the  Atlas  Mutual  Insurance  Company  had  authorized 
the  transfer  of  the  notes.  The  referee  denied  the  motion,  and 
the  defendant's  counsel  then  and  there  excepted. 

The  defendant's  counsel  then  called  as  a  witness  '*  €korge  H. 
Tracy,  who  being  duly  sworn,  testified :  I  was  secretary  of  the 
Atlas  Mutual  Insurance  Company  np  to  the  12th  of  February, 
1856;  after  that  I  was  vice-president,  about  the  1st  of  Mardi, 
1856;  I  was  2d  vice-president;  I  knew  of  these  notes  being 
transferred;  I  don't  know  that  I  was  present  during  the  conver- 
sation between  Mr.  Baldwin  and  the  president  of  the  Atlas 
Mutual  Insurance  Company ;  I  don't  know  that  I  was  present 
at  any  interview  with  Mr.  Baldwin,  president  or  any  officer 
of  the  company ;  I  had  charge  of  the  notes  of  our  company, 
and  handed  the  notes  to  the  president,  for  the  purpose,  as  I 
understood,  of  settling  the  rent;  I  knew  nothing  further  of  the 
transaction  until  the  receipt  was  returned  to  me." 

The  counsel  for  tiie  defendant  then  proceeded  to  offer  testi- 
mony to  prove  the  several  matters  of  defence  set  up  in  defend- 
ants' answer ;  but  the  counsel  for  the  plaintiff  objected  to  the 
giving  or  receiving  of  such  testimony  on  the  alleged  gfound, 
and  claiming  that  the  testimony  showed,  that  the  plaintifis  were 
bona  fide  holders  of  the  note  for  value,  and  that  therefore  any 
existing^  defence  which  tiie  defendant  might  have  against  the 
said  note  conld  not  be  setup  or  maintained  as  against  the 
plaintifts. 

The  defendant's  counsel  claimed  that  the  defendant  was  entitied 
to  prove  on  the  trial  the  said  matters  of  defence,  that, 

^^  First  The  testimony  did  not  show  that  plaintiflfe  were  bona 
12 
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fide  holders  of  said  note  for  value,  in  such  sense  as  to  entitle 
them  to  shut  out  the  defence  of  the  defendant  thereto. 

^^Second.  That  it  appeared  from  the  testimony  that  said  note 
was  taken  by  the  plaintiflS  merely  on  account  of  an  antecedent 
indebtedness  of  the  Atlas  Mutual  Insurance  Company  to  the 
plaintiffs,  and  without  parting  with  anything  of  value,  or 
relinquishing  any  security  upon  the  feith  of  the  note  so  taken, 
and  that  it  did  not  appear  that  there  was  any  agreement  that 
said  notes  should  be  taken  in  absolute  payment  of  said  indebted- 
ness. 

"  Third.  That  if  there  was  any  valid  transfer  of  said  notes  to 
the  plaintiflfe,  it  was  a  transfer  by  assignment,  or  mere  delivery, 
and.  not  by  indorsement,  according  to  the  law  merchant,  and 
that  therefore  proof  of  the  defendant's  defence  was  admissible." 

"And  the  defendant's  counsel  ftirther  offered  to  prove  each  of 
the  several  matters  of  defence  set  up  in  the  defendant's  answer, 
but  the  plaintiffij'  counsel  objected  to  the  giving  and  receiving  of 
all  or  any  part  of  such  testimony,  on  the  grounds  aforesaid;  and 
the  referee  sustained  the  objection,  and  refused  to  allow  such 
testimony,  or  any  part  thereof,  to  be  given  on  the  part  of  the 
defendant;  to  which  ruling  and  decisions  of  the  referee  the 
defendant's  counsel  then  and  there  duly  excepted."  The  forego- 
ing is  all  the  testimony  that  was  given. 

The  referee  in  his  report  found,  aa  matters  of  fact,  "  that  the 
Atlas  Mutual  Insurance  Company  occupied  certain  oflSces  in  the 
Merchants'  Exchange,  in  the  city  of  New  York,  during  the  years 
1855  and  1856,  as  tenants  of  the  plaintiffs,  at  the  yearly  rent  of 
four  thousand  five  hundred  dollars,  payable  quarterly,  on  the 
usual  quarter  days,  to  wit,  on  the  first  day  of  August,  Novem- 
ber, February  and  May ;  and  became  and  were  on  the  first  day 
of  February,  1856,  indebted  to  the  plaintifife  for  one  quarter's 
rentj  to  wit,  for  the  sum  of  $1,125 ;  that  being  so  indebted,  the 
said  Atlas  Mutual  Insurance  Company,  on  the  first  day  of  March, 
1866,  transferred  to  the  plaintiflS  three  certain  promissory  notes, 
including  the  promissory  note  mentioned  in  the  complaint,  upon 
the  terms  mentioned  in  a  certain  receipt,  thereupon  given  by  the 
plaintiffe  therefor,  as  follows:  "New  York,  March  Ist,  1856; 
received  from  the  Atlas  Mutual  Insurance  Company  three  notes, 
amounting  to  twelve  hundred  and  fifty  dollars,  as  per  memoran- 
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dum  below,  the  same  to  be  credited  to  the  account  of  the  Atlas 
Matoal  Insurance  Company,  against  the  bills  of  this  Company 
for  rent 

"New  York  Exchange  Co., 

S.  Baldwin,  PrmdenL 
"Rich  &  Knowlton,  $250,  Jan.  15,  6  mos. 
"D.  R  De  Wolf,         500,  Nov.  8,  6  mos. 
"George  Logan,  500,  Nov.  8,  9  mos." 

That  the  plaintiff  received  the  said  notes  without  notice  of 
any  of  the  matters  stated  by  way  of  defence  in  the  answer  of  the 
d^ndant;  and  said  note,  when  so  transferred,  was  only  indorsed 
by  the  name  of  N.  H.  Osgood,  Prest  (or  president),  he  being 
the  President  of  said  Atlas  Mutual  Insurance  Company,  and 
authorized  to  make  such  transfer  and  indorsement  on  its  behal£ 

That  no  resolution  of  the  directors  of  said  Atlas  Mutual  Insu- 
rance Company,  authorizing  such  transfer  and  indorsement  by 
its  President,  was  shown;  but  it  appeared  that  on  the  application 
to  die  financial  officers  of  that  Company  by  the  plaintiffe,  for 
Ae  payment  of  such  rent,  it  was  proposed  to  take  good  notes 
belonging  to  that  Company  in  payment  therefor;  and  that  in 
consequence  of  such  proposition,  said  three  notes  were  tendered 
by  the  President  of  the  Atlas  Mutual  Insurance  Company  to 
the  plaintiff,  and  accepted  upon  the  terms  mentioned  in  said 
receipt" 

The  referee  found,  as  matters  of  law : 

"That  the  plainti^  are  holders  and  owners  of  said  promissory 
note  of  the  defendant,  by  indorsement  from  said  Atlas  Mutual 
Insurance  Company. 

"  That  they  received  the  same  from  the  Atlas  Mutual  Insurance 
Company  in  part  payment  for  $1,125  rent,  due  the  plaintiflfe  on 
tbe  first  day  of  February,  1856. 

"That  the  parties,  by  force  of  such  arrangement,  changed  the 
nature  of  the  debt ;  and  the  plaintiffs  also  gave  time  to  the  said 
Atlas  Mutual  Insurance  Company  (for  the  amount  of  said  notes 
until  maturity),  and  thereby  gave  a  valuable  consideration 
therefor,  and  became  and  were  holders  thereof  before  maturity 
for  value  and  without  notice  of  any  defence  existing  against  the 
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same.  That  the  plaintiife  are  entitled  to  recover  the  amount  of 
said  note,  with  twenty-one  dollars  and  eight  cents  interest 
thereon  since  maturing  to  the  date  of  this  report,  for  which  said 
principal  sum  and  interest  together  amounting  to  five  hundred 
and  twenty-one  dollars  and  eight  cents,  besides  costs,  judgment 
ought  to  be  entered  for  the  plaintiffi. 

"  All  of  which  is  respectfully  submitted 

"H.  W.  EoBiNSON,  Iteferee. 

"December  18th,  1857." 

"  To  which  report  of  the  referee  the  said  defendant  excepted, 
on  the  ground  that  said  report  and  finding  of  the  referee  as  to 
matters  of  &ct  is  against  the  weight  of  evidence ;  and  also  that 
said  referee  erred  in  his  conclusions  of  law  upon  the  fiicts  shown 
by  the  evidence. 

"  And  also  that  he  erred  in  his  conclusion  that  the  plaintiffi 
are  holders  and  owners  of  said  promissory  note  of  the  defendant, 
by  indorsement  from  the  Atlas  Mutual  Insurance  Company; 
and  aJso  in  his  \x>nclusion  that  the  plaintiff  received  said  note 
in  part  payment  of  rent  due  the  plaintiff  so  far  as  by  the  term 
payment  he  means  or  intends  absolute  payment 

"  And  also  in  his  conclusion  that  the  parties,  by  force  of  the 
taking  of  said  notes,  changed  the  nature  of  the  debt;  and  also 
in  his  conclusion  that  by  reason  of  their  thereby  giving  time  to 
the  Atlas  Mutual  Insurance  Company  for  the  amount,  until  the 
maturity  of  said  notes,  the  plaintiflfe  gave  a  valuable  considera- 
tion therefor,  and  became  and  were  holders  thereof  before  matu- 
rity for  value,  in  such  sense  or  manner  as  to  preclude  any 
existing  defence  of  the  defendant 

"  And  also  in  his  conclusion  that  the  plaintiffi  are  entitled  to 
recover  the  amoimt  of  said  note,  with  the  interest,  as  mentioned 
in  said  report" 

Judgment  having  been  entered  on  the  report,  the  defendant 
appealed  from  it  to  the  General  Term. 

K  &  Young^  for  defendant  (the  appellant). 

L  The  referee  erred  in  excluding  the  testimony  to  prove  the 
several  matters  of  defence  set  up  in  the  defendant's  answer,  for 
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1.  The  testimony  did  not  show  that  the  plaintiff  were  bona 
fide  holders  of  said  note  for  value,  so  as  to  ^entitle  them  to  shut 
out  the  defence  of  the  defendant  thereto. 

2.  That  it  appeared  from  the  testimony  that  said  note  was 
taken  by  the  plaintiffe  merely  on  account  of  an  antecedent  indebt- 
edness of  the  Atlas  Mutual  Insurance  Company  to  the  plaintifib, 
and  without  parting  with  anything  of  value,  or  relinquishing 
any  security  upon  the  feith  of  the  note  so  taken ;  and  it  did  not 
appear  that  there  was  any  agreement  that  said  note  should  be 
taken  in  absolute  payment  of  said  indebtedness.  It  was  conse- 
quently taken  subject  to  the  defence  of  the  defendant  existing 
at  the  time.  {Bat/  v.  Coddington^  20  J.  R.,  646;  Edwards  on 
BiUs,  192;  Stalker  v.  McDonald,  6. Hill,  93,  97,  98,  &c.;  Noel  v. 
Mttrraij,  3  Kern.,  167,  169;  Vail  v.  Foster,  4  Com.,  312,  814; 
Tobey  v.  Barber,  5  J.  R,  68,  72 ;  Schermerkom  v.  Loines,  7  J.  R, 
311,  313,  and  note;  Johnson  v.  Weed,  9  J.  R,  810,  811;  Onta- 
rio Bank  V.  Wortkimjiton,  12  Wend.,  600;  Mtddon  v.  WhiOock,  1 
Cow.,  290,  806.) 

3.  If  there  was  any  valid  transfer,  or  transfer  that  would  pass 
the  title  of  said  note  to  tiie  plaintifik,  it  was  a  transfer  by  assign- 
ment or  mere  delivery,  and  not  by  indorsement  according  to 
the  law  merchant,  and  therefore  proof  of  the  defendant's  defence 
was  admissible.  (Edwards  on  Bills,  286 ;  Hedges  v.  Sealy,  9  Bar- 
bour, 214,  217.) 

The  indorsement  is  not  tiie  indorsement  of  the  Atlas  Mutual 
Insurance  Company.  The  indorsement,  to  be  effectual  as  an 
indorsement  in  the  commercial  sense,  should  have  been  in  the 
name  of  the  company.  {Moss  v.  Livingston,  4  Com.,  208 ;  Chitty 
on  Bills,  11  Am.  ed.,  32,  33 ;  Bank  of  Rochester  v.  Monteath,  1 
Denio,  402,  404;  Pentz  v.  Stanton,  10  Wend.,  271;  Babcock  v. 
Beman,  1  Kern.,  200.) 

Addiing  the  word  "President"  was  an  indication  that  N.  H. 
Osgood  did  not  intend  to  assume  a  personal  responsibility.  The 
mdorsement  in  the  form  adopted  was  perhaps  suflBlcient  to  trans- 
fer the  titie,  but  was  not  sufficient  to  bind  the  Atlas  Mutual 
Insurance  Company  as  indorsers.  {Babcock  v.  Beman,  1  Kern., 
200.) 

IL  The  finding  of  the  referee  as  to  matters  of  feet  is  against 
the  weight  of  evidence,  in  so  far  as  he  finds  that  the  President 
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of  the  Atlas  Mutual  Insurance  Company  was  authorized  to 
make  such  transfer  and  indorsement  on  behalf  of  said  company, 
and  in  so  far  as  he  finds  that  said  note  was  taken  in  payment  of 
rent  (if  by  payment  he  means  absolute  payment),  there  being 
no  evidence  of  such  authority,  or  of  any  agreement  that  said 
note  was  to  be  taken  in  payment  otherwise  than  on  account 

IIL  The  referee  erred  in  his  conclusions  of  law,  stated  in  his 
report 

1.  In  holding  that  the  plaintiflfe  are  holders  and  owners  of 
said  promissory  note  of  the  defendant  by  indorsement  from  said 
Atlas  Mutual  Insurance  Company. 

The  indorsement  by  the  name  of  N.  H.  Osgood,  President,  is 
not  the  indorsement  of  the  plaintiffs.  (See  above  point  I,  sub.  3.) 

2.  In  his  conclusion  that  the  plaintiflfe  received  said  note  in 
part  payment  of  rent  due  the  plaintiffs,  so  far  as  by  the  term 
payment  he  means  absolute  payment 

8.  In  his  conclusion  that  the  parties  by  force  of  the  taking  of 
said  notes  changed  the  nature  of  the  debt.  For  the  taking 
of  the  notes  did  not  extinguish  the  original  debt,  it  merely 
postponed  the  payment  until  default  in  the  payment  of  said 
notes.  (Tdbey  v.  Barber^  5  J.  R.,  68,  72 ;  Sdiermerhom  v.  Loines, 
7  J,  R.,  313,  and  note.) 

4.  In  his  conclusion  that,  by  reason  of  the  plaintiSs  giving 
time  to  the  Atlas  Mutual  Insurance  Company  for  the  amount 
until  the  maturity  of  said  notes,  they  thereby  gave  a  valuable 
consideration  therefor,  and  became  holders  thereof  before  matu- 
rity for  value,  in  such  manner  as  to  preclude  any  existing 
defence  of  the  defendant  {Muldon  v.  Whitlock,  1  Cow.,  290,  307.) 

John  M  Parsons,  for  plaintiflfe  (the  respondents). 

I-  The  note  in  suit  was  received  in  part  payment  for  the  rent 
which  became  due  on  February  1st,  1856.  There  having  been 
no  offer  to  prove  notice  to  the  plaintifl&  of  the  defendant's 
alleged  equities,  and  it  appearing  that  they  took  the  note  without 
such  notice,  they  are  holders  of  the  note  in  good  faith  and  for  a 
valuable  consideration.  {Booffi  v.  Smith,  3  Wend.,  66 ;  Bank  of 
Salina  v.  Babcock,  21  Wend.,  499;  Bank  of.  Sandusky  v.  ScoviUe, 
24  Wend.,  115 ;  Mohawk  Bank  v.  Corey,  1  Hill,  513 ;   White  v. 
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Springfidd  Bank,  3  Sand.  S.  C.  R,  222,  commenting  on  Stalker 
v.  McDonald^  6  Hill,  93,  and  establishing  the  difference  between 
the  case  where  a  note  is  taken  in  payment,  and  that  where  it  is 
only  taken  as  collateral  security.  {Youngs  v.  Lee,  2  Kern., 
551.) 

1.  The  note  was  received  in  payment.  The  receipt  operates 
as  a  contract  between  the  parties  and  shows  this.  Its  language 
is  that  the  notes  were  to  be  credited  to  the  Atlas  Mutual  Insu- 
rance Company.  This  is  the  language  of  all  the  authorities  in 
cases  where  the  transfer  was  determined  to  be  in  payment 
They  were  given  as  cash,  and  merely  because  the  company  had 
been  disappointed  in  getting  money  in  which  they  preferred  to 
pay.  The  balance  of  the  fece  of  the  notes  over  the  amount  of 
the  February  rent  was  to  be  applied  on  the  accruing  rent  The 
transaction  operated  as  a  discount  of  the  notes  by  the  plaintiffs 
and  application  of  the  proceeds  to  the  rent  due  and  accruing 
due.  {Vide  autiiorities  cited.  New  York  Marbled  Iron  Works  v. 
Smith,  4  Duer,  362,  377.) 

2.  It  was  proper  that  the  note  should  be  indorsed  by  the  com- 
pany, and  tills  did  not  vary  the  character  of  the  transaction. 
The  liability  of  the  company  continued,  but  became  collateral 
to  the  obligation  of  the  defendant  as  maker  of  the  note.  The 
company  could  not  be  charged  upon  the  original  debt  They 
got  the  benefit  of  the  extension  of  credit.  There  was  the  substi- 
tution of  a  new  contract  between  the  parties  and  an  absolute 
payment  of  the  original  indebtedness,  which  thereby  became 
extinguished.  {Vide,  all  authorities  above  cited,  in  all  of  which 
tiie  notes  in  suit  were  indorsed  by  the  original  debtor.) 

n.  The  defence  offered  to  be  proved  by  the  defendant  was  no 
defence,  as  against  a  holder  for  value  in  good  fiiith  and  without 
notice.    Evidence  to  sustain  it  was  therefore  properly  rejected. 

TTT.  The  indorsement  of  the  note  was  a  sufficient  indorse- 
ment in  form.  It  was  the  indorsement  of  the  Atias  Mutual 
Insurance  Company.  {Bank  of  Genesee  v.  Patchin  Bank,  8  Kern., 
809.) 

1.  The  indorsement  of  the  note  having  been  for  a  valuable 
consideration,  and  without  notice  to  the  plaintiff  of  any  defence 
against  it,  or  tiiat  its  indorsement  was  not  authorized  by  a  pre- 
vious resolution  of  the  board  of  directors  of  the  company,  it  was 
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not  necessary  that  it  should  be  authorized  by  such  resolution.  (1 
RS.,  4thed.,p.  1115,  §8.) 

2.  Were  this  otherwise,  this  defendant  could  not  raise  the* 
objection.    It  can  only  be  taken  by  the  company  or  its  creditors. 
{Chu^nsey  v.  Bums,  25  Wend.,  411;  HaU  v.   Oird,  7  Hill,  586; 
Aspinwall  v.  Meyer,  2  Sandf.,  180.) 

8.  The  note  being  but  for  $500,  does  not  come  within  the 
provision  of  the  statute. 

4.  The  twelfth  section  of  the  act  incorporating  the  Atlantic 
Mutual  Insurance  Company,  made  part  of  the  charter  of  the 
Atlas  Mutual  Insurance  Company,  provides  that  the  company 
may  receive  notes  for  premiums  in  advance  of  persons  intending 
to  receive  its  policies,  and  may  negotiate  such  notes  for  the 
purpose  of  paying  claims  or  otherwise  in  the  course  of  its  busi- 
ness. This  was  such  a  note,  and  the  act  excepts  it  from  the 
provision  of  section  eight  above  referred  to.  {Aspinwall  v.  Meyer^ 
2Sand£S.  C.R,  180.) 

By  the  Court.  Hoffman,  J. — The  question  is,  have  the 
plaintiffs  shown,  that  in  this  transaction,  they  became  purchasers 
for  value  of  the  note  in  question,  in  that  sense  which  enables 
them  to  shut  out  a  defence  on  the  part  of  the  maker  of  the  note, 
clearly  available  against  the  original  payee  ? 

In  the  first  place,  I  think  we  must  regard  as  of  some  influence 
upon  the  case,  the  credit  which  was  given  upon  the  books  of  the 
company  of  the  notes  in  question,  against  the  debit  for  the  rent 
This  was  not  done  until  several  days  after  the  first  of  March,  the 
date  of  the  receipt.  Baldwin  says  that  it  was  within  ten  days. 
Now  one  statement  of  the  answer  which  is  offered  to  be  proven 
is,  that  the  Atlas  Company  suspended  business  about  the  fifth  of 
March.  The  credit  Was  not  given,  as  we  are  justified  in  assum- 
ing, until  after  that  day,  and  then  all  hope  of  payment  from  the 
company  was  given  up  as  vain.  This  circumstance  rather  sus- 
tains the  inference  that  the  plaintiffe  did  not  intend  to  discharge 
the  Atlas  Company. 

But  supposing  this  fact  inconclusive;  then  the  evidence, 
irrespective  of  the  receipt  of  the  first  of  March,  is  indecisive ; 
indeed  it  does  not  give  any  explanation  of  the  receipt,  or  support 
any  version  of  it  in  favor  of  either  party.    The  AUas  Company 
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could  not  pay  in  money,  offered  the  notes  and  wanted  the  matter 
settled.    The  plaintiffs  took  the  notes. 

The  case,  in  my  judgment,  mainly  rests  upon  the  receipt  of  the 
first  of  March.  It  expresses  that  the  notes,  amounting  to  $1,250, 
**  were  received,  to  be  credited  to  the  account  of  the  Atlas  Insu- 
rance Company,  against  the  bills  of  this  company  (the  plaintiffa) 
for  rent"     The  rent  then  due  was  $1,125. 

It  is  consistent  with  the  most  critical  construction  of  the 
receipt,  and  with  a  common  sense  interpretation  of  it,  to  hold, 
that  the  amount  of  the  notes  when  and  as  collected,  was  to  be 
credited  to  the  account  of  rent;  that  if  less  than  the  rent  due  was 
received,  that  alone  should  be  credited,  but  if  the  whole  face  of 
the  notes  was  collected,  the  excess  should  be  accounted  for. 

But  the  phrase  "against  the  bills  of  this  company"  is  used. 
There  was  but  one  quarter's  rent  then  due,  that  of  February. 
Now  some  of  the  notes  would  not  fall  due  until  the  May  quarter 
became  due;  and  in  this  view,  the  meaning  may  have  been,  that 
after  paying  the  February  quarter,  the  proceeds  should  be  applied 
to  that  of  May. 

Without  asserting  that  the  receipt  will  not  bear  the  meaning 
of  an  absolute  acceptance  of  the  notes  in  discharge  of  the  rent 
due,  and  on  account  of  that  to  accrue  in  May,  we  think  it  a  more 
reasonable  and  apparent  construction,  that  the  sums  the  plaintifis 
might  realize  should  be  credited  as  received,  and  The  Atlas  Com- 
pany remain  liable  for  any  deficiency. 

The  principle,  to  be  deduced  from  the  authorities  applicable  to 
the  present  question,  we  consider  to  be  this :  that  the  parties  must 
have  intended,  upon  a  transfer  and  reception  of  other  securities, 
to  extinguish  the  subsisting  debt  If  one  note  is  substituted  for 
another  not  yet  due,  and  the  latter  is  given  up,  the  intention  is 
evident  If  it  is  not  surrendered,  the  presumption  is  the  other 
way.  All  cotemporaneous  acts,  declarations,  or  receipts  are  to 
be  used  to  shed  light  upon  the  question  of  intent.  The  extinction 
of  a  legal  demand  in  its  original  form,  is  to  be  proven  affirma- 
tively: and  the  question,  whether  a  party  is  a  holder  for  value 
of  the  new  securities,  so  as  to  displace  in  his  favor  any  right 
or  equity  against  the  party  to  whom  they  were  given,  depends 
upon  the  fact  being  established  of  an  intended  and  actual  extin- 
guishment (^Clarh  V.  Ely,  2  Sandf.  Ch.  B.,  168;  White  v.  The 
3 
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Springfidd  Bank,  3  Sandf.  Sup.  Ct  B.,  222;  Youngs  y.  Lee,  2 
Kern.,  551;  The  K  Y.  Marbled  Iran  Works  v.  Smith,  4  Duer, 
877;  Farringion  v.  Tfie  Frankfort  Bank,  24  Barb.,  554.) 

The  case  of  FarringUm  v.  The  Frankfort  Bank,  was  decided 
with  the  concurrence  of  the  four  judges  of  the  fourth  Circuit, 
and  is  very  pertinent  to  the  present  action.  The  defendants  had 
been  in  the  habit  of  discounting  drafts  of  the  firm  of  Osbom, 
TumbuU  &  McDonald.  On  the  14th  of  January,  1856,  they 
held  two  protested  drafts,  chargeable  to  such  firm.  Osbom,  one 
of  the  firm,  induced  the  plaintiff  to  indorse  two  drafts  made  by 
his  firm,  by  false  and  fraudulent  pretences.  These  were  delivered 
to  the  defendants  on  the  17th  of  January,  1856.  There  was  no 
agreement  between  the  bank's  agent  and  Osbom,  that  the  drafts 
should  be  received  in  payment  of  those  under  protest,  but  Osbom 
intended  that  they  should  be  held  as  additional  and  collateral 
security,  for  the  indebtedness  then  existing.  Pomeroy,  the 
cashier  of  the  bank,  on  the  19th  of  January,  1856,  passed  the 
drafts  in  suit  to  the  credit  of  Osbom,  upon  the  books  of  the 
bank,  and  charged  him  with  the  protested  drafts,  and  stamped 
them  with  the  canceling  iron;  but  they  remained  in  the  posses- 
sion of  the  bank,  in  a  drawer  with  papers  of  the  like  character. 

It  was  held  that  the  plaintiff,  indorser  of  the  drafts,  was  not 
precluded  from  any  defence  he  was  entitled  to  against  them; 
that  there  was  not  an  absolute  discharge  of  the  old  debt  within 
the  rule  of  law;  and  relief  was  given  to  him,  the  action  being 
on  his  behalf  to  obtain  a  cancelment  of  his  indorsements. 

So  in  the  present  case,  I  do  not  think  that  the  plaintiffs  ever 
abandoned  l^eir  claim  upon  the  Atlas  Company  for  the  rent; 
and  therefore  did  not  become  purchasers,  for  value,  of  the  note 
sued  upon,  so  as  to  prevent  the  maker  insisting  upon  any  defence 
he  possesses  as  against  the  payee. 

The  referee  has  therefore  erred  in  his  conclusion.  A  new 
trial  must  be  had;  and  the  order  of  reference  discharged.  The 
costs  to  abide  the  event 

Judgment  accordingly. 
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L  A  peraon  insured,  on  reoeiving  information  of  &ct8  which,  if  true,  make  it 
highly  probable  that  a  oonstructiye  total  loss  has  occurred,  has  a  right  to 
give  notice  of  his  election  to  abandon. 

2l  And  an  abandonment  yalid  in  other  respects,  and  authorized  by  the  £M3t8 
existing  at  the  time,  is  sufficient  when  made  on  sudi  inf(mnation. 

3.  It  is  not  essential  to  a  yalid  abandonment  that  the  insured  at  the  time  of 
giving  notice  should  haye  information  of  facts  which,  if  true,  would  make 
the  inference  that  a  oonstructiye  total  Ices  had  occurred,  nBomaary  and  ua- 
wmdable^  it  is  enough  that  they  render  such  a  result  highly  probahU. 

(Before  BoawosTH,  Hoitman,  Slosson,  WooDRunr  and  PnEBBiPOMT,  J.  J.) 
Heard,  March  6;  decided,  April  24,  185a 

This  is  an  appeal  by  the  plamti£&  from  an  order  made  at 
Spedal  Temi)  sustaining  a  demurrer  to  their  complaint:  The 
action  is  on  a  policy  of  insurance  by  which  the  defendants 
insured  the  plaintiff  upon  280  hogsheads  of  sugar,  of  the  value 
of  $23y800,  against  loss  or  damage  from  the  perils  of  the  seas 
on  a  Toyage  fix>m  Matanzas  to  New  York.  The  only  point  is, 
whether  the  abandonment  set  forth  in  the  complaint  is  sufficient 
to  entitle  the  plainti£&  to  reooyer  for  a  constructive  total  loss. 

The  complaint,  after  describing  the  issuing  of  the  policy,  and 
itB  terms,  and  the  shipment  of  the  sugars,  and  the  sailing  of  the 
vessel  on  her  voyage,  alleges  that  while  the  policy  was  in  force, 
the  vessel,  M.  L.  Frank,  "  encountered  stormy  and  tempestuous 
weather,  causing  her  to  labor  badly  and  make  a  good  deal  of 
water,  so  that  she  had  large  quantities  of  sea-water  in  her  hold, 
whereby  she  was  compelled  to  and  did "  put  into  the  port  of 
Savannah  in  distress;  that  by  reason  of  the  sea-water  in  the 
hold  of  the  vessel,  it  became  necessary  to  remove  the  sugar 
from  the  vessel,  and  land  it,  whereupon  it  was  found  to  be  wet 
by  sea-water,  one  of  the  perils  insured  against,  and  damaged  to 
more  than  72  per  cent  of  its  value,  whereupon,  and  "  the  day 
after  the  plaintiffs  received  intelligence  of  damage  to  the  said 
goods,"  they  gave  to  the  defendants  a  notice,  in  writing,  reading 
thus: 
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"New  York,  5th  April,  1856. 
"  A.  B.  Nelson,  Esq.,  President : 

"Dear  Sir — Understanding  that  the  bark  M.  L.  Frank  on  her 
voyage  from  Matanzas  to  New  York  has  been  compelled  to 
seek  the  port  of  Savannah,  in  distress,  where  she  arrived,  we 
hear,  with  several  feet  of  water  in  her  hold;  the  cargo  was 
landed  and  found  very  seriously  damaged;  we  therefore,  hereby, 
abandon  to  you  two  hundred  and  eighty  hogsheads  of  sugar, 
valued  at  $86  per  hhd.,  insured  by  you,  under  our  open  policy, 
No.  29,  179,  for  $23,800,  and  shall  claim  for  a  total  loss. 
"We  are  yours  respectfully, 

"  Alex.  McConochie  &  Co." 

The  defendants  demurred  to  the  complaint,  by  a  demurrer  in 
these  words,  viz.: 

"The  defendants  demur  to  the  complaint  in  this  action  and 
specify  as  the  ground  of  such  demurrer  that  the  said  complaint 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action,  in 
that,  the  matters  therein  averred  do  not  show  an  actual  total 
loss  of  the  merchandise  therein  mentioned,  nor  is  the  abandon- 
ment therein  set  forth  sufficient  to  warrant  the  plaintiffij  in 
claiming  as  for  a  constructive  total  loss,  while  it  appears  by  the 
said  complaint  that  the  defendants  have  paid  to  the  plaintiffs  all 
that  was  due  them  by  reason  of  any  partial  loss  upon  the  said 
merchandise  set  forth  in  the  said  complaint." 

The  demurrer  was  argued,  at  Special  Term,  in  January,  1857, 
before  Mr.  Justice  Duer,  who  ordered  that  the  demurrer  be 
allowed,  with  liberty  to  the  plaintiffs,  to  amend  their  complaint 
on  payment  of  costs.  He  "/icfc?,  that  an  abandonment,  to  be 
valid,  must  in  all  cases  set  forth  the  grounds  upon  which  it  is 
made ;  and  that  these  must  be  such  that,  admitting  them  to  be 
true,  the  right  of  the  assured  to  recover  a  total  loss  is  a  necessary 
consequence.  That,  tested  by  this  rule,  the  abandonment  set 
forth  in  the  complaint  was  defective  and  void ;  that  the  allega- 
tion that  the  goods  insured  were  "  very  seriously  damaged  "  did 
not  necessarily  import  that  the  damage  exceeded  half  their  value. 
It  might  be  true,  and  yet  the  plaintiffs  not  be  entitled  to  recover 
the  total  loss  which  they  claimed." 

From  the  order  allowing  the  demurrer  this  appeal  is  taken. 
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Daniel  Lord^  for  the  plaintiff  and  appellants,  made  and  argued 
the  following  points: 

L  Where  a  notice  of  abandonment  in  a  case  where  an  assured 
abandons  to  his  insurers  intending  to  claim  for  a  technical  total 
loss,  the  damage  exceeding  fifty  per  cent  of  the  value  of  the  article 
insured,  is  such  as  to  leave  no  reasonable  doubt  of  the  intention  of 
the  assured  to  abandon,  and  of  that  intention  and  of  the  grounds 
of  the  abandonment  being  understood  by  the  insurers,  it  will  be 
sufficient ;  and  the  abandonment  will  be  complete,  if  justified  by 
the  £acts  existing  at  the  time  it  is  made.  (2  Amould  on  Insu* 
ranee,  1162  ;  2  Phillips  on  Insurance,  894  to  897 ;  Southgate  v. 
The  Patapsco  Ins.  Co.,  5  Peters,  604;  22  Pick.,  191,  Reynolds  v. 
Oodon  Ins.  Co.;  Hazard  v.  The  New  England  Marine  Ins.  Ob.^  1 
Sumner,  218.) 

n.  The  object  of  statmg  in  the  notice  the  grounds  of  the 
abandonment,  is  to  indicate  the  character  of  the  loss,  i.  e.,  whether 
by  fire,  capture,  shipwreck  or  otherwise,  and  to  notify  the  insu- 
rers that  the  loss  was  occasioned  by  one  of  the  risks  covered  by 
the  policy.  The  notice  need,  therefore,  only  state  the  grounds 
with  sufficient  distinctness  to  accomplish  this  object  The  inten- 
tion to  abandon,  and  the  claim  on  the  part  of  the  assured  that 
the  fiicts  warrant  an  abandonment,  appear  by  his  offer  to 
abandon.  (2  Phillips  on  Ins.,  881,  884 ;  Siiydam  v.  Marine  Ins. 
Co.,  IJohns.  R,  181;  Pierce  y.  Ocean  Ins.  Cb.,  18  Pick.,  88; 
Btdston  V.  Union  Ins.  Co.,  4  Binney,  886,  400 ;  Macy  v.  Whaling 
Ins.  Co.,  9  Metcalf;  854 ;  Hazard  v.  The  N.  E.  Marine  Ins.  Cb., 
Diehey  v.  The  New  York  Ins.  Co.,  4  Cowen,  222.) 

m.  The  sufficiency  of  the  notice  in  this  case  must  be  deter- 
mined by  reference  to  the  information  it  conveyed  to  the 
defendants,  and  the  purpose  of  any  suci)  notice. 

They  knew  of  the  right  to  abandon  in  a  case  like  this.  The 
intention  to  abandon  was  stated  clearly  and  distinctly.  The 
occasion  of  the  loss  was  also  mentioned  (water  in  the  hold  of  the 
vessel).  The  defendants  must  then  have  been  informed  by  the 
notice,  and  known  that  by  "very  seriously  damaged"  the 
plaintifi&  meant  damaged  to  more  than  fifty  per  centum  of  value. 

If  the  loss  had  been  less  than  fifty  per  cent,  the  plainti£b 
could  not  have  abandoned ;  if  total,  no  notice  was  necessary.  In 
connection  with  the  &cts  indisputably  stated  in  the  notice,  the 
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intention  it  expressed,  and  the  words  "  very  seriously  damaged," 
must  have  given  the  insurers  all  the  information  to  which,  under 
any  construction  of  the  rule  of  law,  they  could  be  entitled. 

rv*.  A  notice  of  abandonment  is  not  to  be  confounded  with 
preliminary  proofe  of  the  details  of  loss,  but  supposes  that  the 
latter  are  to  be  afterwards  delivered.  It  will  virtually  destroy 
the  right  to  abandon,  to  subject  it  to  a  restrictive  nicety  scarcely 
required  in  preliminary  prooft  of  loss. 

F.  B,  OutHng,  for  the  respondents,  contended  that  the  notice 
of  abandonment,  and  that  alone  converts  what  would  otherwise 
be  only  a  partial,  into  a  total  loss.  That  such  a  notice,  in  order 
to  be  sufficient^  must,  among  other  things,  either  allege  in  terms, 
that  the  loss  exceeds  half  the  value,  or  state  facts  which,  if 
true,  would  make  the  inference  a  necessary  one,  that  the  lo9S 
was  to  that  extent  He  cited  and  commented  on  21  Pick.,  456, 
470;  16  id.,  810,  813;  1  J.  R.,  181;  2  id.,  188;  4  Cowen,  222; 
18  Pick.,  89,  98  and  94;  4  Mass.,  221,  280;  4  Binney,  400, 
408;  8  Gill  &  John.,  450;  2  Wash.,  800;  2  PhilHps  (laat  ed.), 
1666. 

On  the  24th  April,  1858,  the  judgment  of  the  Court  was 
announced  by  Boswobth,  J.,  who  stated  that  the  members  of 
the  Court  (with  the  exception  of  Slosson,  J.,  who  dissented) 
concurred  in  the  following  propositions,  viz. : 

By  the  Coxtbt.  We  hold:  First  That  the  fiawts  alleged  in 
the  complaint  and  admitted  by  the  demurrer  to  be  true,  establish 
that  the  loss,  at  the  time  the  abandonment  was  made,  was  con- 
structively  total. 

Second.  That  a  person  insured  on  receiving  information  of 
facts  which,  if  true,  make  it  highly  probable  that  a  constructive 
total  loss  had  occurred,  has  a  right  to  give  notice  of  an  election 
to  abandon.  And  that  an  abandonment  valid  in  other  respects 
and  authorized  by  the  facts  existing  at  the  time,  is  sufficient 
when  made  on  such  information.  That  it  is  not  essential  to  a 
valid  abandonment,  that  the  assured  should  have  information  of 
&cts  which,  if  true,  would  make  the  inference,  that  a  construc- 
tive total  loss  had  occurred,  necessary  and  unavoidable,  it  is 
enough  that  they  render  such  a  result  highly  probable. 
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ThmL  Tke  notice  in  question  states  truly  as  the  cause  of  the 
loss,  a  peril  insured  against  and  such  information  as  to  the 
nature  and  extent  of  the  damage  as  rendered  the  inference  of  a 
oonstructiye  total  loss  highly  probable,  and  abandons  absolutely 
and  without  any  qualification  or  condition. 

Fourth.  The  complaint  imports  that  the  assured  at  the  time 
of  abandoning  had  information  of  the  nature,  and  as  specific  as 
that  communicated  by  the  notice  of  abandonment  The  aban- 
donment set  forth  in  the  complaint  is,  therefore,  sufficient,  and 
the  order  appealed  from  must  be  reversed  and  judgment  entered 
in  &yor  of  the  plaintiff,  with  liberty  to  the  defendants  to  answer 
on  payment  of  the  costs  of  the  demurrer,  and  $10  costs  of  this 
qppeaL 


DuKCAK  et  al^  Bespondents  (the  plaintiffs X  v.  Lawbencb 
et  aLf  Appellants  (the  defendants). 

L  Where,  in  an  action,  by  an  indorsee  of  a  promissory  note  agiunst  the 
maker,  all  the  allegations  of  the  complaint,  which  are  employed  to  show 
the  title  and  possession  of  the  note  to  be  in  the  plaintiff,  are  put  at  issue  by 
the  answer,  ^e  answer  is  sufficient  as  a  pleading,  although  it  puts  each  of 
8Qch  allegations  at  issue  by  an  averment,  that  the  defendant  has  not  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief. 

(Before  BoewoBTH,  HomcAH,  Slosson  and  Woodbuit,  J.  J.) 
Heard,  April  24th;  decided.  May  8th,  I85a 

Tms  is  an  appeal  by  the  defendants,  from  an  order  that  the 
plaintiflEs  have  judgment  on  account  of  the  frivolousness  of  the 
answer.  The  complaint  states  that  the  defendants  are  partners, 
and  on  the  24th  of  August,  1857,  in  their  firm  name  of  S.  &  T. 
Lawrence  k  Company,  made  a  note  of  that  date  payable  to  their 
own  order;  and  sets  forth  a  copy  of  the  note,  and  then  alleges 
that  they  '' indorsed  the  said  note  in  writing,  in  their  said  firm 
name  of  S.  &  T.  Lawrence  &  (Company,  in  blank,  and  that  the 
said  note  was  afterwards,  and  before  its  maturi^,  duly  trans- 
ferred and  deliyered  for  value  to  the  saidplaintiffi^  then  and  still 
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being  bankers  and  copartners,  carrying  on  business  at  the  city 
of  New  York,  under  the  firm  name  of  Duncan,  Sherman  & 
Company,  and  that  the  said  plaintiflS,  before  tha  maturity  of 
said  note,  became  and  still  are  the  lawful  owners  and  holders 
thereof,  for  value."  That  the  note  is  past  due  and  unpaid,  and 
prays  judgment  for  the  amount  due,  including  interest. 

The  defendants  in  their  answer  state,  that  "they  have  no 
knowledge  or  information  sufficient  to  form  a  belief,  whether 
the  plaintiffs  now  compose  or  ever  did  compose  the  copartner- 
ship or  firm  of  Duncan,  Sherman  &  Co.,  or  whether  the  plaintiff 
are  or  ever  were  copartners,  or  whether  the  promissory  note  set 
forth  in  the  complaint  was  ever  at  any  time  transferred  or 
delivered  to  plaintiffs,  or  whether  the  plaintiflfe  before  the  matu- 
rity of  said  note,  or  at  any  time  became,  or  now  are  the  lawful 
owners  or  holders  of  said  note." 

The  complaint  and  answer  were  both  verified. 

A.  E.  Dyetl,  for  appellants. 
Jeremiah  Larocque,  for  respondents. 

By  the  Court.  Bosworth,  J. — The  complaint  does  not 
state  that  the  defendants  transferred  or  delivered  the  note  to  the 
plaintiils. 

The  Code  permits  any  allegation  in  a  complaint  to  be  put  at 
issue  by  an  answer  which  states  that  the  defendant  has  not  "any 
knowledge  or  information  thereof,  sufficient  to  form  a  belief." 
Code,  §  149,  sub.  1. 

All  the  allegations  in  the  complaint,  which  are  inserted  to 
show  title  to  the  note  to  be  in  the  plaintiffs,  are  severally  put  ni 
issue  by  an  answer  in  that  form.  They  are  thus  as  directly  and 
absolutely  controverted,  according  to  the  present  rules  of  plead- 
ing, as  if  the  truth  of  each  had  been  expressly  denied.  The 
plaintiffs  on  the  trial  of  this  action,  cannot  recover  without  first 
giving  evidence  sufficient  to  establish  prima  facte,  that  the  note 
had  been  delivered  to  and  is  held  by  them. 

When  in  an  action,  by  an  indorsee  of  a  promissory  note,  the 
answer  puts  at  issue,  in  a  form  prescribed  by  the  Code,  all  the  alle- 
gations employed  in  a  complaint  to  show  llie  title  and  possession 
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of  the  note  to  be  in  the  plaintiffs,  it  is  not  only  not  frivolous,  but  is 
safficient  as  a  pleading.  {Metropolitan  Bank  v.  Zorrf,  4  Duer,  630.) 

The  answer  in  this  action  is  therefore  sufficient  It  raises  a 
material  issue,  the  truth  of  which  the  plainti^  must  establish 
in  order  to  recover. 

The  order  appealed  from  must,  therefore,  be  reversed,  and 
$10;  the  cost  of  this  appeal,  and  the  costs  for  opposing  the 
motion  for  judgment,  must  abide  the  event  of  the  action. 

Ordered  accordingly. 


Eu  Hasbrouce,  Jr.,  v.  Emery  E.  Childs. 

Two  persons  (H.  &  C),  both  of  whom  then  resided  in  the  State  of  New 
York,  entered  into  written  articles  of  copartnership,  by  which  they  agreed 
to  transact^  as  partners,  at  Keokuk,  Iowa,  the  wholesale  and  retail  dry  goods 
businessL  H.  &  C.  severally  agreed  to  contribute  and  did  contribute  $2,000, 
of  capital,  in  cash.  H.  agreed  to  devote  himself  diligently  in  Keokuk  to  tlie 
said  partnership  business,  except  when  the  purchasing  of  goods  or  other 
necessary  business  of  the  firm  required  him  to  be  absent  from  Keokuk.  C. 
agreed  to  attend  to  that  part  of  the  business  which  could  be  conducted  in  the 
city  of  New  York,  as  far  as  he  was  able,  without  interfering  in  any  way  with 
his  duties  there,  as  clerk  of  any  firm  by  whom  he  might  be  employed.  It 
was  stipulated,  that  H.  should  be  entitled  to  receive  and  be  paid  "  three- 
fomth  parts  of  the  profits  of  said  partnership,'*  and  the  said  C.  "  one-fourth 
part."  The  agreement  did  not,  in  terms,  make  any  provision  in  respect  to 
losses.  No  profits  were  made,  but  on  the  contrary  the  losses  absorbed 
$3,120.20  of  the  money  contributed  as  capital : 
L  Hdd^  on  these  facts^  that  in  respect  to  the  portion  of  the  capital  absorbed 
in  the  payment  of  losses,  neither  party  had  any  claim  against  the  other,  and 
that  the  $879.80  remaining  of  the  sum  originally  contributed  as  capital, 
belonged  to,  and  should  be  divided  between  the  partners  equally.  (Per 
Slossom  and  Pierrepomt,  J.  J.) 
2.  Hdi^  also,  that  by  a  just  construction  of  the  articles  of  copartnership,  the 
partners  thereby,  agreed,  that  H.  should  receive  half  of  the  profits  for  his 
extra  services  if  profits  were  made ;  and  if  none  were  made,  that  he  should 
not  be  compensated  therefor;  and  that  if  losses  were  incurred,  they  should 
be  borne  by  the  partners  equally.  (Per  Slo880V  and  Pierrefont,  J.  J.) 

1.  CosrcLusiOKS  OF  Hoffman,  Justice.    The  terms  of  the  copartnership  agree- 
ment do  not  afford  satisfactory  proof  of  the  intention  of  the  parties  being 
U 
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such  as  the  majority  of  the  Ck>urt  have  drawn  from  it  It  cannot  be  con- 
strued on  the  supposition  of  such  being  the  expressed  or  necessarily  implied 
intention ;  and  the  question  is,  how  the  law  construes  the  provisions  and 
what  rule  of  apportionment  it  will  apply  ? 

2.  In  the  absence  of  any  decisive  case  in^  the  English  or  our  own  Courts, 
upon  the  particular  point,  the  Court  is  at  liberty  to  resort  to  the  doctrines 
of  the  dyil  law  for  assistance. 

3.  The  rule  of  such  law  is  nearly  universal,  that  in  cases  of  a  contribution  of 
labor  and  skill  by  one,  and  of  a  money  capital  by  another,  the  intendment 
of  the  law  is,  that  the  labor  and  skill  are  to  be  compared  with  the  use  or 
interest  of  the  money,  and  be  estimated  at  that  value.  In  such  a  case,  the 
money  is  at  the  risk  of  the  contributor ;  whatever  is  lost  in  the  business  is 
his  loss ;  whatever  remains,  belongs  to  him.  He  loses,  also,  the  interest 
on  his  capital,  and  the. associate  of  labor  loses  his  time  and  services^  taken  as 
equivalent  for  such  interest 

4  The  Code  of  France  has  changed  this  rule,  and  made  the  money,  in  such  a 
case,  to  belong  to  the  association,  and  be  at  its  risk,  but  such  Code  has  not 
provided  for  the  case  of  a  contribution  by  one  of  industry  in  conjunction 
with  a  money  capital,  and  by  another  of  money  alone ;  nor  especially  when 
such  circumstances  are  combined  with  an  inequality  in  the  shar^of  profits. 

6.  In  such  a  case,  the  intendment  that  the  labor  is  to  be  compared  and  valued 
with  the  use  of  the  money,  in  some  proportion  to  be  deduced  from  the  cir- 
cumstances is  reasonable ;  conformable  to  the  rules  of  the  general  civil  law ;  sus- 
tained by  writers  upon  it ;  and  not  opposed  by  any  principle  or  rule  of  our  law. 

6.  Under  such  rules  and  their  exposition,  the  legid  construction  of  the  agree- 
ment in  this  case  is  that  the  extra  services  of  H.  are  represented  by,  and 
are  to  be  estimated  at^  the  interest  on  one-half  of  the  aggregate  capital. 
A  Assuming  the  profits  to  be  $280  (the  legal  interest  for  one  year  on  $4,000,  the 
aggregate  capital),  C.  will  receive  $70' on  his  capital,  and  H.  $70  on  his 
equal  capital ;  $140,  therefore,  represents  the  extra  services  of  H. 

The  common  fund  is  made  up  of  the  extra  services  of  H.,  thus  estimated  and 
represented ;  the  interest  on  the  money  contributed  by  him ;  and  the  inter- 
est on  the  money  contributed  by  C.  The  money  capital  itself,  is  owned  by 
the  partners  equally.  This  was  put  at  risk  by  them  respectively,  and  was 
lost)  except  the  $879.80  of  capital  still  remaining.  That  must  be  divided 
equally  between  the  partners. 

(Before  Hoffhan,  Slossom  and  Pdebbepont,  J.  J.) 
Heard,  April  12 ;  decided.  May  15,  1858. 

Tms  controversy  comes  before  the  court  at  General  Term, 
upon  a  case  containing  the  facts  upon  which  it  depends,  agreed 
upon  by  the  parties,  as  prescribed  by  §  872  of  the  Code.  The 
case  so  agreed  upon,  exclusive  of  its  title,  is  in  these  words,  viz.: 

"We,  Eli  Hasbrouck,  jr.,  of  the  village  of  Newburg,  in  the 
State  of  New  York,  and  Emery  E.  Childs,  of  the  city,  county 
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and  Stat©  of  New  York,  having  a  'question  of  diflfeience,  which 
might  be  the  subject  of  a  civil  action,'  viz. :  As  to  the  proportion 
each  parly  shall  bear  of  the  losses  incurred,  as  hereinafter  stated, 
Iiave  agreed  upon  the  following  case,  which  states  'the  £Etct3 
upon  which  the  controversy*  depends,'  and  hereby  submit  the 
same  to  the  Superior  Court  of  the  city  of  New  York,  according 
to  §  372  of  the  Code  of  Procedure,  &c. 

(Signed)  "  Eu  Hasbbouck,  Jb., 

"EmsbyE.  CmLDa 
"Dated,  October  31, 1857." 

The  parties  entered  into  the  following  agreement:  "The 
undersigned  Eli  Hasbrouck,  jr.,  of  the  cily  of  Newburg,  in  the 
State  of  New  York,  and  Emery  E.  Childs,  of  the  city  of  Brook- 
lyn, in  the  State  of  New  York,  hereby  agree,  each  for  himself 
to  form  a  limited  partnership,  for  the  transaction  of  the  whole- 
sale and  retail  dry  goods  business,  in  the  city  of  Keokuk,  in  the 
county  of  Lee,  in  the  State  of  Iowa,  under  tiie  name  or  firm  of 
'Hasbrouck  k  Childs,'  to  commence  the  fifteenth  day  of  April, 
in  the  year  one  thousand  eight  hundred  and  fifty-six,  and 
terminate  on  the  first  day  of  January,  in  the  year  one  thousand 
dght  hundred  and  sixty-one. 

"  The  said  Eli  Hiisbrouck,  jr.,  for  himself  agrees  to  contribute 
two  thousand  dollars  of  capital,  to  the  common  stock  of  said 
partnership,  and  to  pay  same  in  cash,  on  or  before  the  twenty- 
second  day  of  April  next 

"  The  said  Emery  E.  Childs,  for  himself,  agrees  to  contribute 
two  thousand  dollars  of  capital  to  the  common  stock  of  said 
partnership,  and  to  pay  same  in  cash,  on  or  before  the  twenty- 
second  day  of  April  next 

"  It  is  further  mutually  agreed,  that  tiie  said  Eli  Hasbrouck,  jr., 
shall  be  entitied  to  receive  and  be  paid  three-fourths  parts,  of 
the  profits  of  said  partnership,  and  the  said  Emery  K  Childs 
one-fourth  part 

"  The  said  Eli  Hasbrouck,  jr.,  hereby  agrees  to  devote  himself 
dOigentiy,  in  Keokuk,  to  tiie  said  partnership  business,  during 
tiie  continuance  of  tiie  partnership,  excepting  the  time  the  pur- 
chase of  goods  or  other  necessary  business  of  tiie  firm,  may 
require  his  absence  firom  Keokuk. 
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"  The  Stoid  Emery  E.  Childs,  hereby  agrees  to  attend  to  that 
part  of  the  business,  which  can  be  conducted  in  the  city  of  New 
York,  as  far  as  he  is  able,  without  interfering  in  any  way,  with 
his  duties  as  clerk  to  any  firm  therQ,  by  whom  he  may  be  em- 
ployed. 

"Eli  Hasbrouck,  Jr., 
"  Emery  E.  Childs. 
"New  York,  April  15th,  1856. 

"  The  whole  capital  was  contributed  as  agreed  upon  and  paid 
in,  nothing  has  been  paid  to  Mr.  Childs. 

"The  firm  was  unfortunate  and  has  been  dissolved;  the  assets 
remaining  are  eight  hundred  and  seventy-nine  dollars  and  eighty 
cents,  the  losses  consequently  are  three  thousand  one  hundred 
and  twenty  dollars  twenty  cents." 

(Signed  by  the  attorneys  of  the  parties.) 

There  was,  appended  to  the  case,  an  affidavit  that  "  the  con- 
troversy is  real,  and  the  proceeding  in  good  faith,  to  determine 
the  rights  of  the  parties." 

T,  JfcKissock,  for  E.  Hasbrouck,  jr. 

The  parties  entered  into  partnership,  and  each  put  an  equal 
amount  in  cash  into  the  concern — Hasbrouck  was  to  devote  his 
whole  time  to  the  business,  and  Childs  an  indefinite  and  very 
small  portion  of  his  time — Hasbrouck  to  receive  three-fourths 
of  the  profits.  The  partnership  is  dissolved  without  profits — ^ 
little  more  than  three-fourths  of  the  capital  has  been  lost.  The 
question  presented  is,  in  what  proportion  shall  the  partners  bear 
the  loss. 

I.  The  loss  should  be  borne  equally,  each  partner  taking  a 
moiety  of  the  capital  left. 

n.  The  one-half  of  the  profits,  to  which  Hasbrouck  was  enti- 
tled beyond  his  partner,  was  manifestly  a  compensation  for  his 
extra  services,  and  not  profits — the  profits  were  only  named  as 
a  basis  on  which  to  calculate  the  compensation  he  was  to 
receive. 

Hasbrouck  did  not  render  his  extra  services  instead  of  a  share 
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of  the  capital  stock  of  the  firm,  but  advanced  as  much  in  cash 
to  the  capital  as  Ghilds  his  partner. 

UL  Besides,  there  is  no  equitable  rule  of  adjustment  that 
would  subject  Hasbrouck  to  bear  three-fourths  of  the  loss, 
merely  because  by  the  articles  of  copartnership  he  was  to  have 
received  that  portion  of  the  profits. 

It  was  only  of  the  net  profits  he  was  entitled  to  any  share. 
So  that  if  the  profits  had  been  a  $1,000,  and  the  losses  $999,  he 
would  have  been  entitled  to  receive  three-fourths  of  a  dollar,  of 
which,  fifty  cents  would  have  been  for  extra  services,  and  in  this 
way  he  would  have  borne  three-fourths  of  the  loss,  which  is 
according  to  the  meaning  of  the  articles  of  copartnership. 

But  when  the  three-fourth  ratio  is  applied  to  the  capital  stock 
remaining,  then  the  principle  is  not  only  destitute  of  equity  or 
reciprocity  but  arbitrary  and  unjust. 

F.  Bffm^  for  Henry  E.  Childs. 

I.  The  amount  of  pecuniary  capital  contributed  by  each  part- 
ner was  equal,  and  whether  one  did  the  whole  labor  or  not  is 
immaterial  in  law,  as  the  parties  have  made  the  amount  of 
compensation  for  the  labors  of  each  determinate'  on  the  amount 
of  profits.  The  capital  was  "  common  stock,"  and  the  individ- 
uality of  each  share  was  lost  during  the  continuance  of  the 
partnership. 

n.  The  duties  of  the  several  parties  were  distinct  Mr.  Childs 
was  to  attend  to  the  affairs  of  the  firm,  such  as  purchasing  in, 
and  forwarding  goods  from,  the  city  of  New  York  to  Mr.  Has- 
brouck and  Mr.  Hasbrouck  was  to  dispose  of  them  in  Iowa.  All 
the  capital  was  contributed  according  to  the  agreement  (Mr.  Has- 
brouck received  it),  and  "  nothing  has  been  paid  to  Mr.  Childs." 
"A  communion  or  profit  implies  a  communion  of  loss,  for  every 
man  who  has  a  share  of  the  profits  of  a  trade,  ought  also  to  bear 
his  share  of  the  loss."  "And  if  there  is  nothing  to  guide  the  judg- 
ment of  the  court  to  give  unequal  shares,  there  is  no  rule  for  them, 
but  to  give  equal  shares."  (Story  on  Partnership,  §  24,  Note  8.) 

"The  proportion  of  the  profits,  as  well  as  the  mode  of  con- 
ducting the  business,  may  be  modified  and  regulated  by  private 
agreement,  if  there  be  no  such  agreement  on  the  subject,  and  no 
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evidence  to  the  contrary,  the  general  conclusion  of  law  is,  that 
the  partnership  losses  are  to  be  equally  borne,  and  the  profits  to 
be  equally  divided.  In  equity  (according  to  Pothier),  each 
partner  should  share  in  the  profits,  in  proportion  to  the  value  of 
what  he  brings  into  the  common  stock,  and  he  should  share  in 
the  loss,  in  a  ratio  to  the  gain,  to  which  he  would,  in  a  prosper- 
ous issue  to  the  business  have  been  entitled.  (3  Kent's  Com.,  Sd 
ed.,  p.  29;  S.  P.  Twmipseod  v.  OoodunUj  &c.,  9  Alabama  R, 
872 ;  Colyer  on  Partnerships,  §  167  and  notes.) 

UL  From  the  above  extracts,  it  appears  that  if  the  pecuniary 
amount  contributed  is  unequal,  the  losses  and  profits  would  be 
borne  in  the  same  ratio.  In  the  agreement  in  question,  in  a  pros- 
perous issue  of  the  business,  Hasbrouck  would  be  entitled  to 
three-fourths  profits.  Why,  therefore,  according  to  the  princi- 
ples of  equity  and  law,  should  he  not  be  required  to  sustain  his 
share  of  ^e  losses  in  l^e  same  ratio? 

lY.  The  amount  of  capital  contributed  was .  • .     $4^000  00 

The  losses  have  been S,120  20 

The  assets  are 879  80 


$4^000  00 


Mr.  Childs  should  bear  one-fourth  of  the 

losses,  viz., $780  06 

Mr.  Hasbrouck  three-fourths, 2,340  15 


$8,120  20 


.  PiEBREPONT,  J. — Each  partner  contributed  the  same  amount 
of  capital;  had  there  been  no  special  agreement,  each  would  be 
entitled  to  half  the  profits,  and  each  would  be  liable  for  half 
the  loss. 

It  was  competent  for  the  parties  to  agree,  that  one  should  ren- 
der  extra  services,  taking  his  risk  of  compensation  out  of 
anticipated  profits,  and  that  such  compensation  should  be  half 
of  the  profits  if  any  were  made,  and  that  the  other  half  should 
be  equally  divided;  had  such  been  the  agreement  in  termS| 
the  capital  left  in  this  case  would  be  equally  divided. 

A  written  contract  of  partnership,  like  any  other  contract  in 
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writing,  is  to  be  oonstraed  according  to  the  true  intent  of  the 
parties,  as  fSedrly  deduced  from  the  terms  used. 

I  think  the  &ir  construction  of  this  contract  is  such,  as  to 
amount  to  an  agreement^  that  Hasbrouck  should  have  half  the 
profits  for  his  extra  services,  if  profits  were  made,  and  no  com- 
pensation for  such  services,  except  in  that  way;  leaving  the 
remaining  profits  to  be  divided  equally  if  profits  there  were, 
and  the  losses  to  be  shared  equally  if  losses  were  sustained. 

The  balance  of  capital  remaining  (the  fund  in  question), 
should  be  divided  equally  between  the  partners,  and  judgment 
should  be  entered  accordingly. 

Slosson,  J. — We  think  the  intention  of  the  parties  sufficiently 
manifested  by  the  agreement  itself  Apart  from  the  provisions 
as  to  profits  and  labor,  a  perfect  equality  exists  between  the 
two,  each  is  to  contribute  an  equal  amount  of  capital,  but  Has- 
brouck is  to  perform  all  the  work  of  the  partnership,  with  the 
exception  of  what  might  conveniently  be  done  by  Childs  in 
New  York  without  prejudice  to  his  other  business;  moreover 
Hasbrouck,  though  a  resident  in  the  State  of  New  York  at  the 
time  the  partnership  was  formed,  was  to  remove  to,  and  reside 
during  the  five  years  provided  for  its  continuance,  at  Keokuk; 
in  Iowa,  where  the  business  was  to  be  transacted.  There  was  a 
propriety  therefore,  in  making  a  discrimination  between  them 
as  to.  the  profits,  and  in  giving  the  larger  share  to  the  partner 
who  was  to  do  the  lai^r  share  of  the  work,  and  on  whose 
industry  and  ability  depended  the  success  of  the  enterprise. 

Whether  we  call  this  difference,  a  compensation  for  extra  ser- 
vice, payable  out  of  profits,  or  call  it  a  lai^r  share  of  profits  by 
way  of  compensation  is  a  matter  of  no  moment,  as  it  is  very 
manifest,  that  compensation  for  service  was  the  sole  object  of  the 
provision. 

Had  no  discrimination  been  made  in  the  agreement  as  to 
profits,  each  would  have  shared  equally,  not  only  on  the  general 
presumption,  in  absence  of  proof  to  the  contrary,  that  partners 
are  interested  equally,  but  because  each  had  contributed  an 
equal  amoxmt  of  capital,  notwithstanding  the  services  to  be 
rendered  by  one  were  wholly  disproportionate  to  those  which 
the  other  was  to  bestow.    The  &ct  that  a  discrimination  is  made, 
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there  being  no  cause  for  making  it,  in  any  difference  in  capital 
contributed,  indicates  clearly  that  it  was  intended  to  compensate 
for  the  superior  service  to  be  rendered  by  Hasbrouck.  If  this 
be  so,  it  is  quite  manifest  that  the  parties  could  never  have  in- 
tended that  Hasbrouck  was  to  run  a  risk  in  respect  to  his  capital, 
three  times  greater  than  that  incurred  by  Childs ;  in  other  words, 
that  he  was  to  bear  losses  in  the  same  proportion  he  was  to 
receive  profits,  even  to  the  entire  absorption  of  all  his  capital, 
and  possibly  the  bringing  him  in  debt  to  his  copartner  besides. 

There  is  nothing  unreasonable  in  holding  the  intention  of  the 
parties  to  have  been  that  losses  were  to  be  borne  equally  in  con- 
sideration of  an  equal  contribution  of  capital,  while  profits  were 
to  be  shared  unequally  in  consideration  of  the  difference  in 
services  to  be  rendered.  Hasbrouck  absolutely  stipulates  to 
render  the  greater  service,  and  his  compensation  is  to  depend 
wholly  on  the  success  of  the  trade,  the  making  of  profits.  If 
no  profits  are  made  he  loses  his  services,  and  also  the  interest 
on  his  capital,  while  Childs  who  has  rendered  no  service,  or 
comparatively  none,  loses  the  interest  on  his  capital.  They  are 
then  remitted  to  the  position  in  which  they  would  have  stood 
had  no  discrimination  been  made  in  respect  to  profits.  If  the 
losses  intrench  on  the  capital,  they  must  be  equ^y  borne,  and 
if  after  all  the  debts  are  paid  any  capital  rem£uns,  it  must  be 
equally  divided. 

I  think  this  to  be  the  fair  spirit  of  the  agreement,  the  under- 
standing of  the  parties,  and  the  true  rule  of  construction. 

Judgment  should  be  entered  that  the  fund,  being  a  residue  of 
capital  (all  the  debts  being  paid),  be  equally  divided  between 
the  partners. 

Hoffman,  J. — I  concur  in  the  result  to  which  the  Court  has 
arrived.  There  are  some  other  views  which  I  have  taken  of 
the  case,  and  proceed  to  state.  I  do  not  find  in  the  articles  of 
partnership  any  satisfactory  evidence  of  an  intention  in  fact,  to 
pay  Hasbrouck  the  extra  fifty  per  cent  of  profits  as  a  compen- 
sation for  his  services.  That  conclusion  makes  him  a  clerk,  with 
a  salary  rated  upon  profits  in  one  point  of  view,  and  a  partner  in 
another.  {BurcJde  v.  JEckarty  1  Denio,  337 ;  St.  Victory.  Daubret,  9 
Louis,  R.,  814.)    I  regard  the  articles  as  not  supplying  any  plain 


NEW  YORK— MAY,  1858.  118 

Hasbroack  v.  Ghilds. 

indication  of  the  intent  or  meaning  of  the  parties  upon  the  subject. 
The  question  in  my  mind  is,  what  rule  has  the  law  given  for  inter- 
preting the  provisions,  and  apportioning  the  sum  remaining  7 

I  understand  the  case  to  be,  that  the  debts  are  paid,  the  assets 
collected,  and  of  the  money  capital  contributed  there  remains 
the  sum  of  $879.80 ;  that  the  residue  has  been  lost  in  the  opera- 
tions of  the  concern.  All  that  has  been  received  from  the 
business  has  been  used  in  discharge  of  the  expenses  or  liabilities. 
These  have  exhausted  $8,120.20  out  of  the  $4,000,  contributed 
in  equal  portions.  How  is  the  residue  to  be  divided  between 
the  partners  ? 

There  are  some  general  propositions  bearing  upon  this  ques- 
tion  to  which  I  shall  first  advert 

A  partnership  may  be  formed,  not  only  as  to  strangers  but 
between  the  parties,  in  which  one  contributes  all  the  money 
capital,  and  another  his  skill  and  industry  alone ;  and  such  a 
partnership  may  involve  the  entire  community  of  the  labor  fmd 
skill  with  the  money,  upon  the  footing,  not  only  of  an  equal, 
but  of  a  higher  estimate  and  value  placed  upon  the  former  than 
upon  the  latter.  {Peacock  v.  Peacock^  16  Vesey,  49 ;  Dob  v.  Sal' 
sey,  16  John.  Rep.,  84;  Chase  v.  Barrett,  4  Paige,  158;  Kent's 
Com.,  voL  3,  p.  28;  Collyer  on  Part,  §§  16,  17;  BelFs  Com., 
2,  p.  614,  and  tiie  foreign  authorities  hereafter  cited.)  "  Part- 
nerships may  and  do  exist,  in  which  all  the  capital  is  contri- 
buted by  one,  and  nothing  but  his  labor  by  the  other,  who  not- 
withstanding, is  entitled  to  consider  the  capital  as  joint  stock,  and 
claim  an  equal  share  of  it,  or  of  its  produce.  The  law  in  all 
these  cases  moulds  itself  to  the  intention  of  the  parties,  when  that 
can  be  ascertained,  and  is  conformable  in  this  respect  to  the  doo- 
rine  of  continental  jurists."  (Smith's  Mercantile  Law,  p.  12.) 

Again,  it  is  a  settled  rule  that  a  liability  for  losses  follows  a 
right  to  profits,  and  ordinarily,  in  the  same  proportions.  (Ch.  J. 
DeGrey  in  Orace  v.  Smith,  2  Wm.  Bl.,  999 ;  Dob  v.  Habei/,  16 
John.  Bq).,  40 ;  OatskOl  Bank  v.  Gray,  14  Barb.  Rep.,  471 ; 
Bufdde  V.  JBdcart,  1  Denio,  837 ;  Bouman  v.  Bailey,  16  Vermont 
Sep.,  170.)  Generally  speaking,  the  cases  are  those  in  which  the 
question  arose  as  to  a  responsibility  to  creditors.  This  was  the 
case  also  in  Perry  v.  BiUl  (14  Georg.  Eep.,  699),  in  which  the 
point  is  fiilly  examined. 
15 
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I  apprehend  also,  that  where  there  is  no  express  provision, 
profits  are  to  be  taken,  and  losses  are  to  be  borne,  in  proportion 
to  the  contribution  of  the  associates  to  the  common  fund.  This 
is  the  doctrine  of  the  great  majority  of  the  writers  of  the  civil 
law.  (Troplong  du  Contrat  de  Societe^  tome  2,  p.  84.)  He  shows 
that  the  text  of  Ulpian  is  really  not  contradictory.  Pothier 
approves  of  it,  with  a  modification  not  important  to  be  noticed 
{Ibid) ;  and  Pardessus  adopts  the  proposition  of  Pothier,  Code 
Oomm.,  K,  985,  tome  4,  p.  36 ;  JDomat,  vol.  1,  p.  149.  Article 
1853,  Code  of  France;  Pirtk  v.  Penn,  S  Dana's  K'y  Eep. 
See  also  the  full  and  able  comment  of  Yinnius,  who  examines 
and  criticises  the  opposite  doctrine  with  care.  Inst,  Ed.  1726, 
JDe  Societate,  Lib.  iii,  tit  251. 

The  passage  in  Bell's  Commentaries  (vol.  2,  p.  614)  intimating 
a  diflFerent  rule,  cannot  be  regarded  as  of  force  in  opposition  to 
such  strength  of  authority  as  I  have  adduced  to  support  this 
doctrine. 

The  different  rule  apparently  stated  by  the  text  writers,  with 
the  authorities  relied  upon,  when  fully  examined,  do  not  conflict 
with  the  civil  law.  (See  CoUyeron  Partnership,  p.  161,  §  167, 
Perkins'  Edition.) 

After  a  careAil  examination  of  the  English  authorities,  I  am 
satisfied  that  we  are  at  liberty  to  adopt  any  just  principle  for  the 
valuation  of  labor  contributed  to  the  partnership  funds,  which 
the  agreement  of  the  parties  does  not  preclude,  and  equity  may 
dictate.  It  is  manifest  that  if  the  law  permits  us  to  do  this  in 
the  simple  case  of  labor  given  by  one,  and  money  by  another,  it 
will  sanction  it  in  aU  the  combinations  into  which  they  may  be 
brought. 

The  case  of  Peacock  v.  Peacock  is  generally  cited  as  settiing  an 
arbitrary  rule  for  the  appreciation  of  labor,  upon  the  question  of 
profits  and  losses,  where  the  parties  have  not  expressly  regulated 
it,  and  settled  it  upon  the  footing  of  equality.  The  case  is 
reported  in  16  Vesey,  51,  and  (upon  the  trial  of  the  issue  before 
Lord  Ellenborough),  in  2  Campbell,  45.  The  latter  treated  it  as  a 
question  for  a  jury  on  evidence. 

The  subject  received  a  full  discussion  and  determination  in 
the  case  of  Thompson  v.  Campl)eU  (  5  Wilson  &  Shaw,  16 ;  Ibid, 
7th  Bligh,  432),  in  the  House  of  Lords.     Campbell  had  been  a 
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derk,  and  was  taken  into  partnership  without  contributing  cap- 
ital, and  no  share  of  profits  fixed.  The  Lord  Ordinary  sent  the 
case  to  a  jury  court  to  determine  whether  there  was  a  partner- 
ship, and  if  so,  the  proportions  of  the  parties.  On  a  reclaimer, 
the  Court  above  found  that  there  was  a  partnership  f]x>m  a 
certain  day ;  and  that  the  presumption  of  law  was,  that  there  was 
to  be  an  equal  participation  of  profits. 

On  appeal  to  the  House  of  Lords,  the  judgment  was  rerersed, 
and  the  Lords  of  Session  were  directed  to  frame  issues  to  try  the 
whole  of  the  matters  in  dispute.  It  was  held  that  there  was  no 
such  presumption  of  law  as  was  insisted  upon ;  that  it  was  a 
presumption  of  &ct  which  a  jury  might  act  upon  in  the  absence 
of  everything  tending  to  control  it;  but  that  such  evidence 
should  not  only  not  be  shut  out,  or  discountenanced,  but  should 
be  even  courted  to  show  what  would  be  a  just  proportion. 

It  was  decided  that  the  rule  stated  by  Lord  Ellenborough,  and 
acted  upon  by  the  jury,  was  not  shaken  by  anything  which  fell 
from  Lord  Eldon,  in  Peacock  v.  Peacock.  The  jury  of  merchants 
was  the  best  tribunal  in  the  land  to  settle  such  a  question ;  and 
the  Scottish  law  was  not^  that  equality  of  division  was  a  settled 
rule. 

Justice  Stoby  is  dissatisfied  with  the  reasoning  of  the  great 
judges  in  this  case,  and  doubts  the  decision.  He  cites  Chancel- 
lor Kent  as  opposed,  and  also  some  later  English  authorities. 
(Kent's  Com.,  vol.  8,  p.  28;  Oould  v.  Oouldy  6  Wend.,  268; 
WAster  v.  Bray,  7  Hare,  177 ;  Fanar  v.  Beswick,  1st  Moody  k 
Bob.,  527.)  Chancellor  Kent  dtes  Peacock  v.  Peacock,  and  Omld 
V.  ChuJd. 

In  ChvJd  V.  Oould  Chanceller  Walworth  adverts  to  Peacock  v. 
Peacocky  and  observes  ''that  in  the  absence  of  all  proof  to  the 
contrary,  partners  are  presumed  to  be  equally  interested.  It 
was  after  a  trial  had  been  had,  and  inequality,  if  any,  could  have 
been  proven  by  Bradley,  a  competent  witness." 

I  have  examined  with  care  the  other  cases  cited,  and  presume 
to  say  that  there  is  nothing  in  them  inconsistent  with  Thompson 
V.  QimpbelL  If  there  was  they  would  be  contrary  to  the  law  of 
England,  as  finally  settled  in  the  House  of  Lords. 

I  take  it  then  to  be  the  law  of  England,  that  in  the  case  of  a 
partnership  constituted  by  the  contribution  of  the  labor  or  skill 
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of  one,  and  the  capital  of  another,  there  is  no  presumption  of  law, 
of  equality  of  participation.  A  court  or  jury  is  at  liberty  to 
value  the  former  upon  all  the  facts  of  the  particular  case.  They 
may  consider  youth,  eminence  or  inferiority  of  skill,  physical 
vigor,  and  experience;  in  short,  all  that  can  influence  an  estimation 
ex  equo  et  bono.  The  law  is  not,  that  a  legal  presumption  must 
be  overcome  by  demonstrative  evidence  of  a  different  contract ; 
but  it  is,  that  equality  is  merely  a  presumption  of  fact,  as  a 
piece  of  evidence  to  be  weighed  by  a  jury  or  judge  with  all  the 
other  facts,  to  lead  to  a  right  decision  and  estimate. 

This  is  in  truth  the  recognition  of  a  great  doctrine  of  the  civil 
law,  traceable  through  all  its  ages,  and  which  the  Code  of  France 
has  attempted  to  render  precise,  the  doctrine,  viz. :  of  the  appre- 
ciation of  labor  in  contrast  with  capital.  There  was  on  the  one 
side,  what  may  be  termed  the  imaginative  theory  carried  to  excess, 
which  lifted  industry  and  skill  far  above  money ;  and  there  was 
on  the  other  side,  the  material  theory,  which  made  money  pre- 
eminent, and  labor  insignificant  The  wisdom  and  the  learning 
of  a  succession  of  able  commentators  have  been  employed  to 
adjust,  by  the  laws  of  truth  and  reason,  these  rival  pretensions. 

In  a  case  then  of  labor  furnished  by  one,  with  or  without  a 
contribution  of  money,  and  money  alone  supplied  by  another, 
what  rules  of  law  govern  the  relations  between  the  parties  ? 
I  am  satisfied  that  the  various  questions  which  arise  in  such 
cases,  and  several  of  which  arise  here,  cannot  be  well  answered 
without  recourse  to  the  foreign  law. 

There  is,  perhaps,  no  passage  in  which  the  outline  of  the 
general  principles  upon  this  subject,  is  more  fully  or  precisely 
stated,  than  the  following  fix)m  Vinnius :  "  This  contribution  of 
work  is  not  made  in  one  mode  only,  for  either  the  work  is  con- 
tributed with  the  use  of  money  only,  in  which  case  the  capital 
perishes  to  its  owner,  or  the  work  is  contributed  with  the  very 
proprietorship  of  the  money,  in  which  case  he  who  supplies  the 
work  is  a  sharer  of  the  capital.  In  the  first  case,  it  is  not  the 
capital  which  is  compared  with  the  labor,  but  the  risk  of  losing 
that  capital  and  losing  the  gain  which  may  probably  be  expected 
from  it.  In  the  other  case,  the  value  of  the  work  is,  as  it  were, 
added  to  the  capital,  and  he  who  famishes  the  work  has  a  share 
for  its  amount,  in  the  capital  itself."  (Inst.,  p.  697,  Ed.  1726). 
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See  also  Butherfortli's  Institutes  (b.  1,  cap.  13,  §§  32,  36,)  for  a 
valuable  statement  of  the  rule.  It  is  quoted  by  Justice  Story 
(On  Partneiships,  p.  38,  note). 

The  equalization  of  labor  with  capital  was  a  favorite  dogma 
of  many  writers.  The  authors  of  what  is  termed  the  School  of 
the  Theologians  particularly  supported  it. 

When  industry  and  capital  form  thus  a  common  fund  on  a 
footing  of  parity,  the  result  is,  that  as  to  profits,  every  portion 
of  the  money  which  has  contributed  to  produce  them  is  com- 
pensated by  an  equal  value  in  the  labor  supplied.  Each  portion 
of  money  lost  is  met  by  its  equivalent  value  in  so  much  labor 
spent;  and  what  may  remain  of  money  is  a  fiind  owned  jointly 
and  so  divisible. 

This  principle  and  its  operation  is  admirably  stated  by  Du- 
nrnton.  (Droit  Francaise,  tome  17,  p.  487,  n.  452.) 

But  the  case  is  very  different  when  labor  is  fiirnished  as  an 
equivalent  for  the  use  of  money  only,  and  not  as  of  equal  value 
with  the  money  itself.  The  contributor  of  capital  has  then  a 
right  to  reclaim  the  amount  from  the  fund.  The  associate  of 
labor  is  not  liable  for  any  part  of  a  loss  of  such  money.  Bes  pe- 
ri doTnino  is  the  maxim  strictly  applicable ;  and  if  any  portion 
of  the  money  is  unexhausted,  the  party  who  advanced  it  receives 
it  back. 

This  rule  is  supported  by  a  multitude  of  the  ablest  commen- 
tators of  the  civil  law.  From  the  list  of  them  to  be  found  in 
Troplong  (tome  13,  p.  62,  et  seq.),  I  should  judge  it  to  be  almost 
universally  received. 

The  testimony  of  PufFendorf  in  its  favor  may  be  usefully 
stated  at  length. 

"  Upon  the  termination  of  a  partnership,  if  each  party  con- 
tributed only  money,  it  is  plain  that  upon  a  division,  each  must 
receive  according  to  his  contribution.  But  if  both  money  and 
labor  were  contributed,  it  must  be  considered,  after  what  manner 
the  collation  was  made;  for  when  labor  is  contributed  on  the  one 
side,  and  only  the  use  of  money  on  the  other,  he  who  contributed 
the  money  does  not  admit  the  other  to  a  share  in  the  princi- 
pal, but  only  to  his  proportion  of  the  gain  that  might  be  made 
of  the  money  and  labor  joined  together;  and  in  this  case,  as  he 
who  contributed  only  labor  has  no  title  to  any  part  of  the  money, 
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80  the  Other  alone  as  owner  is  concerned  in  the  risk  that  the  money 
is  exposed  to.  The  risk  that  the  money  runs,  and  the  gain  that 
may  be  expected  from  it,  is  compared  with  the  labor." 

"  The  best  way  in  this  case  is,  to  rate  the  risk  of  the  princi- 
pal and  the  hope  of  the  gain  according  to  the  interest  generally 
given  for  money.  Supposing  then  this  interest  is  to  be  £6  per 
cent,  if  one  party  contributes  labor  worth  £60,  and  the  other 
£1,000  in  money,  they  shall  share  equally  of  the  gain."  (Law 
Nat  and  Nature,  book  v,  c.  8,  §  2.) 

I  may  add  that  if  the  capital  is  £1,000,  the  value  of  the 
labor  when  not  defined,  is  fixed  at  $60  per  annum  as  an  equiva- 
lent for  the  risk  of  the  contributor  of  money  losing  £60,  the 
interest  receivable,  had  the  amount  been  invested  at  the  legal  rate. 

Yet  some  writers  contested  this  view,  and  chiefly  the  dis- 
tinguished Pothier,  who  introduced  a  different  regulation  into  the 
Code  of  Prance.  The  1851st  article  provides,  "that  all  subjects 
of  contribution  which  are  not  fixed,  but  consume  in  the  usage, 
are  at  the  risk  of  the  association."  Money  is  treated  as  of  this 
class.  The  case  is  put  of  a  contribution  of  the  use  of  20,000 
francs  by  one,  and  of  labor  only  by  the  other,  and  of  the  loss 
of  10,000  fntncs.  Is  the  associate  of  labor  to  bear  5,000  francs 
of  this  loss?  The  answer  of  the  civil  law,  by  its  great  mass  of 
eminent  writers,  is  No!  The  answer  of  Pothier,  and  of  the 
Code  of  France,  is  Yes  I   (Troplong,  lU  supra,  also  p.  187,  n.  660) 

Another  important  point  was  much  contested.  In  the  absence 
of  express  provisions,  what  shall  be  the  presumption  of  the  law? 
Ib  it  that  the  body  of  the  money  capital  is  brought  into  the 
common  stock  {communicata),  or  only  the  use  of  it?  This  is  a 
question  which  has  long  agitated  the  interpreters  of  the  Roman 
law. 

I  quote  the  opinion  of  Pardessus  in  his  own  language.  In  the 
absence  of  precise  stipulations,  or  controlling  circumstances, 
where  an  associate  brings,  in  industry  alone,  the  other  who  has 
contributed  property  shall  be  treated  as  giving  only  the  use  of 
the  thing;  for  that  use  is  an  equivalent  more  exact  for  the  indus- 
try;  than  the  proprietorship.  (Droit  Com.,  tome  4,  51.) 

He  is  supported  by  Duranton,  who  cites  a  number  of  authors 
to  the  same  effiect  (Tome  17,  p.  490,  &c.) 

Yet  the  prevalence  of  the  attractive  idea  of  the  exaltation  of 
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-  -  " 

labor  and  skill  to  an  equality  with  money,  has  led  several  wri- 
ters to  combat  this  conclusion,  and  Grotius  decides;  that  we 
cannot  erect  into  a  maxim  the  equality  of  labor  with  the  interest 
of  money  only;  but  the  circumstances  of  each  case  must  be 
consulted  to  determine  the  intention  of  the  parties;  whether  the 
labor  was  to  be  balanced  with  the  money,  or  only  with  the  use 
of  the  money.  (De  Jure  Pacis  et  Belli,  2,  12,  24.) 

Carrying  out  this  leading  idea  of  the  value  of  labor,  the  Code 
of  France  has  sought  to  establish  a  fixed  rule  in  place  of  the 
speculations  of  the  learned;  and  it  has  declared  in  the  1853d 
article,  that  when  one  brings  in  only  his  industry,  his  share  in 
the  benefits  and  losses  is  regulated,  as  if  his  contribution  had 
been  equal  to  that  of  the  associate,  who  has  brought  in  the 
smallest  amount 

M.  Doranton's  comments  upon  this  article,  appear  to  me  to  be 
dear  and  satisfiactory.  "K  there  are  two  parties,  the  labor  of  the 
one  who  contributes)  it,  is  estimated  as  of  equal  value  with  the 
money  contribution  of  the  other.  K  there  are  several  partners, 
it  is  estimated  as  equal  to  the  contribution  of  the  one  who  has 
brought  in  the  least  amount 

"But  if  the  service  and  the  money  are  not  confounded  as  to 
ownership,  in  other  words,  not  combined  in  a  common  stock,  but 
only  the  use  of  the  money  is  compared  with  the  industry,  then 
the  money  is  reclaimed  befor  a  division.  But  when  the  con- 
tribution of  one  is  confounded  as  to  the  ownership  itself,  with 
the  industry  of  the  other,  as  the  amount  cannot  be  reclaimed, 
the  portion  of  the  one  who  fiirnishes  industry,  is  not  only  in 
the  profits  and  losses,  but  in  the  fund  itself." 

It  is  sufficiently  obvious,  that  the  1853d  article  of  the  Code 
before  noticed,  provides  for  a  case  in  which  the  labor  is  plainly 
not  brought  in  comparison  with  the  use  of  the  money  merely. 
When  that  point  is  indeterminate,  the  Code  settles  it  When  the 
money  is  at  the  risk  of  the  association,  it  becomes  the  property 
of  the  association.  The  labor  is  made  equal  to  the  money  of 
one,  or  to  that  of  the  lowest  contributor,  if  more  tiian  one. 

But  the  Code  has  not  provided  for  the  case  of  a  contribution 
by  one  of  industry,  together  with  a  certain  amount  of  capital, 
and  by  another  of  capital  only.  The  authors  of  the  Joumale  de 
Palais  consider  that  this  question  should  be  left  to  the  decision 
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of  the  judges  upon  the  circumstances  of  the  case.  ( Repertoire 
Generale,  vol.  11,  p.  838,  n.  882,  Astor  Library.)  They  put 
this  case — a  contribution  of  50,000  francs  by  one,  and  of  25,000 
francs  and  industry  by  another.  They  insist  that  the  contribu- 
tion of  the  latter  is  to  be  estimated  at  60,000  francs  only,  not  at 
75,000.    They  cite  Duvergier  to  the  same  point. 

On  the  other  side,  the  principle  of  Troplong  would  estimate  it 
at  75,000  francs.  He  gives  an  example  of  one  party  putting  in 
20,0Ck)  francs,  and  another  10,000  and  his  industry.  He  deems 
the  contribution  of  the  latter  to  be  30,000  francs.  (Tome  18,  p. 
88,  n.  619). 

Duranton  fully  discusses  this  subject,  especially  as  con- 
nected with  the  case  of  three  associates.  He  concludes  thus: 
"After  all,  as  the  Code  has  not  provided  for  this  case,  the 
Tribunals  must  decide,  upon  the  circumstances,  whether  the 
parties  have  estimated  the  industry  of  one  simply  by  the  value 
of  the  money  he  himself  put  in,  or  according  to  the  diiference 
between  his  contribution  and  that  of  his  associate  who  has  con- 
tributed the  least;  or,  lastly,  upon  the  footing  of  the  actual 
amount  of  the  money  contribution  of  the  associate  who  puts  in 
the  least  (Tome  17,  p.  495.) 

In  tiie  Treatise  of  Scheiduuin,  edited  by  Weisenbach,  the 
rule  is  stated,  with  decision,  that  where  one  contributes  money, 
and  the  other  labor,  the  latter,  upon  the  termination  of  the 
partnership,  neitiier  shares  in  the  money  nor  bears  any  portion 
of  what  is  lost  He  loses  his  labor,  and  the  other  his  money. 
(Comm.  on  the  Institutes,  p.  459.) 

I  understand  that  no  writer  upon  the  civil  law  of  modem 
days  is  of  higher  authority  than  Strykius.  In  his  chapter  De 
Societate  (Supplement,  vol.  13,  p.  118,  §  6),  he  says:  "Care 
must  also  be  taken "  (he  is  speaking  of  an  act  for  forming  a 
partnership)  "if  one  brings  in  only  labor,  and  another  capital, 
as  to  what  shall  be  the  rule,  when,  upon  the  dissolution,  nothing 
but  the  capital  remains ;  because,  of  strict  right,  he  who  has 
contributed  the  work,  receives  nothing  of  the  capital,  but  the 
whole  returns  to  him  who  furnished  it"  He  then  adverts  to  tiie 
exception  advocated  by  Molina  and  others ;  when  the  work  is 
so  important  as  to  be  an  equivalent  for  the  capital  itself.  He 
condemns  the  exception,  and  concludes  that  to  entitle  the  partner 
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of  labor  to  share  in  the  capital,  there  must  be  a  provision  in  the 
articles  to  that  effect. 

See  also  a  passage  from  Ansaldus,  quoted  by  Mr.  Loubat  in 
his  work  on  Limited  Partnerships,  p.  305. 

But  as  the  Code  has  not  fixed  any  rule  for  the  estimate  of 
labor,  when  one  party  contributes  it  in  conjunction  with  money, 
neither  has  it  prescribed  that  in  such  case,  the  money  is  to  be  at 
die  risk  of  the  association;  in  other  words,  to  be  compared  with 
capital  itself.  Especially,  it  has  not  provided  for  this  case, 
when,  as  in  the  present  instance,  the  rate  of  profits  is  fixed  and 
unequal 

But  M.  Duranton  meets  this  case.  "Suppose  that  Paul  and 
Peter  have  contracted  a  partnership  for  five  years.  Paul  has 
put  in  SO, 000  francs,  and  Peter  10,000  francs  with  his  industry, 
or  hiB  industry  merely ;  if  it  is  provided  in  the  contract  that 
each  of  the  parties  shall  have  a  certain  portion  of  the  profits  or 
in  the  losses  (and  it  is  unimportant  whether  this  is  equal  or 
unequal)  there  is  no  difl&culty  in  the  case;  for  it  is  evident  that 
the  parties  meant  that  the  use  or  enjoyment  only  of  the  capital 
should  be  in  common,  as  it  is  in  the  profits  or  in  the  losses;  that 
they  have  regulated  the  shares,  and  the  body  of  the  contribution 
is  not  profit  Each  one,  therefore,  is  to  take  back  the  sum  con- 
tributed respectively,  or  by  one  of  them  solely,  and  the  fruits 
are  divided  according  to  the  proportions  fixed,  (Tome  17,  p. 
439.) 

"Even  when  the  contract  is  silent  as  to  the  shares,  it  is  more 
reasonable  to  suppose  that  the  industry  has  t)een  compared  with 
the  interest  of  the  money  put  in  by  one,  or  with  the  interest  of 
the  excess  of  that  sxmi  over  that  brought  in  by  the  associate  who 
has  contributed  labor  also."  (Ibid.) 

The  principle  of  the  author  seems  reasonable  and  practical. 
Profits  naturally  indicate  the  fruits  or  accretions  of  the  fund, 
and  are  separate  from  and  independent  of  it,  although  springing 
out  of  it;  and,  conversely,  losses  may  be  regarded  as  the  liabili- 
ties to  be  paid  beyond  the  capital  first  applied  in  their  discharge. 
It  is  in  fruits  beyond  capital  that  the  party  is  to  have  his  pro- 
portion, and  losses  beyond  capital  he  is  to  bear  in  the  same 
ratio. 

I  may  add  that  this  view  receives  some  support  from  the 
16 
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general  doctrine  of  the  law;  that  upon  the  final  adjustment  of 
accounts,  after  debts  are  paid,  the  capital  of  each  is  to  be  restored 
before  profits  are  ascertained  and  divided.  (CoUyer,  §  818;  Gary 
on  Partnership,  89 ;  Bell's  Com.,  voL  2,  p.  616 ;  2d  Vesey,  Sen., 
242 ;  Levy  on  Mercantile  Accounts,  §  200.) 

The  application  of  the  rules  of  the  civil  law  thus  stated  to  the 
present  case  seems  to  be  both  clear  and  just  We  are  to  appre- 
ciate the  value  of  Hasbrouck's  extra  labor  by  comparing  it  with 
the  interest  of  some  given  amount  of  contribution  or  capital 
found  in  the  case.  We  have  the  capital  of  $4,000  contributed 
equally.  We  have  an  extra  half  of  profits  given  to  him,  and 
withdrawn  &om  Childs.  Assuming  the  capital  to  yield,  with  the 
application  of  labor,  legal  interest,  we  have  $280  as  the  annual 
profit  Childs  takes  of  this  one-fourth  or  $70  on  his  capital  of 
$2,000;  Hasbrouck  an  equal  amount  on  his  same  capital.  Hence 
the  appreciation  of  his  extra  labor  is  the  interest  on  one-half  of 
the  capital,  or  the  profit  of  the  same,  whether  beyond  or  below 
legal  interest.  In  case  nothing  is  earned,  Hasbrouck's  labor 
thus  valued,  and  the  interest  on  his  capital  is  lost  Childs'  inter- 
est on  his  capital  has  been  also  lost  The  loss  is  thus  propor- 
tionate to  the  profits,  had  any  been  earned.  Then  the  payment 
of  capital  towards  a  further  loss  begins  on  a  footing  of  equality 
and  if  anything  remains,  it  is  equally  divisible. 

The  theory  of  Childs'  counsel  is,  that  three-fourths  of  all  the 
losses  (or  three-fourths  of  $8,120.20),  is  to  be  borne  by  Has- 
brouck. This  would  be  $2,340.15,  and  leave  him  chargeable 
with  $340.15,  his  contribution  being  $2,000.  That  Childs  is  to 
bear  one-fourth,  $780.05,  which  leaves  him  entitled  to  $1,219.95. 
The  whole  of  the  residue  must,  therefore,  be  paid  to  him, 
$879.80,  and  he  would  be  entitled  to  $340.15,  which  Hasbrouck 
owes. 

It  is  obvious  that  had  the  losses  exhausted  the  whole  capital, 
Hasbrouck  would  thus  have  been  bound  to  pay  Childs  $1,000, 
upon  this  theory.  Thus,  in  effect,  Hasbrouck  would  be  made  the 
guarantor  of  $1,000  of  Childs'  capital,  because  in  remuneration 
of  his  extra  labor  and  capacity,  three-fourths  of  profits  are 
reserved  to  him,  instead  of  one-half.  I  apprehend  that  the 
agreement  does  not  imply  this;  that  the  law  does  not  warrant  it; 
and  Certainly  justice  disclaims  it 
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Mj  conclusion  is,  that  the  remaining  fond  is  to  be  equally 
divided  between  the  parties. 
Judgment  was  ordered  accordingly  * 


*  This  case  was  submitted  in  December,  1857,  at  a  Greneral  Term,  held  before 
BoflwoBiH,  HofTMAK,  Slosson  and  Woodruff,  J.  J. ;  the  Judges  were  unable 
to  agree  upon  the  proper  judgment  to  be  entered ;  Bosworth  and  Woodruff, 
J.  J^  were  of  the  opinion  that  the  losses  should  be  borne  by  the  partners  in 
the  same  proportions  that  they  had  agreed  that  they  should  share  in  the 
profits. 

They  deemed  the  general  rule,  that  when  articles  of  copartnership  declare 
the  proportion  in  which  the  profits  are  to  be  shared,  but  are  silent  on  the  sub- 
ject of  losses,  the  partners  are  bound  to  contribute  in  the  same  proportion  to 
the  los^  to  be  well  settled. 

That  m  a  case  like  the  present,  the  Court  are  not  at  liberty  to  indulge  in 
conjecture  respecting  the  motive  wliich  induced  the  parties  to  make  the 
apportiofnment  of  profits  to  which  they  agreed. 

That  the  parties  to  the  agreement  must  be  assumed  to  have  known  the 
general  rule  before  stated,  and  that  it  is  therefore  to  be  assumed  as  matter  of 
legal  construction,  that  when  the  parties  agreed  that  Hasbrouck  should  receive 
three-fourths  of  the  profits,  one  of  the  considerations  moving  thereto,  was  his 
known  liability  in  such  case  to  bear  the  like  proportion  of  the  losses. 

That  if  the  Court  are  to  inquire  at  all  into  the  reasons  which  induced  the 
assent  of  the  parties  to  the  arrangement,  it  cannot  be  said,  judicially,  that  the 
services  which  Hasbrouck  was  to  render  were  worth  any  particular  sum,  nor 
that  they  were  necessarily  more  useful  to  the  firm  than  the  credit  and  influ- 
ence of  Childs  with  such  services  as  he  was  bound  to  render,  while  on  the 
other  hand  it  is  reasonable  that  he  who  had  the  chance  of  the  largest  profit 
should  in  turn  take  the  hazard  of  the  greatest  loss. 

Nor  can  the  services  and  talents  of  Hasbrouck  be  regarded  as  equivalent  to 
a  contribution  of  capital,  to  the  amount  of  the  aggregate  of  money  contributed, 
80  as  to  draw  to  itself  on  that  ground  one-half  the  profits,  for  the  same  reasons 
last  suggested.  But  if  they  can  be  regarded  as  capital,  then  they  should  be  set 
down  instating  the  accounts  as  so  much  money,  to  wit,  $4,000,  and  as  in  their 
nature  they  cannot  be  lost  (but  the  temporary  use  thereof  only)  they  remain  to 
Hasbrouck  as  part  of  his  distributive  share  of  the  surplus  assets,  and  then  this 
reason  tor  allowing  him  three-quarters  of  the  profits  will  result  in  charging 
him  the  same  proportion  of  the  losses,  for  plainly,  if  Hasbrouck  had  contributed 
$6,000  and  Childs  $2,000,  and  the  services  being  equal,  Hasbrouck,  by  agree- 
ment, was  to  receive  three-quarters  the  profits,  he  would,  so  long  as  any 
capital  remained,  bear  three-quarters  of  the  loss. 

But  that  the  reasonable  and  obvious  explanation  of  the  arrangement  made 
waa^  tii&t  the  bu^ess  was  placed  more  especially  under  the  management  of 
Hasbrouck,  and  was  to  be  conducted  mainly  at  his  risk,  as  to  profit  and  loss. 
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Hugh  Maxwell  et  aZ.,  Respondents,  v.  The  East  River  Baitk, 

Appellants. 

Thomas  E.  Davis  (on  the  1st  of  February,  1831)  owning  in  fee  the  lots  of  land 
fronting  on  both  sides  of  Eighth  street  (then  60  feet  wide)  and  extending 
from  the  Second  to  the  Third  avenue,  in  the  city  of  New  York,  before 
selling  any  of  the  lots,  in  order  to  make  that  part  of  Eighth  street  a  hand- 
some place  of  residence,  formed  a  plan  to  set  back  the  houses  on  both  sides 
of  the  street  from  the  Second  to  the  Third  avenue  eight  feet,  and  so  laid  it 
out  and  gave  it  the  name  of  SL  Mark's  Place;  and  then  caused  a  map  to  be 

• 
Having  the  actual  control  and  the  hope  of  larger  gains,  losses,  from  his  failure 
in  skill  or  judgment^  or  from  his  unforeseen  misadventures,  though  without 
any  faulty  might  properly  and  equitably  fall  upon  him  for  whose  greater  benefit 
the  adventure  was  made. 

That  no  Court  could  say  that  Childs  had  agreed  or  would  have  consented 
that  his  capital  should  be  employed  in  the  business,  under  a  stipulation  that 
Hasbrouck  should  enjoy  three-fourths  of  the  profits,  except  upon  a  clear 
recognition  of  the  principle,  that  if  his  own  chances  of  profits  were  small,  his 
hazard  of  loss  existed  only  in  the  like  relative  degree. 

That  it  is  not  only  in  accordance  with  the  general  rule  above  stated,  and 
which,  as  a  general  rule,  is  not  denied,  but  it  is  safer  and  best  calculated  to  do 
justice,  to  apportion  losses  according  to  the  chances  of  profit,  than  to  indulge 
in  speculation  and  complicate  the  subject  by  conjectures  respecting  the 
motives  of  the  parties  in  each  particular  case,  not  declared  in  the  instniment, 
and  so  to  destroy  the  rule  itself,  render  any  general  rule  impossible,  and 
leave  the  distribution  of  surplus  assets  to  the  uncertainty  which  always 
results  from  suffering  the  supposed  hardships  of  the  case  to  affect  the  decision, 
or  which  may  be  worse,  to  the  peculiar  views  of  the  judge  who,  for  the  time 
being,  may  be  charged  with  such  distribution. 

That  the  application  of  these  principles  in  tnith  works  no  hardship.  Since 
in  this  view  it  conforms  to  the  true  construction  of  the  agreement  of  the 
parties.  Hasbrouck  has  had  his  chances  of  profits  and  his  full  opportunity  to 
make  bis  services  and  skill  avail  to  produce  them,  and  each  should  share  the 
loss  in  the  like  proportion. 

Hoffman  and  Slosson,  J.  J.,  were  of  the  opinion  that  the  losses  ^ould 
be  borne  by  the  partners  equally. 

A  reargument  was  ordered,  and  was  had  in  April,  1858,  before  Hoffman 
Slosson  and  Pierrefont,  J.  J.,  and  after  such  reargument  was  had,  the  case 
was  decided  as,  and  for  the  reasons  above  stated. 
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made  of  St  Mark's  place,  showing  a  street  seventy-six  feet  wide  between 
these  avenues ;  and  then  erected  on  tJie  south  side  of  the  street^  on  a  uniform 
line  and  aocording  to  this  plan,  sixteen  dwelling-houses  of  a  superior  class ; 
and  on  the  north  side,  thirteen  such  dwelling-houses  according  to  said  plan ; 
and  whm  he  sold  any  of  the  houses  or  lots,  exhibited  this  plan  and  map  to 
the  purchasers,  and  represented  to  ail  who  purchased,  that  the  street  was 
always  to  remain  as  laid  out,  and  that  when  he  so  formed  and  laid  out  the 
street  and  built  thereon,  he  gave  up  and  dedicated  the  strip  of  eight  feet  of 
land  on  each  side  of  the  street  from  the  Second  to  the  Third  avenues,  to  be 
used  as  a  part  and  portion  of  the  street  in  the  manner  it  has  since  been 
used ;  and  the  plaintiff  severally  purchased  some  of  said  dwelling-houses 
on  said  street,  or  a  lot  and  lots  and  erected  dwellings  thereon;  on  the 
fiuth  of  and  relying  on  such  assurances,  and  prior  to  the  sale  by  Davis  of 
the  lot  in  question ;  and  in  February,  1833,  the  lot  in  question  (now  owned 
by  the  defendants),  and  being  at  the  northeast  comer  of  Third  avenue 
and  Eighth  street,  and  fronting  on  said  avenue,  was  sold  by  Davis  to 
uoe  Wilkes  on  the  like  representations  and  assurance,  and  on  the  exhibition 
to  him  of  such  plan  and  map,  and  Wilkes  immediately  thereafter  erected  the 
building  in  question  thereon,  according  to,  and  to  conform  to  such  plan;  and 
the  defendants  subsequently  became  grantees  and  owners  of  the  premises  in 
question  by  a  deed  dated  the  2d  of  November,  1852,  which  deed  declares 
that  '*  the  premises  hereby  conveyed,  including  (include)  a  certain  court- 
yard of  about  eight  feet  in  width,  laid  off  along  the  southerly  side  thereof^" 
and  conveys  the  premises  granted,  *'  subject  to  all  restrictions  and  covenants, 
if  any  exist,  in  relation  to  keeping  the  court-yard  perpetually  open  as  such 
court^yard ; "  and  all  of  said  lots  having  been  built  upon  according  to  and 
with  a  view  to  conform  to  and  carry  out  said  plan ;  and  the  buildings  so 
erected  on  said  premises  from  the  Second  to  the  Third  avenue,  and  the  said 
premises  having  been  used  and  enjoyed  thenceforth  according  to  said  plan ; 
and  the  defendants  threatening  to  pull  down  the  building  so  built  on  their 
said  lot  and  to  erect  a  new  one  up  to  and  on  the  line  of  Eighth  street  as 
originally  laid  out 

1.  It  was  held,  that  the  plaintiffs  were  entitled  to  a  Judgment  enjoining  the 
defendants  perpetually  from  building  or  erecting  any  house  or  building  on 
the  open  space  of  ground  between  the  northerly  line  of  Eighth  street  as 
originally  laid  out,  and  the  northerly  line  of  sud  street  as  drawn  on  the  said 
map  of  St  Mark's  place. 

2.  It  was  also  hddj  that  on  the  facts  as  found,  there  was  an  agreement  or 
understanding  between  Davis  and  each  purchaser  from  him,  that  the  plan 
he  had  adopted  and  which  he  exhibited  to  them  as  an  inducement  to  buy, 
should  be  conformed  to  in  building  upon  both  sides  of  St.  Mark's  place  from 
the  Second  to  the  Third  avenue ;  and  that  the  open  space  thus  made  to 
constitute  the  apparent  street  should  continue  permanently  seventy-six  feet 
in  width ;  and  that  the  plan  having  been  conformed  to  by  Davis,  and  eveiy 
such  purchaser  solely  with  a  view  to  conform  to  it  and  to  execute  such 
agreement ;  the  original  purchasers,  afler  the  long  time  that  had  elapsed, 
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had  acqaired  a  right  both  against  each  other  and  against  said  Davis  to 
have  the  street  so  kept  open  and  used,  and  that  the  defendants  bought  the 
lot  in  question  with  such  notice,  that  their  rights  are  not  superior  to  those 
of  Wilkes,  their  remote  grantor. 
3.  It  was  also  hdi^  that  such  were  the  rights  of  the  parties,  notwithstanding 
each  deed  from  Davis  bounded  the  lot  it  conveyed,  by  the  line  of  Eighth 
street  as  originally  laid  out,  and  contained  a  covenant  that  he  owned  it  in 
fee,  free  from  all  charges  and  incumbrances  thereon. 

(Before  Bosworth,  Woodruff  and  Pderrepont,  J.  J.) 
Heard,  February  8;  decided.  May  29,  1858. 

Henry  F.  Tallmadge,  Hugh  Maxwell,  James  J.  Van  Allen 
and  Comelius  B'  Bogart,  the  plaintiffs  in  this  action,  being, 
severally,  owners  in  fee  simple  of  several  lots  of  land  on  the 
north  side  of  and  fronting  on  Eighth  street,  in  the  city  of  New 
York,  between  the  Second  and  Third  avenues,  brought  this 
action  against  the  East  Eiver  Bank,  as  defendants,  to  restrain 
the  latter  ftom  erecting  any  building  on  the  open  space  of  eight 
feet  in  width,  between  the  southerly  wall  of  defendants'  building, 
at  the  northeast  corner  of  Eighth  street  and  Third  avenue,  and 
the  northerly  line  of  said  street  as  originally  laid  out ;  (its  width, 
as  originally  laid  out,  being  sixty  feet,  and  the  buildings  on 
either  side  of  it,  being  on  a  uniform  line,  eight  feet  back  of  it). 

The  plaintiffe  bring  the  action  "  as  well  on  thdir  own  behalf, 
as  on  behalf  of  all  others  who  may  be  affected  by  the  several 
matters  herein-  complained  of,  against  the  defendants,  the  East 
River  Bank."  It  was  commenced  on  the  22d  of  April,  1853,  and 
tried  in  May,  1866,  before  Mr.  Justice  Duer,  without  a  jury, 
who  gave  a  judgment  granting  the  relief  sought,  and  from  that 
judgment  the  defendants  appealed  to  the  General  Term. 

The  complaint  sets  forth:  First  That  the  plaintiffs  are  sever- 
ally owners  of  lots  fronting  on  the  north  side  of  Eighth  street, 
between  Second  and  Third  avenues,  with  valuable  dwelling- 
houses,  which,  and  also  all  the  dwelling-houses  on  said  north 
side,  and  also  on  the  south  side  of  Eighth  street,  between  Second 
and  Third  avenues,  are  built  eight  feet  back  from  the  original 
line  of  said  north  and  south  sides  of  Eighth  street,  having  in 
front  an  open  space  or  court-yard  of  the  width  of  eight  feet,  the 
whole  distance  between  Second  and  Third  Avenues,  on  each  side 
of  Eighth  street. 

Second.  That  said  dwelling-houses  were  so  built  and  set  back 
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in  pursuance  of  an  understanding  and  agreement  in  regard  to,  and 
dedication  of,  said  strip  eight  feet  wide  in  front  of  said  houses,  for 
such  open  space  and  court-yard,  and  to  form  a  part  and  portion 
of  said  street,  by  Thomas  E.  Davis,  who  about  the  1st  of  Febru- 
ary, 1831,  became  the  owner  of  the  entire  block  between  Eighth 
and  Ninth  streets  and  Second  and  Third  avenues,  and  about  the 
same  time  became  the  owner  of  the  land  on  the  south  side  of 
Eighth  street,  between  the  Second  and  Third  avenues,  and  who 
soon  thereafter,  as  an  inducement  to  purchasers,  adopted  a  line 
eight  feet  back  from  the  original  line  of  Eighth  street,  on  both 
sides,  between  Second  and  Third  avenues ;  and  that  such  line, 
thus  adopted,  became  and  was,  by  agreement,  and  by  formal  and 
pubhc  dedication  of  said  owner,  Davis,  the  line  upon  which  aU 
buildings  on  each  side  of  said  street  should  be  erected. 

Third.  That  afterward,  about  1832,  Davis,  in  pursuance  of  such 
plan,  erected  dwellings  on  the  south  side  of  Eighth  street,  on  the 
line  so  adopted,  thereby ,  promoting  increased  convenience, 
beauty  and  value ;  that  Eighth  street,  between  Second  and  Third 
avenues,  became  and  was  known  as  St.  Mark's  place ;  that  after- 
ward, about  1834,  a  row  of  dwelling-houses  was  erected,  on  each 
side  of  Eighth  street,  between  Second  and  Third  avenues,  on 
the  lines  so  fixed  and  adopted;  and  that  Davis  sold  all  the 
houses  erected  by  him,  with  an  express  declaration,  agreement 
and  assurance  that  the  entire  line  so  adopted,  should  be  contin- 
ued uniform  on  both  sides  of  Eighth  street,  from  the  Second  to 
the  Third  avenues,  whereby  many  persons  were  induced  to  pur- 
chase ;  and  that  all  the  owners  of  lots  on  Eighth  street,  between 
Second  and  Third  avenues,  in  pursuance  of  said  understanding, 
agreement  and  dedication,  adopted  said  line,  and  buildings  were 
erected  thereon  accordingly. 

Fourth.  That  the  owner  of  the  lot  on  the  northeast  comer  of 
Eighth  street  and  Third  avenue,  in  pursuance  of  said  under- 
standing, agreement  and  dedication,  adopted  said  line,  and  about 
twenty  years  ago  erected  the  building  on  said  line,  which  now 
remains  standing  on  said  lot. 

Fifth.  Claims  that  Davis,  by  his  said  dedication,  and  his 
grantees,  by  a  similar  dedication,  &c.,  in  pursuance  of  the  origi- 
nal agreement,  plan  and  intention  of  said  Davis,  are  bound  by 
said  agreement,  and  dedication  of  the  use  of  said  eight  feet,  as  a 
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part  of  the  street,  and  that  the  owners  of  lots  in  St  Mark's  place 
have  no  right  to  encroach  thereon,  &c.,  &c. 

Sixth.  That  on  or  about  the  1st  of  November,  1852,  the 
defendants  purchased  of  Caleb  O.  Halstead,  said  lot  and  build- 
ing thereon,  on  the  northeast  comer  of  Eighth  street  and  Third 
avenue,  with  express  notice  of  said  understanding,  agreement 
and  dedication;  and  that  the  deed  to  Halstead  contained  a  clause 
subjecting  the  grant  to  all  existing  restrictions  and  covenants,  as 
to  keeping  said  space  or  court-yard  perpetually  open. 

Seventh.  Claims  that  defendants  are  bound  by  said  agreement 
and  understanding  in  regard  to,  and  dedication  of|  said  strip  of 
ground,  &c.,  &c. ;  but,  in  violation  thereof,  threaten  to  pull  down 
the  building  erected  and  now  standing  on  their  said  lot,  and  to 
build  thereon  a  large  building,  fronting  on  Eighth  street,  and 
extending  to  the  line  of  said  street,  as  originally  laid  out,  and 
covering  the  said  eight  feet,  &c.,  which  will  be  a  serious  injury 
and  damage  to  the  plaintiffi,  and  other  owners  of  lots  and 
dwelling-houses  on  Eighth  street,  between  Second  and  Third 
avenues,  &c.,  &c. 

Eighth.  Plaintiffs,  for  themselves  and  others,  therefore,  demand 
an  injunction  order,  and  also  a  perpetual  injunction  against  the 
defendants,  restraining  them  from  erecting  any  building*  on  the 
open  space  of  eight  feet  on  the  northerly  side  of  Eighth  street, 
in  front  of  the  southerly  side  of  the  building  at  the  northeast 
comer  of  Eighth  street  and  Third  avenue^  or  such  other  remedy 
and  relief  as  their  case  entitles  them  to. 

An  injunction  order,  as  prayed  for,  was  granted  on  the  fiUng 
of  this  complaint,  and  has  been  ever  since  continued  in  force. 

The  answer:  First.  Admits  that  the  dwelling-houses  on  Eighth 
street,  between  Second  and  Third  avenues  are  built  several  feet 
back  from  the  orignal  lines  of  the  street  But  avers  that  all  the 
spaces  between  the  dwellings  and  said  original  lines  are  inclosed 
and  used,  and  occupied  by  the  occupants  of  the  dwellings,  and 
are  not  open,  as  alleged  in  complaint. 

Second.  Has  no  knowledge  as  to  the  purchase,  in  1881,  by 
Davis,  of  the  block  between  Eighth  and  Ninth  streets,  and  on 
the  north  side  of  Eighth  street,  between  Second  and  Third 
avenues,  and  the  adoption  by  him  of  a  hne  eight  feet  back  from 
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the  original  line  of  Eighth  street,  between  those  avenues ;  and 
denies  that  such  lino  was,  by  adoption,  or  agreement,  or  dedica- 
tion, the  line  upon  which  all  buildings  on  each  side  of  said 
street,  firom  Second  to  Third  avenue,  should  be  built 

Third.  Denies  that  the  owner  of  the  lot  on  the  northeast  comer 
of  Third,  avenue  and  Eighth  street,  with  notice,  or  in  pursuance 
of  the  alleged  understanding,  agreement,  or  dedication/  adopted 
said  line  eight  feet  back;  but  avers  he  so  located  the  building 
erected  by  him,  for  his  own  convenience,  and  of  his  own  volition. 
At  the  time  of  its  erection,  aU  the  other  houses  in  Eighth  street, 
between  Second  and  Third  avenues,  had  been  erected,  and  with- 
out any  agreement  or  understanding  whatever,  to  which  the 
owner  of  said  comer  lot  was  a  party,  that  such  lot  should 
be  built  upon,  or  used,  in  any  particular  manner,  or  be  in  any 
manner  subservient  to  the  other  lots  or  their  owners. 

Fourth.  Denies  that  Davis,  in  the  manner  alleged,  or  other- 
wise, dedicated  the  eight  feet,  or  any  space,  or  that  his  grantees 
are  bound  by  any  agreement  and  dedication  whatever,  of  the 
use  of  any  such  space,  as  a  part  of  the  street,  or  otherwise. 

Fifth.  Admits  that  defendants  purchased  of  0.  0.  Halstead; 
but  denies  all  notice  of  any  such  understanding,  agreement,  or 
dedication,  as  alleged  in  the  complaint ;  or  that  there  was  any 
covenant,  restriction,  or  agreement,  as  to  keeping  open  such 
space  or  court-yard;  and  insists  that  they  should  not  be 
restrained  firom  using  their  said  property  as  absolute  owners 
thereof 

Sixth.  Admits  that  defendants,  in  virtue  of  their  absolute  title, 
are  about  to  take  down  the  building  now  standing  on  the  lot, 
and  to  erect  thereon  a  larger  building,  to  be  used  as  a  banking- 
house,  covering  the  whole  front  of  the  lot  on  Third  avenue  down 
to  the  line  of  Eighth  street,  which  building  will  not  encroach  on 
any  space  ov\  land  belonging  to  the  plaintiffs,  or  in  which  they 
have  any  right  or  interest;  and  will  be  a  beautiful  edifice,  and 
will  tend  to  improve  the  appearance  of  the  avenue  and  street^ 
and  to  enhance  the  value  of  the  property. 

Seventh.  Ajs  a  separate  defence,  defendants  say,  that  on  the 
ISth  of  February,  1838,  Edmund  Wilkes  became  seised,  in  fee- 
simple,  of  said  lot  on  the  northeasterly  comer  of  Third  avenue 
und  Eighth  street,  and  of  other  adjoining  premises;  and  on  or 
17 
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about  the  SOth  of  September,  1833,  executed  a  mortgage  to  the 
Jackson  Marine  Insurance  Company,  of  said  comer  lot  and  an 
adjoining  lot,  to  secure  the  payment  of  $12,000,  lent  by  the 
Company  to  him,  which  mortgage  was  duly  acknowledged  and 
recorded.  That  said  Company  had  no  notice  of  the  alleged 
understanding,  agreement,  and  dedication,  or  of  any  other  agree- 
ment affecting  the  premises;  and,  to  the  extent  of  said  loan  of 
$12,000,  are  bona  fide  purchasers  without  notice.  After  the 
mortgage,  the  building  now  on  the  premises  was  erected,  and 
defisiult  being  made  in  payment,  said  Company,  on  the  17th  of 
January,  1837,  filed  in  the  Court  of  Chancery  their  bill  of  fore- 
closure against  Wilkes  and  others ;  obtained  on  the  8th  of  May, 
1838,  a  decree  of  foreclosure  and  sale ;  and  on  the  10th  of  June, 
1838,  caused  the  mortgaged  premises  to  be  sold  by  a  Master  in 
Chancery,  at  which  sale  said  Company  became  the  purchasers, 
and  the  premises  were  duly  conveyed  to  them  by  the  Master. 
On  the  9th  of  March,  1844,  said  Company  sold  and  conveyed 
the  same  to  Caleb  0.  Halstead  for  $9,000,  by  him  paid,  he  being 
at  the  time  a  bona  fide  purchaser  without  notice;  and  that  defend- 
ants have  acquired,  as  bona  fide  purchasers,  all  the  rights  and 
title  which  said  Jad^on  Marine  Insurance  Company  and  said  C. 
0.  Halstead  had  in  the  premises ;  and  defendants  insist  that  such 
rights  are  superior  to  the  alleged  agreement,  understanding  and 
dedication,  if  any  such  existed. 

The  decision  of  the  Court  was  as  follows : 

"  The  following  facts  are  found  to  be  established  by  the  plead- 
ings and  evidence  in  the  case : 

"  This  action  was  commenced  on  the  22d  day  of  April,  1853. 

"  The  plaintiffs  severally  own  lots  of  land,  and  the  buildings 
thereon,  on  the  northerly  side  o^  and  fironting  on  St  Mark's 
place,  between  the  Third  and  Second  avenues,  in  the  city  of 
New  York ;  (Maxwell  owns  a  lot  of  land  and  building  thereon, 
on  the  northerly  side  of  St  Mark's  place,  between  Second  and 
Third  avenues. ) 

"The  defendants  own  a  lot  at  the  northeasterly  comer  of 
Third  avenue  and  St  Mark's  place. 

"  [This  building  fronts  on  Third  avenue  and  also  on  St  Mark's 
place,  and  is  on  a  line  with  the  fronts  of  the  buildings  east  of  it,* 
yrhich  front  on  the  north  side  of  St  Mark's  place.] 
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"On  the  29tli  of  September,  1829,  Nicholas  William  Stuyvesant 
and  wife,  and  Charles  Henry  Hall  and  wife,  executed  a  deed  to 
Ae  Mayor,  Aldermen,  and  Commonalty  of  the  city  of  New 
York,  ceding  to  them  a  strip  of  land  sixty  feet  in  width,  extend- 
ing from  the  westerly  side  of  the  Second  avenue  to  the  easterly 
side  of  the  Third  avenue,  which  was  then  known  on  the  map 
of  the  city  as  Eighth  street 

''On  the  22d  of  December,  1830,  Thomas  E.  Davis  purchased 
from  Charles  Henry  Hall  the  entire  property  fronting  on  the 
southerly  side  of  Eighth  street,  between  the  Second  and  Third 
avennes;  and  on  the  1st  day  of  February,  1831,  Davis  pur- 
chased from  Nicholas  W.  Stuyvesant  and  wife,  the  entire  block 
fronting  on  the  north  side  of  Eighth  street,  between  the  Second 
and  Third  avenues, 

"  Davis,  then  being  the  owner  of  all  the  lands  on  both  sides  of 
Eighth  street,  between  the  Second  and  Third  avenues,  and  before 
he  sold  or  disposed  of  any  of  the  lots  fronting  on  Eighth  street, 
in  order  to  make  that  part  of  Eighth  street  a  handsome  place  of 
residence,  formed  a  plan  to  set  back  the  houses  on  both  sides  of 
the  street,  from  the  Second  to  the  Third  avenues,  eight  feet^ 
and  so  laid  it  out,  and  gave  it  the  name  of  St  Mark's  place. 

"Davis  then  caused  a  diagram  or  map  to  be  made  of  St  Mark's 
place,  showing  a  street  of  seventy-six  feet  in  width,  lix)m  the 
Second  to  the  Third  avenue. 

"This  was  before  he  sold  or  built  on  any  of  the  lots;  and  soon 
thereafter,  and  in  conformity  to  this  plan,  Davis  erected  sixteen 
houses  on  the  south  side  of  the  street,  and  thirteen  on  the  north 
side,  including  the  houses  at  the  northwest  comer  of  St  Mark's 
plaoe  and  Second  avenue. 

"All  these  dwelling-houses  were  of  a  superior  class,  and  all  on 
one  uniform  line,  and  on  the  line  he  had  so  planned  and  laid  out 
for  the  streets. 

"When  Davis  sold  any  of  the  houses  or  lots,  he  exhibited  this 
plan  to  the  purchasers,  and  represented  to  all  who  purchased, 
that  the  street  was  always  to  remain  as  laid  out,  and  that  when 
he  so  formed  and  laid  out  the  street  and  built  thereon,  he  gave 
tip  and  dedicated  the  strip  of  eight  feet  of  land  on  each  side  of 
the  street,  from  the  Second  to  the  Third  avenues,  to  be  used  as  a 
part  and  portion  of  the  street  in  themanner  it  has  since  been  used. 
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"Davis  sold  to  Maxwell  and  Betts  lots  in  St.  Mark's  place ;  and 
Maxwell  and  Betts  bought  on  the  faith,  and  assurance  of  Davis, 
that  the  street  was  to  be  of  the  width,  and  according  to  the  plan 
and  diagram  exhibited  by  him  previous  to  the  purchase ;  and 
before  tiie  sale  of  the  lot,  to  Henriques,  or  conveyance  to 
Wilkes. 

"On  the  11th  of  October,  1832,  Davis  conveyed  to  Moses 
Henriques'  two  lots  on  the  Third  avenue,  at  the  northeast 
corner  of  Third  avenue  and  Eighth  street,  and  a  lot  on  Eighth 
street,  next  easterly  of  the  corner  lots. 

"  This  deed  appears  to  have  been  in  the  nature  of  a  mortgage 
given  to  secure  Josephs  &  Company,  of  which  firm  Henriques 
was  a  partner,  for  money  loaned  by  them  to  Davis ;  [Davis  still 
retaining  the  right  to  dispose  of  the  property,  accounting  to 
them  for  the  same  when  sold.] 

"  [On  the  13th  of  February,  1833,  Davis  negotiated  the  sale  of 
these  lots  to  Edmund  Wilkes,  who,  on  that  day,  received  a  deed 
from  Henriques  and  wife  for  said  lots.  At  the  time  Davis  sold 
these  lots  to  Wilkes,  he  showed  to  Wilkes  the  diagram  of  the 
plan,  and  declared  his  intention  to  set  the  building  back  eight 
feet  from  the  original  line  of  the  street.  And  when  Wilkes 
built  the  comer  building,  now  owned  by  the  defendants,  and  also 
two  other  houses  east  of  it,  he  erected  them  all  on  the  line 
designated  by  Davis,  and  in  conformity  with  the  line  of  the 
other  buildings  previously  erected  by  Davis  on  that  street,  car- 
rying out  the  plan  which  Davis  had  previously  formed  to  make 
St  Mark's  place  a  uniform  street  of  seventy-six  feet  wide.] 

"About  the  time  Wilkes  built  the  houses  at  the  northeast 
comer  of  St  Mark's  place  and  Third  avenue,  he  erected  the 
building  at  the  southwest  comer  of  St  Mark's  place  and  the 
Third  avenue.  This  house  was  built  in  conformity  with  the  line 
of  the  other  houses  on  that  side  of  the  street,  previously  adopted 
and  built  on  by  Davis.  On  the  30th  of  September,  1834,  Wilkes 
mortgaged  to  the  Jackson  Insurance  Company  two  lots  at  the 
northeast  comer  of  the  Third  avenue  and  Eighth  street,  includ- 
ing the  defendants'  lot  At  the  time  Wilkes  mortgaged  to  the 
Jackson  Insurance  Company,  [the  lot  had  been  built  on  and  the 
house  covered  in.] 

The  premises  so  mortgaged  were  afterwards  foreclosed  and 
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poichased  by  the  Jackson  Insurance  Company.  Afterward,  and 
on  the  9tli  of  March,  1844,  the  premises  were  sold  by  the  com- 
pany to  Caleb  O.  Halstead. 

"The  deed  described  the  premises  by  boundary  lines  extending 
to  the  original  line  of  Eighth  street,  and  adds  to  the  description 
of  the  property  these  words:  "The  premises  hereby  conveyed, 
including  a  certain  court-yard  of  about  eight  feet  in  width,  laid 
off  along  the  southerly  side  thereof." 

"Caleb  O.  Halstead  and  wife,  by  deed  dated  November  1, 1852, 
and  recorded  the  sixteenth  of  said  November,  conveyed  the 
premises  (granted  by  the  preceding  deed)  to  the  defendants. 

"The  description  of  the  premises  is  the  same  in  both  deeds. 
And  there  is  inserted  at  the  end  of  the  habendum  clause  in  said 
deed,  these  words:  "Subject  to  all  restrictions  and  covenants,  if 
any  exist,  in  relation  to  keeping  the  court-yard  perpetually  open 
as  such  court-yard." 

"  The  defendants,  before  and  at  the  time  of  commencing  this 
action,  intended  and  declared  that  they  were  about  to  take  down 
the  building  being  on  the  said  premises,  and  to  erect  thereon 
such  new  building  as  is  stated  in  their  answer,  and  to  locate  the 
same  on  the  line  of  Eighth  street,  as  it  was  originally  laid  out, 
covering  the  eight  feet  in  front  of  their  building  on  the  south- 
erly  side  thereof. 

"  The  eflfect  of  such  an  act  would  be  to  narrow  the  street  eight 
feet  the  whole  length  of  the  defendants'  premises,  on  St  Mark's 
place,  which  would  operate  as  a  serious  annoyance  and  substan- 
tial iiy  ury  to  the  owner  of  every  lot  on  both  sides  of  that  street, 
between  the  Second  and  Third  avenues. 

"  The  defendants  bought  with  notice  that  it  was  claimed  there 
were  restrictions,  which  would  prevent  them  from  acquiring  a 
right  as  purchasers  of  the  lots  to  build  ,upon  the  eight  feet 
described  as  a  court-yard,  and  that  the  same  had  been  dedicated 
by  Davis  to  the  use  o^  and  as  a  part  and  portion  of  the  street 
not  to  be  built  on,  as  early  as  1831 ;  and  this  strip  of  land  having 
been  so  used  since  that  time,  I  find,  as  conclusions  of  law,  from 
these  &ct8,  that  Davis  made  a  valid  dedication  of  eight  feet  of 
ground  on  each  side  of  that  portion  of  Eighth  street  called  St 
Mark's  place  to  the  use  of  the  public,  and  that  such  dedication 
operated  as  a  permanent  enlargement  of  the  street,  and  that  its 


184  CASES  IN  THE  SUPERIOR  COURT. 

Maxwell  y.  The  East  River  Bank. 

validity  is  not  affected  by  the  fact  that  it  was  made  with  the 
intention  and  understanding  that  the  proprietors  of  lots  fronting 
on  Eighth  street  should  be  at  liberty  to  inclose  eight  feet  in  fix)nt 
of  the  houses  erected  or  to  be  erected  thereon,  as  an  area  or 
court-yard;  and  I  further  find  that  the  purchasers  of  lots  from 
Davis  having  assented  to  the  dedication  so  made  by  him  at  the 
time  their  respective  purchases  were  made,  they  and  their 
grantees  are  now  estopped  firom  disputing  its  validity ;  it  follows, 
necessarily,  from  the  &cts  and  conclusions  of  law  so  found  by 
me,  that  the  plaintiff  are  entitled  to  a  judgment  for  the  relief 
demanded  in  their  complaint" 

Judgment  was  entered,  that  the  defendant  "  be  and  hereby  is 
perpetually  restrained  and  enjoined  firom  building  or  erecting 
any  building  or  house  on  the  open  space  of  eight  feet  of  ground 
on  the  northeast  side  of  Eighth  street,  in  front  of  the  southeast 
side  of  the  building  now  standing  on  the  defendant's  said  pre- 
mises at  the  northeast  corner  of  Eighth  street  and  the  Third 
avenue  in  the  city  of  New  York,  or  any  part  thereof" 

From  that  judgment  the  defendants  appealed  to  the  General 
Term. 

B.  F.  Buder^  for  appellants  (among  other  things),  insisted : 

in.  The  parol  and  other  proofe  given  by  the  plaintiflEs,  of  acts  tn 
pais,  by  Davis  and  others,  fell  equally  short  of  proving  any  sucb 
dedication  of  the  strip  in  question,  as  is  alleged  in  the  complaint 

1.  It  is  not  pretended  that  Davis  ever  promised  or  proposed 
to  dedicate  the  strip  of  eight  feet  in  width,  to  the  use  of  the  pub- 
lic, as  a  carriage-way,  or  foot-way,  or  in  any  other  such  way  as 
to  be  used  by  the  public ;  and  therefore,  no  dedication,  in  the 
sense  of  the  law,  or  within  the  meaning  of  the  adjudged  cases^ 
was  ever  attempted  or  intended  to  be  made  by  him. 

The  right  claimed  by  the  plaintiffs  fidls,  not  under  the  head 
of  dedication  of  land  to  public  uses,  but  that  of  predial  urban 
servitudes,  and  to  the  particular  servitude  of  the  Roman  law,  rum 
officiendi  luminibus  vel  praspectui. 

As  to  dedications :  (Matter  of  Seventeenth  street,  1  Wend., 
262 ;  Matter  of  Lewis  street,  2  Wend.,  472 ;  Livingston  v.  Mayor 
of  New  York,  8  id.,  85 ;  Oity  of  Cincinnati  v.  Lessee  of  White, 
0  Peters,  481 ;  Trustees  of  Watertown,  4  Paige,  510 ;  PearsaU  v. 
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Pbst,  20  Wend.,  Ill;  22  id.,  425,  484,  474  to  488;  Eunter 
V.  Trustees  of  Sandy  HiO,  6  Hill,  410;  Pitcher  v.  New  York  and 
Erie  Batbroadj  6  Sand.  S.  C.  R,  587 ;  Murison  v.  Eungerfordj  6 
Barb.  S.  C.  R,  265,  271,  272 ;  Irwin  v.  Dixion,  9  Howard's  U. 
S.  R,  10,  80  to  88;  JSadeau  v.  Mead,  14  Barb.  S.  C.  R.,  828, 
839;  Ourtis  v.  Keesler,  id.,  511,  521,  622;  Gotdd  v.  Glass,  19 
Barb.  S.  C.  R,  179, 194, 195.) 

As  to  the  servitude  daim^  here:  {HiUs  y.  MUler,  8  Paige, 
254,  256,  257;  Pitkin  v.  Lang  Island  Baaroad  Co.,  2  Barb.  Ch. 
R,  221,  281 ;  Kaufinann's  Mackeldey,  voL  1,  p.  840,  §  811,  No. 
S,  and  Notes ;  Digest^  Book  8,  tit.  2,  §§  15, 16;  8  Kent's  Com., 
434  to  486,  §  4;  446  to  448;  Fishmcmgers'  Co.  v.  East  India  Co., 
1  Dick,  168,  165;  Attorney- General  v.  NichoU,  16  Ves.,  842; 
Sjuire  t.  Campbell,  1  Mjlne  and  Craig,  459.) 

2.  Even  had  Davis  iiitended  to  dedicate  the  strip  of  eight  feet 
to  the  public,  as  a  part  of  the  street,  he  wholly  omitted  to  do  any 
legal  act  to  eiSectuate  this  purpose ;  and  what  was  actually  done 
by  him,  and  those  who  purchased  of  him,  was  inconsistent  with 
any  such  dedication.  They  set  their  houses  back,  but  retained 
the  strip  for  their  own  private  use.  (Cases  above.) 

8.  The  making  and  exhibition  by  Davis,  of  the  map,  diagram 
and  plan,  spoken  of  by  him  and  other  witnesses,  however  they 
might  bind  him,  in  equity,  to  leave  open  court-yards  in  front  of 
the  lots  owned  by  him,  could  not  bind  or  affect  Henriques,  or 
his  grantees.  The  obligation,  if  any,  was  personal  as  to  Davis, 
and  could  not  run  with  the  land  conveyed  by  him  to  Henriques. 

4.  Henriques  acquired  a  full  and  absolute  title'  to  the  lots 
in  Third  avenue,  on  the  comer  of  Eighth  street,  conveyed  to 
him  by  Davis,  in  1882 ;  and  neither  he  nor  his  grantees  could  be 
a&ctedby  any  agreement  or  assurance  thereafter  made  by  Davis, 
or  by  any  agreement  between  the  owners  and  occupants  of  lots 
on  Eighth  street^  to  which  such  grantees  were  not  parties ;  or  by 
any  acts  done  by  such  owners  or  occupants  or  by  other  parties. 

IV.  The  right  claimed  by  the  plaintiffi  in  this  action,  whether 
r^[arded  as  an  interest  in  the  lands  of  the  defendants,  or  as  an 
easement  or  servitude,  could  only,  under  the  law  of  this  state, 
be  CTeated  by  instrument^  in  writing,  duly  executed  by  compe- 
t^t  parties;  and  there  was  no  legal  proof  whatever  of  any 
such  instrument  in  writing.  (IRS.,  788,  §§  187,  140 ;  id, 


186  CASES  IN  THE  SUPERIOR  COU|lT. 

Mftxwell  y.  The  East  River  Bank. 

V.  Shippaifn,  6  Bam.  &  Ores.,  221;  S.  C,  7  Dowl.  &  R,  783; 
Mumford  v.  Whitney^  15  Wend.,  880;  HxUer  v.  Auburn  and 
760,  §§  6, 10;  2  R.  S.,  184, 135,  §§  6,  8?  id.,  187,  §  6;  Htwlins 
Syracuse  Railroad^  6  Hill,  61 ;  Pitkin  v.  Long  Mmd  Railroad  Oo.j 
2  Barb.  Oh.  R.,  221,  281,  282 ;  Wdfe  y.  Frost,  i  Sand.  Ch.  R., 
72,  88  to  93 ;  and  cases  there  cited.) 

V.  The  rights  of  Wilkes,  and  his  grantees,  under  the  deed  of 
Davis  to  Henriques,  cannot  be  impaired  or  affected  by  the  feet 
that  the  same  was  made  to  him  by  Davis,  for  the  purpose  of 
securing  the  payment  of  moneys  due  from  Davis  to  the  firm  of 
Josephs  &  Co.  The  deed  passed  the  whole  title  in  the  premises 
described  therein  to  Henriques ;  and  Wilkes,  although  he  con- 
tracted for  the  purchase  of  Davis,  is  entitled  to  all  the  benefits 
of  this  deed.    A  fortiori^  are  his  grantees  so  entitled. 

VL  There  was  nothing  in  the  negotiations  between  Davis  and 
Wilkes  prior  to,  or  at,  the  execution  of  the  deed  of  Henriques 
to  Wilkes,  to  impair  the  absolute  title  in  the  premises  conveyed 
to  Wilkes  by  that  deed,  or  to  charge  the  same  with  a  perpetual 
easement  or  servitude  in  favor  of  the  plaintiffs  and  their  co- 
owners  in  St.  Mark's  place. 

All  negotiations,  whatever  they  were,  between  Davis  and 
Wilkes,  were  merged  in  the  deed,  by  which  alone  the  rights  of 
the  parties  are  to  be  determined. 

Vn.  Mr.  Wilkes  did  not,  by  the  erection  of  said  building,  as 
it  was  erected,  affect  or  impair  the  absolute  title  in  the  premises 
conveyed  to  him  by  Henriques,  nor  charge  the  same  with  a 
perpetual  easement  or  servitude  in  &vor  of  the  plaintiff  and 
their  co-owners  in  St  Mark's  place;  nor  have  these  consequences 
been  produced  by  the  user  of  the  plaintifis,  or  the  non-user  of 
the  defendants  or  their  predecessors  in  the  title. 

1.  Wilkes,  by  the  mere  omission  to  occupy,  by  his  building, 
the  strip  of  eight  feet^  did  not  lose  his  title  in  and  dominion  over 
the  same ;  much  less  grant  to  the  plaintiffs  and  their  GOK>wnerB 
the  title  now  claimed  by  them. 

2.  There  is  no  room  for  applying  here  the  doctrine  of  pre- 
scription. The  time  of  enjoyment  is  too  short;  and  the  grants 
have  all  been  produced  in  evidence. 

8.  Nor  is  there  room  for  claiming  by  adverse  enjoyment  of 
twenty  years.    It  existed  for  less  than  nineteen  years ;  and  for 
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no  paxt  of  the  time  was  it  adverse,  or  in  derogataon  of  the  rights 
of  Wilkes  and  his  grantees.  (Cases  above  cited ;  Parker  v.  Foote^ 
19  Wend.,  809,  31S  to  819 ;  Townsend  v.  McDonald,  2  Kem.,  881, 
891,  892,  and  cases  there  cited.) 

YIIL  The  defendants  are  entitled  to  the  full  benefits  of  the 
title  acquired  by  Wilkes,  and  by  him  conveyed  by  his  mortgage, 
since  foreclosed,  to  the  Jackson  Insurance  Company. 

1.  The  nxortgage  from  Wilkes  to  the  Jackson  Marine  Insu- 
rance Company,  of  September  SO,  1884,  in  respect  to  the  pre- 
mises described  therein,  is  precisely  like  the  deeds  from  Hen- 
nqoea  to  Wilkes,  and  from  Davis  to  Henriques. 

2.  The  decree  of  sale  on  the  foreclosure  of  the  Wilkes  mort- 
gage (8th  May,  1838),  and  the  master's  deed  in  pursuance 
thereof  (of  9th  Jane,  1838),  follow  the  description  contained  in 
&e  mortgage,  and  are  equally  absolute  and  unrestricted. 

3.  The  clause  in  the  deed  &om  the  Jackson  Marine  Insurance 
Company  to  Halstead,  of  the  12th  March,  1844,  making  the 
grant  subject  to  all  the  provisions,  stipulations,  and  restrictions, 
if  any,  concerning  the  court-yard,  and  the  keeping  the  same 
perpetually  open;  neither  proves  the  dedication  allied  in  the 
complaint,  nor  impairs  or  affects  the  title  of  Halstead.  Nor 
from  this  clause,  or  any  extrinsic  £EU3t  can  any  covenant  be  im- 
pUed.  {Kinney  v.  WaUs,  14  Wend.,  88.) 

4.  The  same  remarks  apply  to  Uie  like  provision  in  the  deed 
firom  Halstead  to  the  defendant,  of  the  1st  of  November,  1852. 

TX"-  The  defendants  are  purchasers,  for  a  valuable  considera- 
tion, without  notice  of  any  such  dedication,  restriction,  or  claim, 
aa  that  now  set  up. 

1.  The  clause  in  the  deed  of  the  Insurance  Company  to  Hals- 
tead repeated  in  the  deed  of  Halstead  to  the  defendants^  although 
sufficient  to  put  the  defendants  on  inquiry,  is,  of  itself,  insuffi- 
cient to  create  a  binding,  legal  covenant  or  restriction,  if  none 
was  before  in  existence. 

2.  It  was  evidently  inserted  in  these  deeds,  by  the  grantors 
therein,  for  greater  caution,  and  to  qualify  the  effect  of  their 
covenants  of  title. 

8.  The  inquiries  made  by  the  grantees  resulted  in  their  ascer- 
taining that  there  was  not,  and  that  never  had  been,  any  such 
restriction  or  covendnt  as  was  referred  to  in  said  clause. 
18 
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I.  The  eight  feet  of  land  in  fix>nt  of  the  houses  on  the  north 
side  of  St  Mark's  place,  formerly  Eighth  street,  is  now  and  has 
been  since  the  erection  of  the  buildings  thereon,  permanently 
dedicated  to  the  public  use,  and  is  now  a  part  and  portion  of  the 
highway;  and  the  owners  on  the  street  have,  in  connection  with 
the  public  interest,  a  right  to  insist  that  the  eight  feet  shall  con- 
tinue* and  be  kept  for  such  use.    . 

I.  Because  dedication,  as  the  term  is  applied  in  reference  to 
this  subject,  is  the  act  of  devoting  or  giving  property  for  some 
proper  object,  and  in  such  a  manner  as  to  conclucle  the  owner. 

The  law  which  governs  such  cases  is  anomalous.  Under  it, 
rights  are  parted  with  and  acquired,  in  modes  and  by  means 
unusual  and  pecuUar.  Ordinarily,  some  conveyance  or  written 
instrument  is  required  to  transmit  a  right  to  real  property ;  but 
the  law  applicable  to  dedication  is  different 

Dedication  may  be  made  without  writing  by  act  in  pais^  as 
well  as  by  deed.  {Himter  v.  The  Trustees  of  Sandy  StO,  6  Hill 
R.,  411 ;  20  Wend.,  116;  Post  v.  PearsaU,  22  id,  484,  447,  478, 
477  and  478 ;  14  Barb.  R,  521  and  522.) 

II.  Dedication  may  be  made  in  two  ways. 

1.  By  length  of  time  the  use  has  continued.  Formerly 
twenty  years  was  thought  necessary;  afterward  twelve,  then 
eight  years,  subsequently  a  shorter  time  has  been  held  sufficient 
{Livingston  v.  The  Mayor  of  New  York,  8  Wend.  R,  106 ;  6  id., 
556;  20  id.,  117;  14  Barb.  R,  528.) 

2.  By  an  act  so  unequivocal  as  to  show  the  intention  of  the 
party  at  the  time. 

The  Chancellor  says,  in  the  case  of  Livingston  v.  The  Mayor  of 
New  York,  8  Wend.,  105 :  "  No  particular  time  is  necessary  as 
evidence  of  dedication.  It  is  not  like  a  grant  presumed  from 
length  of  time.  K  the  act  of  dedication  be  unequivocal, 
it  may  take  place  immediately.  As,  for  instance,  if  a  man 
build  a  row  of  houses  on  each  side  of  a  strip  of  land,  making  it 
a  street  leading  into  another,  and  sells  or  lets  these  houses,  it  is 
instantly  a  dedication." 

In  the  case  of  Ourtis  v.  KeesUr,  14  Barb.,  528,  the  Court 
said :  "A  dedication  of  property  to  public  use  does  not  depend 
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upon  the  lapse  of  tune,  but  upon  the  intention  and  acts  of  the 
jMutiea."  (See  also  5  Taunt,  126;  Wardy.  Davis,  3  Sand.  R, 
602.) 

DX  Lands  may  be  dedicated  partly  for  public  and  partly  for 
private  use,  as  the  following  authorities  will  show :  (To  a  public 
quay  in  the  city  of  London,  3  Term  R.,  263 ;  To  a  watering  place 
company,  Litt  66,  a;  To  public  landings,  1  Greenl.,  Ill;  8 
Pick.,  504 ;  To  a  public  square  in  Cincinnati,  6  Peters  R.,  481  to 
438 ;  In  the  State  of  Vermont,  To  the  public  square  in  the  vil- 
lage of  St  Albans,  2  Verm.  R,  480 ;  To  a  court-house  square  at 
Barhngton,  8  id.,  621 ;  To  a  college  green  at  Burlington,  8  id., 
530 ;  To  a  court-house  square  at  Windsor,  6  id.,  366 ;  In  this 
state  to  a  burying  ground,  in  Sandy  Hill,  6  Hill  R,  407 ;  To  a 
public  square  in  the  village  of  Watertown,  4  Paige,  619 ;  In 
Lexington,  Kentucky,  To  the  reservation  of  a  spring  of  water, 
12  Wheat  R,  683.) 

Judge  CowEN  lays  down  the  principle  as  being  well  settled  in 
this  state,  that  lands  may  be  dedicated  for  public  ways  and  other 
easements  in  nature  of  ways,  although  there  be  no  person  in  ease 
capable  of  taking  as  a  grantee  at  the  time.  {JPearsall  v.  Post,  20 
Wend.  R,  119.) 

And,  says  Judge  Dues,  in  the  case  of  Ward  v.  Davis,  3  Sand. 
R,  620,  a  vahd  dedication  may  be  made  by  a  single  act,  if  posi- 
tive and  unequivocal  in  its  nature,  and  especially  where  pur- 
chases have  been  made  upon  the  fEdth.that  the  act  was  meant  to 
induce.  That  to  constitute  a  public  use,  it  is  not  necessary  that 
the  public  at  large  shall  share  its  entire  advantages,  &c. 

IV.  Applying  the  principles  of  law,  as  settled  by  the  cases 
here  cited,  to  the  facts  in  this  case  as  found  by  the  judge  and 
sustained  by  the  evidence,  there  can  be  no  doubt  but  that  a  legal 
dedication  of  the  eight  feet  of  land  on  the  north  side  of  St 
Mark's  place  has  been  folly  established.  Atid  the  decision  of 
the  judge  and  the  judgment  of  the  Court  should  be  sustained. 

1.  Because,  as  early  as  1830,  the  time  Davis  purchased  the  south 
side  of  Eighth  street,  from  the  Second  to  the  Third  avenues, 
from  Hall,  (and  then,  as  Davis  says,  he  had  it  in  contemplation  of 
purchasing  the  north  side  from  Stay  vesant,)  he  prepared  a  dia- 
gram for  both  sides  of  the  street,  showing  how  he  intended  to 
build,  and  the  particular  location  of  the  houses  to  be  erected. 
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2.  In  February,  1831,  Davis  purchased  the  entire  block  on  the 
north  aide  of  Eighth  street,  from  the  Second  to  the  Third 
avenues,  and  then  consummated  his  plan  of  building  thereon. 
He  made  a  map  of  the  property,  laid  out  the  street  from  the 
Second  to  the  Third  avenues,  seventy-six  feet  wide,  and  gave  it 
the  name  of  St  Mark's  place. 

8.  Davis  then  built  sixteen  large  dwelling-houses  on  the  south 
side  of  the  street,  and  twelve  on  the  north  side.  These  houses 
were  all  located  on  the  line  he  had  adopted,  for  the  purpose  of 
showing  a  street  of  seventy-six  feet  in  width. 

4.  Davis  says  the  map  was  made  before  he  sold  any  of  the 
lots,  and  when  he  sold,  he  sold  in  reference  to  the  diagram,  with 
instructions  that  the  street  was  to  remain  seventy-six  feet  wide, 
and  did  intend  to  dedicate  the  eight  feet  on  each  side  to  the  pub- 
Uo^  and  did  so  dedicate  it 

That  when  he  sold  any  of  the  lots  the  map  was  always  shown 
the  purchasers,  and  that  he  represented  to  the  purchasers  that 
St  Mark's  place  was  to  remain  open,  and  would  not  have  sold 
otherwise,  as  he  considered  it  the  best  improvement  in  the  city. 

5.  Davis  says  that  when  he  made  the  bargain  with  Wilkes,  he 
dedicated  the  eight  feet  to  the  street.  That  there  was  no  doubt 
but  the  diagram  was  shown  to  Wilkes  at  the  time. 

Wilkes  says  that  Davis  showed  him  the  diagram  before  he 
purchased. 

It  was  a  small  diagram ;  it  represented  the  lots  to  be  built 
upon  to  be  set  back  eight  feet,  in  conformity  with  the  other 
houses,  and  he  built  in  conformity  to  that  line. 

Davis  says  that  there  was  an  agreement  (whether  written  or 
verbal  he  cannot  say)  that  Wilkes  should  set  back  his  house  eight 
feet,  and  that  Wilkes  did  build  on  that  line. 

6.  In  fact  the  whole  street,  from  the  Second  to  the  Third 
avenues,  was  a  matter  of  concession ;  as  early  as  September,  1829, 
Stuyvesant  &  Hall  ceded  sixty  feet  in  width  from  the  two  avenues 
to  the  corporation  for  a  public  street;  and  Davis  afterward,  and 
before  the  street  was  built  on,  gave  up  eight  feet  on  each  side 
in  order  to  make  the  street  seventy-six  feet  wide,  and  in  conse- 
quence of  the  extra  width  of  the  street  he  changed  the  name 
to  St  Mark's  place ;  and  in  consequence  thereof  the  corpora- 
tion passed  a  resolution  confirming  said  street  by  the  name  of 
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St  Mark's  place ;  and  thereby  adopting  it  as  a  street  or  public 
place  of  seventy-six  feet  in  width. 

7.  Samuel  L.  Doughty,  a  city  surveyor,  says  he  has  known 
St  Mark's  place,  as  a  public  place,  over  twenty  years ;  he  has  at 
various  limes  measur^  it  and  found  it  se  venty -six  feet  wide.  A 
place  is  generally  considered  a  portion  of  a  street,  improved,  &c. 

Charles  Turner,  the  deputy  street  commissioner,  says  he  is 
acquainted  with  St  Mark's  place ;  it  is  seventy-six  feet  wide  from 
house  to  house;  the  sidewalks  and  areas  on  each  side  are 
twenty-three  feet,  of  which  fifteen  feet  are  sidewalks ;  the  side- 
walks are  six  feet  wider  than  in  an  ordinary  sixty  foot  street ; 
St  Mark's  place  does  not  appear  like  a  sixty  foot  street;  its 
appearance  is  more  grand  and  the  property  more  valuable. 

8.  When  Wilkes  built  on  the  northeast  comer  of  St.  Mark's 
place  and  the  Third  avenue,  he  placed  the  front  of  his  building 
on  St  Mark's  place,  with  doors  and  windows  on  that  side,  con- 
ceding all  in  front  to  be  the  street  not  to  be  built  on ;  although 
the  bank  have  purchased  the  eight  feet  in  front  on  St  Mark's 
place  in  connection  with  the  building. 

Under  all  the  circumstances,  would  the  defendants,  if  they 
should  sell  only  so  much  of  the  lot  as  is  covered  by  the  build- 
ing, have  a  right  to  build  on  the  eight  feet  on  St  Mark's  place, 
and  obstruct  the  light  and  passage-way  into  that  building  from 
St  Mark's  place? 

We  say  they  would  not ;  that  eight  feet  having  been  given  up 
and  dedicated  to  the  public,  has  become  a  part  and  portion  of 
said  street. 

V.  There  having  been  a  dedication  of  the  eight  feet  of  ground 
on  both  sides  of  St  Mark's  place  by  Davis,  and  acquiesced  in 
for  at  least  twenty  years  by  all  those  who  purchased  of  Davis 
and  their  grantees,  St  Mark's  place  must  be  now  considered  a 
public  street  of  seventy-six  feet  in  width.  Betts  says,  when 
he  purchased  of  Davis,  he  purchased  on  the  faith  that  the  plan 
would  be  carried  out  That  Maxwell  showed  him  the  diagram. 
Betts  purchased  in  1831,  and  Maxwell  in  1832.  Carvill  also 
says  that  he  purchased  there  in  1832,  and  has  lived  there  ever 
since.  That  he  would  not  have  purchased  if  he  had  supposed 
die  line  would  have  been  disturbed. 

YL  Those  who  now  own  property  in  St  Mark's  place  have  a 
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right  to  insist  that  no  part  of  that  street^  as  a  seventy-six  foot 
street,  shall  be  built  upon  or  obstructed. 

1.  Because  the  purchasers  from  Davis  having  assented  to  the 
dedication  at  the  time  of  these  ^  purchases,  they  and  their 
grantees  are  now  stopped  from  disputing  the  validity  of  the 
dedication. 

2.  Because  all  the  owners  of  property  on  St  Mark's  place 
(except  the  defendants)  are  in  favor  of  the  street  as  it  now 
exists,  and  are  opposed  to  any  change  being  made  by  building 
on  the  eight  feet    They  desire  the  line  to  remain  as  it  is. 

8.  Because  the  building  by  the  defendants  on  the  eight  feet 
in  firont  of  their  building  would  have  the  tendency  to  impair 
the  value  o^  property  on  St  Mark's  place.  It  would  obstruct 
their  view,  shut  but  light  and  air,  and  in  other  respects  depre- 
ciate the  property. 

Yii.  When  the  defendants  purchased  the  property  at  the 
comer  of  St  Mark's  place  and  Third  avenue,  they  bought  with 
notice  that  this  eight  feet  was  claimed  as  a  part  of  the  street. 
Although  to  be  used  as  a  court-yard,  it  was  not  to  be  built  on. 
And  the  Court  will  not  now  permit  these  defendants  to  violate 
an  obligation  so  faithfully  entered  into  with  the  public,  first  by 
Davis,  then  by  Wilkes,  and  kept  by  all  the  grantees  up  to  the 
tune  of  the  sale  to  the  defendants,  with  notice  to  them  that  they 
were  to  keep  the  same  obligation  unbroken. 

ViJJL  There  is  no  error  in  any  of  the  rulings  of  the  Judge ; 
and  the  decision  being  according  to  the  evidence  and  the  law  in 
such  cases,  there  is  no  reason  for  disturbing  it,  and  the  judgment 
of  the  Court  below  should  be  afl&rmed." 

By  the  Court;  Boswokth,  J. — ^Whether  the  conclusions  of 
law  to  which  the  Court,  at  Special  Term,  came,  that,  upon  the 
&cts  found,  Davis  made  a  viJid  dedication  of  the  strips  of  land 
on  either  side  of  Eighth  street  to  the  use  of  the  public,  which 
operated  as  a  permanent  enlargement  of  the  street,  is  a  sound 
one;  is  a  question  by  no  means  free  from  difficulty.  Davis  con- 
veyed every  part  of  them,  with  the  lots  of  which  they  were 
fronts,  absolutely,  and  with  a  covenant  against  all  incumbrances 
thereon.  They  have  been  inclosed  and  used  as  court-yards  by 
the  owners  of  the  lots  of  which  they  form  parts,  and  the  public 
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have  been  excluded,  at  all  tunes,  from  entering  upon  them  for 
any  public  purpose. 

At  the  same  time,  by  the  appropiiation  made  of  them,  and 
the  use  to  which  they  have  been  devoted,  the  original  street  has 
not  been  encroached  upon,  by  steps  or  areas  to  the  dwelling- 
houses  erected  thereon,  and  ^e  public  have  had  the  uninter- 
rupted use  of  a  carriage-way  thirty  feet  wide,  and  of  a  sidewalk, 
on  each  side  of  the  street,  fifteen  feet  wide,  and  for  all  practical 
purposes,  the  enjoyment  of  a  street  seventy-six  feet  wide,  as 
fully  as  if  it  had  been  made  of  that  width  by  law. 

We  deem  it  unnecessary  to  express  any  definite  opinion, 
whether  the  decision  made  of  this  question,  at  Special  Term, 
was  correct 

We  think,  that  on  the  &cts  found,  the  judgment  must  be 
affirmed,  even  if  it  be  conceded,  or  must  be  held,  that  no  valid 
dedication  has  been  made  of  this  strip  of  eight  feet  in  width  as 
a  part  of  the  public  street 

On  the  &cts  found,  and  admitted  by  the  pleadings,  it  may, 
&irly,  be  said  that  those  who  first  bought  of  Davis,  bought  upon 
the  assurance,  on  which  they  relied,  that  the  buildings  to  be 
afterward  erected  should  be  located  to  conform  to  the  plan,  and 
that  the  open  space  between  the  buildings  on  the  opposite  sides 
of  the  street  should  be  kept  open,  permanently,  to  the  width  of 
seventy-six  feet  Each  subsequent  purchaser,  from  Davis,  of 
lots,  or  of  a  house  and  lot,  on  this  street,  bought  on  the  like 
assurance  and  reliance,  expecting  to  have  the  benefit  of  that 
assurance  being  kept  and  reaUzed,  and  that  other  purchasers, 
whether  prior  or  subsequent  to  himself  should  also  have  the 
benefit  to  result  from  his  conforming  to  the  plan  himself  and 
practising  towards  them  the  good  fidth  which  he  expected  them 
to  observe  towards  himu 

By  this  mode  of  proceeding  all  the  lots  on  both  sides  have  been 
built  upon  in  conformity  to  this  plan  and  common  understanding, 
and  in  pursuance  and  in  execution  of  it  Every  prior  purchaser, 
by  reason  of  every  subsequent  purchaser  having  done  what 
Davis  assured  each  purchaser  should  be  done,  has  had  an  actual 
execution,  in  respect  to  each  lot,  of  the  promise  and  assurance 
made  by  Davis  to  induce  each  and  all  of  those  who  bought;  to 
buy  and  build;  or  to  buy  a  dwelling-house  already  built 
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In  such  a  state  of  things,  and  after  an  actual  execution  of  this 
plan  and  common  understanding,  for  the  improvement  of  this 
part  of  Eighth  street,  and  after  it  has  been  esLactly  conformed  to 
and  observed  in  good  fiiith  for  so  many  years;  and  in  considera- 
tion that  large  investments  have  been  made  by  the  purchasers 
who  bought  houses  completed  at  the  time  of  their  purchase,  or 
who  bought  lots  and  erected  expensive  dwellings  conforming  to 
the  plan,  relying  upon  the  assurance  that  the  benefits  to  result 
fix)m  conforming  to  it  were  to  be  perpetually  enjoyed ;  it  would 
be  inequitable  to  permit  any  one  of  such  original  purchasers,  or 
any  person  succeeding  to  his  rights,  with  notice  of  this  common 
understanding  and  the  execution  of  it,  to  damage  seriously  the 
property  of  every  other  owner  on  St.  Mark's  place,  by  building 
upon  this  eight  feet  up  to  the  line  of  the  street  as  originally  laid 
out 

After  such  an  actual  execution  of  the  original  plan  and  common 
understanding,  and  long  conformity  to  it,  the  equitable  rights  of 
all  of  the  owners  of  this  property  should  be  regarded  as  being 
as  clear  and  certain,  as  their  legal  rights  would  have  been,  if  all 
had  covenanted  with  each  other  before  any  building  was  erected 
(they  then  owning  the  land),  that  such  a  plan  should  be  con- 
formed to  in  building,  and  that  tbe  buildings  to  be  erected  on 
either  side  should  be  on  a  uniform  line  eight  feet  back  &om  the 
line  of  the  street,  and  that  this  space  of  eight  feet  on  each  side 
of  it  should  be  kept  open  perpetually. 

To  allow  the  defendants  to  erect  a  building  on  the  northeas- 
terly comer  of  Third  avenue  and  St  Mark's  place,  covering  the 
whole  of  this  strip  of  eight  feet  in  width,  to  the  distance  of 
seventy-five  feet  from  the  easterly  side  of  the  Third  avenue, 
would  permit  a  fraud  to  be  practised  on  Mr.  Maxwell  and  other 
original  purchasers,  who  bought  on  the  same  assurances,  and 
in  reliance  upon  them,  as  he  did. 

To  permit  the  defendants  to  do  this,  would  be  permitting  them 
to  do  what  Wilkes  could  not  have  originally  done,  without  act- 
ing in  bad  Mih.  towards  Davis  and  all  others  who  had  previously 
bought  of  him  on  the  same  representations  and  expectations,  as 
influenced  Mr.  Maxwell  to  purchase. 

But  no  original  purchaser  ever  departed,  or  seems  to  have 
thought  of  departing  from  the  plan  exhibited  during  the  nego* 
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tiations  for  his  puicliase,  and  with  reference  to  which  it  was 
made 

Each  purchaser  in  building  as  he  did  build,  seems  to  have 
thus  built  solely  with  a  view  to  conform  to  and  execute  the  com* 
mon  understanding  of  the  original  purchasers. 

Kanj  of  them,  as  the  testimony  discloses,  supposed  when 
they  bought,  that  there  was  something  appearing  of  record 
which  would  preclude  any  person  from  building  nearer  than 
within  eight  feet  of  the  line  of  the  street,  and  which  would 
require  him  to  place  the  front  of  any  dwelling  he  might  erect, 
on  die  uniform  line  indicated  by  the  plan  which  Davis  had 
adopted. 

It  may  be  said  that  each  purchaser,  beginning  with  the  first, 
had  the  agreement  of  Davis,  on  which  he  relied,  that  the  lots  not 
then  built  on,  shoald,  when  built  upon,  be  covered  with  dwell- 
ings fronting  on  this  line,  and  that  St  Mark's  place  should  be  kept 
open,  and  remain  seventy-six  feet  in  width.  Every  purchaser, 
buying  after  some  of  the  lots  had  been  built  upon,  not  only  had 
this  agreement  or  assurance  of  Davis  to  induce  him  to  purchase, 
but  he  had  the  farther  fact  to  influence  him,  that  as  to  those 
which  had  been  built  upon,  there  had  been  an  execution  of  the 
plan  adopted  for  the  whole,  and  which  they  were  assured  was  to 
be  thereafter  observed,  in  building  upon  both  sides  of  the  street^ 
from  avenue  to  avenue.  ^ 

I  think  therefore  that  it  may  be  held,  on  the  fitcts  as  found, 
that  there  was  an  agreement  between  each  purchaser  and  Davis, 
that  the  plan  which  he  had  adopted  and  which  he  exhibited,  as 
an  inducement  to  buy,  should  be  conformed  to  in  buOding  upon 
both  sides  of  the  street,  from  avenue  to  avenue,  until  all  the  lots 
had  been  B^t  "upon;  and  that  the  open  space  thus  made  to 
constitute  the  apparent  street,  should  continue  permanently 
aeventy-six  feet  in  breadth. 

That  this  agreement  was  relied  upon  by  each  purchaser,  and 
was  with  him  an  operative  inducement  to  purchase. 

That  in  building  upon  the  lots  on  both  sides  of  the  street, 
wheth^  they  were  built  upon  by  Davis  or  such  purchasers,  they 
were  built  upon  to  conform  to  this  plan  and  agreement,  and 
solely  with  a  view  to  conform  to  and  execute  both. 

That  the  plan  having  been  thus  conformed  to  by  Davis,  and 
19 
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by  every  original  purchaser,  and  solely  with  a  view  to  conform  to 
i^  and  to  execute  such  agreement,  the  rights  of  such  original  par- 
ties are  in  equity,  as  clear  and  absolute  to  have  this  plan  and 
agreement  conformed  and  adhered  to  in  the  future,  as  if  the  first 
purchasers  had  owned  their  several  lots  before  either  was  built 
upon,  and  had  then  agreed,  in  writing,  that  such  a  plan  should 
be  observed  in  building,  and  that  the  street  should  be  so  kept 
open  permanently. 

That  after  such  an  execution  of  the  plan  and  verbal  agreement^ 
and  after  the  long  period  which  has  elapsed,  if  any  one  original 
purchaser  should  rebuild,  covering  the  whole  of  this  space  of 
eight  feet  within  the  limits  of  his  own  lot,  he  would  commit  a 
fraud  upon  every  other  original  purchaser,  and  do  him  a  sub- 
stantial injury. 

That  the  defendants  bought,  seeing  the  street  built  upon  in 
conformity  with  this  plan,  and  seeing  in  the  manner  in  which  it 
was  built  upon,  something  more  than  an  accidental  conformity  of 
fronts  on  a  uniform  line.  They  took  a  deed  the  terms  of  which 
indicate  that  their  vendor  declared,  he  was  unwilling  to  covenant 
that  there  existed  no  restriction  upon  the  right  to  an  uncontrolled 
use  of  this  eight  feet,  and  that  he  therefore  conveyed  the  lot  in 
question,  subject  to  any  restrictions  that  might  exist  requiring 
it  to  be  perpetually  kept  open  as  a  court-yard. 

Their  right  to  pull  down  and  cover  this  eight  feet  with  a  new 
building  is  no  greater  than  Wilkes'  would  have  been  afler  he 
had  built  as  he  did  build,  and  afler  every  other  lot  had  been 
built  upon,  as  Davis  originally  assured  every  purchaser,  and 
as  the  common  understanding  of  all  the  purchasers  was,  that  it 
was  to  be  and  should  be  built  upon. 

He  would  not  have  been  permitted  on  such  a  state  of  facts  to 
do  an  act  which  would  have  been  a  fraud  upon  and  a  damage 
to  every  other  original  purchaser. 

We  regard  it  as  settled  law  that  when  the  owners  of  adjoining 
lots  agree,  though  verbally,  that  each  will  erect  a  building  or 
store  on  his  own  lot  and  that  the  dividing  wall  shall  be  a  party 
wall,  and  be  used  to  support  the  beams  and  roof  of  each  build- 
ing, and  they  build  according  to  such  agreement,  and  with  a 
view  to  execute  it,  neither  can  remove,  or  do  anything  to  impair 
the  stability  or  sufficiencv  of  such  wall,  so  long,  at  least,  as  the 
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buildings  continue  in  a  condition  to  subserve  in  every  substan- 
tial respect,  the  uses  for  which  they  were  erected. 

The  equity,  in  the  case  before  us,  is  as  strong  as  in  that  last 
mentioned,  that  the  common  understanding  of  the  parties  after 
baving  been  executed  at  great  cost  to  each  of  them,  should  not 
beallowed  to  be  violated  by  either  so  as  to  be  a  fraud  upon  and 
a  serious  damage  and  continuing  annoyance  to  every  other. 

The  grounds  on  which  we  affirm  the  judgment,  were  not 
much  discussed  on  the  argument  of  the  append,  but  we  think 
they  are  substantially  raised  by  the  plaintiff's  seventh  printed 
point 

The  judgment  should  be  affirmed. 

PiSBBSFODiTi  X,  dissented    Judgment  affirmed. 


Dakul  Bkdbll^  plaintiff  and  appellant,  v.  The  Coxxebcul 
Mutual  Insubakcb  Company,  respondents. 

L  Where,  in  an  action  upon  a  policy  of  insurance,  the  defense  ia  that  by 
mntnal  consent  the  policy  was  canceled  as  of  a  day  when  the  vessel  insured 
Bailed  from  one  of  two  ports  named  to  the  other;  after  evidence  has  been 
given  that  the  assured,  on  an  application  made  to  him  to  cancel  the  policy, 
refinred  the  applicants  ( the  Ins.  Go.)  to  one  West,  as  a  person  who  would 
settle  the  whole  matter;  it  is  competent  to  prove  the  conversations  had 
subsequently  between  West  and  the  officers  of  the  company  on  that  sub- 
ject 

2.  In  such  a  case,  where  evidence  is  given  tending  to  show  an  agreement 
between  West  and  the  company  to  cancel  the  policy  as  of  a  day  when  the 
vessd  sailed  from  one  of  two  ports  named  to  the  other,  it  is  competent  to 
prove  on  what  day  she  so  sailed. 

8L  When,  during  the  progress  of  the  trial,  it  is  proved  in  such  a  case,  without 
objection,  that  the  insured  was  told  by  his  agent  that  the  company  charged 
an  extra  premium  for  a  voyage  between  the  two  said  ports,  a  refusal  to 
instruct  the  jury  that  the  company  had  no  right  to  make  such  a  charge,  is 
not  an  error  for  which  a  new  trial  will  be  granted;  when  the  judge  states 
to  the  jury,  as  the  reason  of  his  refusing  to  so  charge,  that  the  ease  did  not 
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involve  any  such  question,  and  it  does  not  appear  by  the  bill  of  exceptions 
or  otherwise,  that  it  was  urged  to  the  jury  that  the  company  had  any  such 
right;  or  that  proof  of  such  a  claim,  being  rightfiilly  made,  or  being  in  fact 
made,  was  proper  to  be  considered  by  them,  in  determining  the  issue 
whether  the  poHcy  had  been  actually  canceled  prior  to  the  time  of  the  loss, 
by  the  mutual  consent  of  the  insurers  and  the  insured 
4  C^n  an  appeal  from  the  judgment  only,  in  an  action  tried  before  the  Court 
and  a  jury,  the  Court  will  not  review  the  case  upon  thei evidence,  with  a 
view  to  determine  whether  the  verdict  is  against  evidence.  Such  an  appeal 
presents,  for  the  consideration  of  the  appellate  Court^  questions  of  law 
only. 

(Before  Bosworth,  Woodrxtit  and  Pierrepont,  J.  J.) 
Heard,  February  12;  decided.  May  29,  1858. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  against  him, 
entered  on  the  verdiot  of  a  jury.  The  action  was  tried  before 
Mr.  Justice  Bosworth  and  a  jury,  on  the  22d  of  December, 
1857. 

It  is  on  a  marine  insurance  policy,  issued  by  the  defendants. 
The  complaint  sets  forth  the  incorporation  of  the  defendants, 
as  a  Marine  Insurance  Company,  the  issuing  of  a  policy  by  the 
defendants  to  one  David  W.  Smith,  on  one-sixteenth  part  of 
the  schooner  Anne  E.  Coxe  (valued  at  $1,650),  for  one  year, 
from  April  19,  1856;  alleges  the  giving  of  a  note  for  the 
amount  of  the  premium  ($165),  and  that  the  same  is  not  yet 
due ;  the  continuous  interest  of  the  insured  in  the  policy ;  the 
total  loss  of  the  vessel  on  the  1st  of  July,  1856 ;  the  furnishing 
to  the  defendants  due  proof  of  the  loss  and  of  the  interest  of 
the  insured;  a  subsequent  assignment  to  the  plaintiff  of  the 
policy  and  of  all  claim  for  the  loss;  offers  to  deduct  the  amount 
of  the  note  given  for  the  premium;  and  prays  judgment  for 
$1,485,  and  interest  thereon,  from  April  6th,  1857. 

The  answer  admits  the  facts  alleged  in  the  complaint,  and  sets 
up  as  a  defense,  that  the  policy  "  was  by  the  mutual  consent 
and  sanction  of  the  said  David  W.  Smith,  and  these  defendants 
canceled  and  annulled  from  and  after  the  21st  of  May,  18^6," 
....  "which  was  the  day  when  the  said  vessel,  Anne  E.  Coxe, 
was  reported  to  have  sailed  from  Mobile  for  Honduras,"  and 
that  no  loss  occurred  while  the  policy  was  in  force. 

At  the  trial,  the  defendants  holding  the  affirmative  of  the 
issue,  called  as  a  witness,  A.  6.  Holmes,  the  vice-president  of 
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the  company,  who  gave  evidence  in  relation  to  the  application 
for  the  policy;  produced  the  policy  and  the  indorsement  of  can- 
cellation upon  it,  which,  as  he  said  was  made  on  the  28th  of 
Jane,  1856,  and  reads  thus :  "  June  21,  28,  1856.  Pay  return 
premium,  and  cancel  this  policy  from  May  21,  '56.  $137.50. 
A.  B.  H.,  V.  P." 

They  then  called  B.  C.  Dixon,  one  of  their  clerks,  who 
testified  (among  other  things)  thus:  "I  called  on  David  W. 
Smith,  in  reference  to  this  policy,  .  .  between  the  20th  and 
25th  of  June.  .  .  I  told  him  the  company  wanted  to  cancel  it; 
he  said  Mr.  West  had  the  policy.  .  .  .  That  West  would  settle 
&e  whole  matter,  and  all  that  he  said  about  it  was  gospel,  and  I 
must  go  to  him  about  it;  I  called  on  Lane,  West  &  Co.,  the 
same  day,  and  asked  West  what  he  was  going  to  do  about 
Smith's  policy.  (Plaintiff's  counsel  objected  to  any  evidence 
of  conversation  with  West;  the  objection  was  overruled,  and 
plaintiff's  counsel  excepted.)  West  said  he  was  going  to  cancel 
it;  that  the  company  charged  too  high  a  rate  for  the  voyage; 
he  then  gave  me  the  policy  and  told  me  to  cancel  it  from  the 
day  the  vessel  left  Mobile  for  Honduras."  .   . 

"  The  witness  Holmes,  being  recalled  by  defendants'  counsel, 
was  again  asked:  When  did  the  company  learn  of  the  sailing  of 
the  vessel  from  Mobile  to  Honduras?  (The  plaintiff's  counsel 
objected  to  this  question;  the  Court  overruled  the  objection, 
and  the  plaintiff's  counsel  excepted.)  A.  About  the  6th  or  7tli 
June,  1856;  the  day  of  sailing  was  reported  to  us,  as  the  2l8t 
of  May." 

When  the  defendants  rested,  the  plaintiff  examined  G.  W. 
Smith,  a  son  of  the  insured  (who  wajs  present  at  the  conversation 
between  Dixon  and  his  father),  in  respect  to  such  conversation. 
He  testified  inJbsr  alia^  thus:  "Dixon  asked  my  &ther  for  his 
poUcy  on  the  Anna  E.  Coxe ;  my  &ther  asked  what  he  wanted 
it  for ;  he  said  the  company  wanted  five  per  cent  more."  .  . 

B.  G.  Lane,  a  witness  for  plaintiff,  on  his  cross-examination, 
said :  "  I  stated  to  Smith,  the  assured,  that  the  company  charged 
an  additional  five  per  cent,  for  the  voyage  firom  Mobile  to  Hon- 
duras, and  he  demurred  to  it,  and  said  he  was  insured  for  a 
year;  he  did  not  say  he  would  pay  it;  I  told  him  he  had  better 
see  to  it"  .  . 
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Redirect:  "The  extra  premium  claimed  was  for  the  voyage 
firom  Mobile  to  Honduras."  No  objection  was  made  to  the 
reception  of  any  of  this  evidence. 

The  case  concludes  thus:  "Both  sides  having  rested,  the 
Court  charged  the  jury,  in  substance,  that  the  only  question  in 
the  case  was,  whether  the  plaintiff  had  consented  to  ^e  cancel- 
ling of  the  policy,  either  in  person,  or  by  any  one  who  was 
expressly  authorized  to  act  for  him. 

"The  plaintiff's  counsel  requested  the  Court  to  decide  and 
instruct  die  jury  as  matter  of  law,  that  under  the  policy  in  ques- 
tion, the  defendants  had  no  right  to  require  an  extra  premium 
for  the  voyage  from  Mobile  to  Honduras ;  but  the  Court  refiised 
so  to  decide  and  instruct  the  jury,  and  stated  that  the  case  did 
not  involve  any  such  question,  to  which  refusal  plaintiff's  coun- 
sel excepted. 

"  The  jury  found  a  verdict  for  the  defendants.** 

The  policy  contained  no  warranty  nor  prohibition  against  the 
sailing  of  the  vessel  from  Mobile  to  Honduras ;  nor  any  provi- 
sion that  if  she  did  so,  any  extra  or  additional  premium  should 
be  payable. 

Judgment  having  been  entered  on  the  verdict,  the  plaintiff 
appealed  from  it  to  the  General  Term. 

Wm.  AUen  Butler^  for  appellant 

L  Upon  the  whole  evidence  at  the  trial  the  Court  should  have 
instructed  the  jury,  as  prayed  by  plaintiff's  counsel,  that  the 
defendants  had  no  right  under  the  policy  issued  to  David  W. 
Smith,  to  require  an  extra  premium  for  the  voyage  £rom  Mobile 
to  Honduras. 

1.  It  is  true  that  this  was  not  an  issue  expressly  raised  by  the 
pleadings,  but  the  evidence  on  the  subject  of  the  cancellation  of 
the  policy,  as  admitted  by  the  Court,  presented  a  state  of  facts 
which  involved  this  question  as  an  important,  if  not  the  controll- 
ing consideration  in  the  case. 

2.  The  defense  set  up  was  a  cancellation  of  the  policy  by 
mntual  consent  The  proof  showed  that  about  five  weeks  after 
the  policy  was  issued,  the  defendants  charged  an  extra  rate  for  a 
voyage  &om  Mobile  to  Honduras ;  (this  evidence  was  admitted 
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against  plaintiff's  exception ;)  that  the  first  time  the  subject  of 
dmcellatLon  was  brought  to  the  notice  of  the  insured,  it  was  by 
the  information  from  defendants  that  they  wished  to  cancel  it; 
that  he  was  informed  of  their  additional  charge  of  five  per  cent 
piemiam  for  the  voyage,  (see  cross-examination  of  Lane  by 
defendants'  counsel) ;  and  that  he  objected  to  the  charge.  All 
this  evidence  appeared  by  defendants'  witnesses  under  excep* 
tions,  or  on  the  cross-examination  of  plaintiff's  witnesses.  It  did 
not  support  the  issue  raised  by  defendants,  and  show  them  as 
consenting  to  a  cancellation  of  the  policy,  or  as  parties  in  a 
'^  mutual  consent,"  but  as  insisting  upon  a  cancellation  as  matter 
of  right)  unless  a  new  consideration  was  paid  for  the  insurance 
by  the  extra  premium  claimed.  Nor  did  the  further  proof  on 
the  part  of  defendants,  in  respect  to  plaintiff's  acts,  show  him  as 
a  party  to  a  "  mutual  consent,"  but,  at  the  most,  as  referring 
defendants  as  to  their  demand  to  West,  and  an  acquiescence  in 
die  demand  by  West  The  whole  evidence  on  this  subject, 
assuming  that  West  was  authorized  to  act  for  him,  being  as  fol* 
lows :  "  West  said  he  was  going  to  cancel  it ;  that  the  company 
charged  too  high  a  rate  for  the  voyage." 

3.  The  evidence  of  the  claim  for  extra  premium,  enforced  by 
the  alternative  of  cancellation  if  not  acceded  to,  having  been  thus 
admitted  and  being  in  the  case,  the  obvious  and  important 
inquiry  for  the  determination  of  the  question,  whether  the  can* 
ceUation  of  tiie  policy  was  the  result  of  the  mutual  consent,  con- 
currence  and  agreement  of  tiie  parties,  or  of  the  arbitrary 
requirement  of  the  defendants,  was  this :  Had  the  defendants  a 
right  under  tiie  policy  to  charge  the  extra  premium  for  the 
voyage  in  question? 

4.  They  had  no  such  right  Mobile  was  not  "  a  foreign  port 
in  the  Ghilf  of  Mexico,"  and  Honduras  is  not  in  the  Gulf  of 
Mexico,  or  in  any  other  waters  prohibited  in  the  policy. 

6.  The  reason  assigned  by  the  Court  for  refusing  to  charge  as 
prayed,  that  the  question  was  not  '*  involved "  in  the  case,  did 
not  meet  tiie  difficulty.  The  jury  were  left  at  liberty  to  assume, 
and  doubtiess  did  assume,  from  tiie  form  of  the  charge,  that  the 
defendants  had  a  right  to  claim  the  extra  premium.  Their  ver- 
dict cannot  be  accounted  for  on  any  other  supposition. 

.6.  The  question,  though  not  'involved"  in  the  case  as  it 
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stood  on  the  pleadings,  was  involved  in  the  case  as  it  stood  on 
the  evidence  under  the  rulings  during  the  trial.  If  those  rulings 
w^ne  right,  the  jury  should  have  been  instructed  on  the  points 
which  they  admitted ;  if  they  were  wrong,  the  plaintiff's  excep- 
tions were  well  taken. 

n.  The  exception  to  the  rulings  as  to  testimony  were  well 
taken.  The  evidence  relating  to  the  sailing  from  Mobile  to 
Honduras,  the  rate  charged,  &c.,  was  irrelevant  and  may  have 
influenced  the  jury.  {WorraU  v.  Parmeke^  1  Comst,  521.) 

ni.  The  verdict,  if  not  clearly  against  the  weight  of  evidence, 
is  sustained  by  testimony  so  slight,  of  such  inferior  quality,  (con- 
sisting entirely  of  parol  admissions  or  declarations  which  are 
denied  in  the  most  positive  manner),  that  the  present  exceptions 
should  be  sustained,  and  a  new  trial  granted  for  the  purpose  of 
complete  justice  between  the  parties. 

A  cancellation  of  a  solemn  contract,  extorted  as  the  alternative 
of  yielding  to  an  illegal  demand,  and  then  claimed  to  be  by 
mutual  consent,  and  proved  by  admissions,  against  the  positive 
denial  of  the  party  alleged  to  have  made  them,  should  not  be 
sustained,  unless  all  the  facts  which  operated  upon  the  minds  of 
the  parties  and  conduced  to  the  result,  were  fedrly  and  folly  before 
the  jury ;  especially  should  it  not  be  sustained  if  it  be  apparent 
from  the  whole  case  that  the  ends  of  justice  may  be  subserved 
by  further  inquiry.  ( Kennedy  ^r.  K  T.  A  H.  R  R,  Cb.,  8  Duer, 
69 ;  Murray  v.  Smith,  1  Duer,  412.) 

IV.  The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Wm.  D.  Booth,  for  respondents. 

L  The  plaintiff's  first  exception  was  to  the  admission  of  evi- 
dence of  a  conversation  with  Mr.  West,  of  the  firm  of  Lane, 
West  k  CJo.  The  Court  properly  overruled  the  objection, 
because, 

1.  Evidence  had  been  given  before  that  stage  of  the  proceed- 
ings, showing  West  and  his  firm  to  have  been  the  agent  of 
David  W.  Smith,  the  assignor  of  the  plaintiff 

a.  Lane,  West  &  Ck>.,  applied  for  the  insurance. 

I.  They  signed  the  application  on  which  the  policy  was  issued, 
and  that  application  was  in  evidence. 
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c  It  had  been  proved  that  David  W.  Smith  had  informed  the 
defendants  that  "Mr  West  would  settle  the  whole  matter." 

cL  And  the  defendants  had  been  leferred  by  Smith  to  him. 

2.  All  this  evidence  of  agency  had  been  given  before  the 
introduction  of  any  conversation  with  the  agent,  and  it  was 
sufficient  to  establish  the  fact  of  his  agency  in  the  absence  of 
any  evidence  to  the  contrary. 

8.  The  statement  of  the  agent  in  the  premises,  and  more 
especially  where  the  matter  had  been  specially  referred  to  him 
by  his  principal,  was  entirely  competent,  and  the  Court  properly 
admitted  such  statement  in  evidence,  and  the  plaintiff's  objection 
was  not  well  taken. 

n.  The  plaintiff's  second  objection  was  to  the  admission  of 
evidence  proving  the  day  of  sailing  of  the  vessel  from  Mobile 
to  Honduras. 

1.  The  defense  in  this  case  was  the  cancellation  of  the  policy 
from  the  day  the  vessel  sailed  from  Mobile  to  Honduras. 

2.  And  it  had  already  been  proved  that  the  defendants  had 
been  directed  to  cancel  it  from  that  day. 

8.  It  was,  therefore,  entirely  relevant  and  competent  for  the 
defendants  to  show  what  that  day  was.  It  was  material  for  the 
purpose  of  showing  the  date  from  which  all  their  liability  on 
the  policy  ceased,  and  the  Court  properly  admitted  the  evidence; 
and  the  objection  was  not  well  taken. 

HL  The  plaintiff's  request  that  the  Court  would  instruct  the 
juiy,  as  matter  of  law,  that  under  the  policy  the  defendants  had 
no  right  to  require  an  extra  premium  for  a  voyage  from  Mobile 
to  Honduras,  was  properly  denied;  and  the  exception  thereto  is 
not  well  taken. 

1.  There  was  no  question  arising  as  to  any  claim  for  any  extra 
prennuHL 

2.  The  policy  was  in  evidence,  and  shows  for  itself. 

8.  It  was  never  contended  or  claimed  that  the  defendants  had 
any  right  to  require  any  extira  premium.  The  answer  presents 
no  such  claim,  and  the  case  involved  no  such  question,  either  as 
a  question  of  law  or  fact 

17.  The  only  questions  in  the  case  were,  whether  the  policy 
had  been  canceled  before  the  loss  occurred,  and  whether  the 
20 
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plaintiff  had  consented  to  such  cancellation,  either  in  person  or 
by  any  one  authorized  to  act  for  him. 

These  questions  were  submitted  to  the  jury ;  they  were  passed 
upon  by  them,  and  a  verdict  was  rendered  by  them  for  the 
defendants ;  and  the  evidence  fully  sustained  that  verdict 

The  judgment  should  be  afltened  with  costs. 

By  the  Coubt.  Boswoeth,  J. — This  action  comes  before 
the  Court,  on  an  appeal  from  the  judgment  only.  The  appeal, 
therefore,  presents  only  questions  of  law  for  our  consideration. 

Evidence,  of  conversations  between  the  agent  of  the  defendants 
and  West,  was  properly  admitted,  after  it  had  been  proved  that 
the  agent  had  been  referred  by  the  insured  to  West,  as  the  per- 
son who  would  settle  the  whole  matter. 

It  was  competent  to  prove  on  what  day  the  vessel  sailed  from 
Mobile  to  Honduras,  as  the  policy  was  to  be  canceled  from  the 
date  of  such  sailing,  if  there  was  in  feet  an  agreement  for  can- 
celling it  * 

It  is  not  denied  that  the  charge  presented  to  the  jury,  the  only 
question  of  fact  necessary  or  proper  to  be  considered  or  deter- 
mined. That  was  whether  the  plaintiff's  assignor  had  consented 
to  the  cancelling  of  the  policy,  either  in  person  or  by  any  one 
wto  was  authorized  to  act  for  him. 

But  it  is  insisted  the  Court  erred  in  not  instructing  the  jury 


♦Although  the  question  objected  to  was,  according  to  the  case  as  settled ; 
"When  did  the  company  learn  of  the  sailing  of  the  vessel  from  Mobile  to  Hon- 
duras"? it  is  evident  from  the  answer  given,  (to  which  no  exception  was 
taken  or  objection  made,)  and  from  the  respondents'  points,  and  from  the  absence 
of  any  suggestion  to  the  contrary  in  the  points  of  the  appellant^  that  the  object 
of  the  inquiry  was  to  ascertain  on  what  day  she  in  fact  sailed.  The  appel- 
lant does  not  suggest^  either  in  his  points,  or  by  anything  said  on  the  argu- 
ment of  the  appeal;  that  he  could,  by  any  possibility,  have  been  prejudiced 
in  any  way,  by  the  answer  given.  When  the  Company  ascertained  the  day 
on  which  she  sailed,  seems,  in  itself,  to  be  wholly  immaterial  When  she 
did  sail,  might  be  very  material,  if  it  should  be  made  a  question  whether  the 
loss  occurred  before  or  after  that  event  It  was  competent  to  prove  on  what 
day  she  did  sail;  and  as  it. was  not  pretended  nor  suggested  that  she  did  not 
sail  on  the  21st  of  May,  the  question  in  connection  with  the  answer  given  to 
it^  could  not  possibly  have  prejudiced  the  plaintiff  and  we  do  not  understand 
his  counsel  to  now  insist  that  it  did." 
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that^  the  defendants  had  no  right  to  charge  an  extra  premium 
from  Mobile  to  Honduras.  The  Court  was  requested  to  bo  charge, 
but  declined  for  the  reason,  stated  at  the  time  to  the  jury,  "that 
the  case  did  not  involve  any  such  question." 

No  such  allegation  was  contained  in  the  answer,  and  the  bill 
of  exceptions  does  not  show  that  the  counsel  for  the  defendants 
insisted  before  the  jury,  that  the  defendants  had  any  such  right. 

A  new  trial  cannot  be  granted  for  such  a  cause,  imless  it  be 
trae  that  it  is  the  duty  of  the  Court,  to  charge  upon  every  abstract 
proposition  contained  in  any  request  that  may  be  made,  although 
it  does  not  appear  that  any  such  proposition  was  urged  to  the 
juiy. 

The  jury  were  instructed,  that  the  only  question  was  that  of 
the  actual  consent  of  the  insured,  to  the  cancelliDg  of  the  policy. 
And  when  requested  to  charge  that  the  defendants  had  no  right 
to  require  an  extra  premium,  the  Court  in  effect  said,  that  was  a 
question  with  which  the  jury  had  nothing  to  do,  that  the  case 
did  not  involve  any  such  question. 

The  jury  must  have  understood  that  they  were  not  to  consider 
any  sach  question,  and  that  it  must  be  wholly  dismissed  from 
their  consideration. 

To  make  it  error  to  refuse  to  aflirm  or  negative,  directly,  a 
particular  proposition,  which  the  Court  is  requested  to  declare, 
when  the  determination  of  it,  either  the  one  way  or  the  othbr, 
can  have  no  natural  influence  upon  the  decision  of  any  issue  of 
fact  made  by  the  pleadings,  or  upon  the  rights  of  the  parties 
upon  any  state  of  fiicts  the  jury  can  find,  and  that  too  when 
the  jury  are  instructed  that  no  such  question  arises  in  the  case; 
it  should  at  least  appear  by  the  bill  of  exceptions  that  such  a 
proposition  has  been  argued  to  the  jury,  and  that  justice  requires 
the  Court  to  instruct  the  jury  in  relation  to  it 

The  reason  assigned  for  refusing  to  charge  the  jury  as 
requested,  imports  that  the  subject  matter  of  the  request  had 
not  been  pressed  upon  their  consideration. 

The  defense  to  the  .action  was  placed  by  the  answer  upon  the 
iaict  of  an  actual  consent  to  cancelling  the  policy,  and  not  upon 
a  right  based  upon  any  clause  or  provision  in  the  policy. 

And  it  does  not  appear  that  the  jury  were  urged,  to  find  the 
more  readily  that  such  consent  was  given,  because  the  company 
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had  a  right  to  insist  upon  an  increased  premium  being  paid. 
There  is  nothing  in  the  terms  of  the  policy  which  furnishes  any 
grounds  for  such  a  pretense,  and  nothing  in  the  case  to  show 
^at  any  such  ground  was  taken  at  the  trial.  Under  such  cir- 
cumstances, we  think,  the  judge,  at  the  trial,  when  he  stated  to 
the  jury  that  no  such  question  was  in  the  case,  as  that  of  the 
right  of  the  defendants  to  make  such  a  charge,  stated  enough  to 
advise  the  jury  that  no  such  question  could  be  properly  con- 
sidered by  tiiem,  and  that  no  error  was  committed  in  not  directly 
affirming  the  truth  of  the  proposition  contained  in  the  request 

We  cannot  enter  into  a  consideration  of  the  evidence,  on  this 
appeal,  nor  dispose  of  the  questions  of  law,  influenced  by  any 
views  by  which  we  might  be  governed  on  a  motion  for  a  new 
trial  on  a  case. 

We  do  not  understand  the  judge  to  have  ruled,  at  the  trial 
(as  the  plaintiff's  counsel  now  argues  that  he  did),  that  evidence 
that  the  defendants  charged  an  extra  rate  for  a  voyage  from  Mo- 
bile to  Honduras  was  admissible.  No  such  objection  was  taken. 
The  judge,  on  the  plaintiff's  objection,  at  one  stage  of  the  cause, 
excluded  evidence  that  the  defendants  were  notified  of  Lane, 
West  &  Go's,  intention  to  send  the  vessel  on  a  voyage  from 
Mobile  to  Honduras.  But  when  enough  had  been  subsequently 
proved  to  justify  the  inference  that  it  had  been  agreed  to  cancel 
thfe  policy  ftom  the  date  she  sailed  on  such  a  voyage,  he  allowed 
evidence  to  be  given  of  the  time  she  so  sailed.  It  was  to  the 
admission  of  that  evidence  that  the  plaintiff  excepted. 

What  was  said  as  to  charging  an  extra  premium,  from  Mobile 
to  Honduras,  is  contained  in  the  evidence  given  after  the  defend- 
ants had  rested,  and  was  given  without  objection.  It  formed  no 
part  of  the  conversations  of  which  the  plaintiff  had  given  evi- 
dence, but  was  part  of  a  conversation  between  Lane  and  the 
insured,  at  a  time  when  no  officer  of  the  company  was  present, 
and  of  which,  there  was  no  attempt  to  prove,  that  any  officer  of 
the  company  had  ever  heard. 

We  think  none  ot  the  exceptions  are  well  taken.  This  being 
an  appeal  from  the  judgment  only,  we  cannot  enter  into  a  con- 
sideration of  the  evidence,  nor  be  influenced  by  any  of  the 
considerations  which  would  be  applicable  to  a  motion  for  a  new 
trial  on  a  case. 

Judgment  affirmed 
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John  La  Fabge,  Bespondent)  v.  The  Exchange  Fire  Insu- 
rance CoMPAmr  OF  THE  CiTY  OF  N.  Y.,  Appellants. 

1.  Since  the  act  of  1857,  which  allows  parties  to  an  action  to  testify  in  their 
own  behalf,  a  plaintiff  or  defendant  is  not  incompetent  as  a  witness  in  his 
own  favor,  merely  because  the  adverse  party  is  a  corporation. 

2.  This  result  is  not  affected  by  the  facts  that  ^e  person  who  was  secretary  of 
the  corporation  at  the  time  of  the  transaction  in  question  died  before  the 
trial,  and  that  none  of  its  officers  at  the  time  of  its  incorporation,  were 
such  when  the  cause  was  tried. 

3.  In  an  action  to  recover  of  a  corporation  the  value  of  property  transferred 
to  it ;  it  is  not  error  to  admit  evidence  of  negotiations  had,  and  of  an  agree- 
ment made,  relative  to  the  terms  of  such  transfer,  prior  to  the  actual  incor- 
poration, with  persons  who  soon  after  that  and  when  it  was  incorporated, 
became  officers  of  such  corporation  and  with  whom  as  such  officers  the 
transaction  was  completed ;  when  the  question  is  whether  the  transfer  was 
made  as  security  for  a  loan  which  the  company  was  to  make,  or  was  made 
to  be  paid  for,  by  issuing  an  agreed  amount  of  its  capital  stock. 

(Before  Woodruff  and  Pierrkfont,  J.  J.) 

Heard,  Mardi  11 ;  decided,  June  12,  1858. 

Tms  is  an  appeal  by  the  defendants  from  a  judgment  entered 
on  the  report  of  Henry  NicoU,  Esq.,  as  referee. 

The  action  was  brought  in  December,  1854,  to  recover  from 
the  defendants  $5,600  (and  interest),  being  the  amount  due  upon 
a  bond  and  mortgage  which  the  plaintiff  had  assigned  to  them, 
and  for  which  he  alleged  they  were  to  issue  to  him  shares  of 
their  capital  stock  to  that  amount,  and  which  stock  they  re|used 
to  issue.  When  it  was  commenced,  the  defendants'  corporate 
name  was  "The  La  Farge  Fire  Insurance  Company." 

The  complaint  states  that:  First  The  defendants  are  an  incor- 
porated insurance  company.  It  was  agreed  between  them,  sub- 
sequent to  the  organization  of  the  company,  and  the  plaintiff, 
that  the  latter  should  assign  to  them  a  bond  and  mortgage  made 
by  one  Orr  and  Wife  for  $7,500,  on  which  $1,000  had  been  paid 
on  which  $6,500  was  due,  which  amount  was  secured  by  a  mort- 
gage on  property  worth  double  that  sum,  and  which  bond  and 
mortgage  were  fully  worth  that  sum :  [and  the  defendants  in 
payment  therefor,  agreed  to  issue  $6,500  of  their  capital  stock  as 
follows :  $2,000  to  Chas.  E.  Appleby,  $450  to  Eggleson  and 
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$450  to  McCarty,  and  the  balance  to  the  plaintiflF.]  Said  bond 
and  mortgage  bore  date  the  15th  of  July,  1852,  and  was  payable 
on  demand  with  interest  semi-annually  at  7  per  cent 

Second.  The  plaintiflF  in  pursuance  of  said  agreement,  by  an 
assignment  dated  the  14th  of  July,  1853,  assigned  said  bond 
and  mortgage  to  the  defendants,  and  they  still  retain  and  claim 
to  own  the  same  absolutely,  and  have  collected  the  interest 
which  accrued  subsequent  to  the  assignment,  and  retained  the 
same  to  their  own  use. 

Third.  The  defendants  thereupon  issued  stock  to  Eggleson 
&  McCarty,  to  the  amount  of  $450  each,  but  have  failed  and 
refused  to  issue  any  to  Appleby  or  to  the  plaintiff,  or  to  restore 
the  bond  and  mortgage,  or  compensate  the  plaintiff  for  the  same; 
and  have  issued  to  others  their  entire  capital  stock  without  the 
plaintiff^s  consent,  wherefore  he  prays  judgment  for  $5,600 
and  interest  thereon  from  the  14th  of  July,  1858. 

The  answer  admits  all  the  allegations  of  the  complaint  except 
that:  First,  it  denies  that  the  bond  and  mortgage  were  assigned 
on  any  such  agreement  as  the  plaintiff  alleges. 

Second.  It  admits  that  ten  shares  of  $50  each  were  issued  to 
Eggleson  &  McCarty,  severally,  but  denies  that  they  were  issued 
on  any  such  agreement  as  is  alleged. 

Third.  It  alleges  that  the  bond  and  mortgage  were  assigned  on 
plaintiff's  application  for  a  loan  of  $6,500;  that  defendants 
accepted  the  application  and  paid  him  in  full  for  said  bond  and 
mortgage. 

The  referee  foimd,  specially,  all  the  facts  stated  in  the  com- 
plaint, to  be  as  therein  stated,  and  on  the  1st  of  December,  1857, 
ordered  judgment  in  favor  of  the  plaintiff  for  the  amount  claimed. 

On  the  trial,  evidence  was  given  of  all  the  circumstances  and 
negotiations  connected  with  the  assignment  of  the  bond  and 
mortgage,  some  of  which  occurred  before  the  defendants  were 
organized  as  a  corporation,  and  were  had  with  persons  who 
became  officers  of  it,  at  the  time  it  was  organized.  Testimony 
as  to  negotiations  before  the  defendants  were  incorporated,  was 
objected  to  and  admitted,  and  the  defendants  excepted  to  the 
decision. 

The  plaintiff  was  admitted  as  a  witness  in  his  own  behalf 
against  these  objections  taken  by  the  defendants,  viz. ; 
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^  1.  That  the  testimony  of  one  party  cannot  be  admitted  in 
his  own  behalf)  when  the  other  party  is  a  corporation. 

"  2.  That  such  testimony  cannot  be  received  when  the  oppo- 
site party  is  a  corporation,  and  the  person  or  persons  who  were 
officer  or  officers  of  such  corporation  at  the  time  of  the  transac- 
tions concerning  which  the  party  is  called  to  give  evidence,  is  or 
are  not  living. 

"  3.  That  it  was  not  the  intent  of  the  statute  to  give  either 
party  greater  rights  or  privileges,  than  such  party  enjoyed  before 
such  statute,  unless  the  same  or  similar  rights  or  privileges  are 
granted  to  the  other  party.  The  referee  overruled  the  objections ; 
to  which  ruling  and  decision  of  the  referee  the  counsel  for  the 
defendants  then  and  there  excepted." 

Before  the  testimony  was  concluded,  it  was  shown  that  the  first 
secretary  of  the  company  was  dead,  and  that  none  of  the  persons 
who  were  its  officers  at  the  time  of  the  transaction  in  question, 
were  such  officers  when  this  suit  was  commenced,  or  when  it 
was  tried.  When  this  evidence  had  been  given,  the  counsel  for 
the  defendants  moved  to  strike  out  the  testimony  of  John 
La  Farge  on  the  grounds,  that  it  was  now  dearly  proved 
that  none  of  the  officers  of  the  company  at  the  time  of  the 
transaction  between  the  plaintiff  and  defendants  were  such 
officers  either  at  the  time  of  the  commencement  of  this  action  or 
at  the  present  time ;  and  that  the  secretary  of  the  company  at 
that  time  was  now  dead.  The  referee  denied  the  motion;  to 
which  ruling  and  decision  of  the  referee  the  counsel  for  the 
defendants  then  and  there  excepted* 

No  evidence  was  given  tending  to  show  that  the  bond  and 
mortgage  were  assigned  to  the  defendants  on  an  application  for  a 
loon,  or  that  anjrthing  had  been  paid  for  or  ah  account  of  the 
transfer,  except  that  the  assignment  contained  a  clause  acknow- 
ledging payment  of  $6,500 ;  and  excepting  also  the  testimony 
given  by  the  plaintiff  tending  to  show,  that  the  stock  issued  to 
Eggleson  and  to  McCarty,  to  the  extent  of  $450  to  each,  was 
issued  in  part  payment  therefor. 

Some  other  exceptions  were  taken,  to  which  no  reference  is 
here  made,  as  they  are  not  alluded  to  in  the  opinion  of  the 
Coort  delivered  on  affirming  the  judgment 
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It  appeared  that  the  defendants  were  incorporated  on  the  9th 
of  May,  1868,  as  an  Insurance  Company,  under  the  act  entitled 
"An  act  to  provide  for  the  Incorporation  of  Insurance  Compa- 
nies," passed  April  10, 1849. 

J.  M.  Ma9on^  for  appellants. 

The  referee  erred  in  admitting  any  testimony  of  transactions 
occurring  prior  to  the  incorporation  of  the  defendants,  because : 

1.  The  allegation  of  the  complaint  is,  that  the  agreement  on 
which  the  action  is  based  was  made  subsequent  to  the  organiza- 
tion of  the  company,  and  this  allegation  is  denied  by  the  answer. 
This  was  one  of  the  issues  to  be  tried. 

2.  Prior  to  the  incorporation,  there  could  be  no  person 
authorized  to  act  for  a  company  which  did  not  exist'  There 
could  be  no  delegated  power  where  there  was  no  principal  to 
make  such  delegation. 

3.  The  action  or  agreement  of  persons  about  to  form  a  cor- 
poration, could  not  in  any  way  be  binding  upon  that  corporation 
aAer  it  acquired  a  legal  existence. 

4.  A  corporation,  formed  under  the  general  laws  of  the 
state,  cannot  exist  until  certain  forms  and  requisites  are  com- 
plied with,  and  it  is  such  compliance  that  creates  it ;  among  others, 
the  payment  for  its  capital  stock.  (Laws  of  1849,  ch.  808,  p. 
441.) 

He  also  contended,  that  the  referee  erred  in  admitting  the 
testimony  of  the  plaintiff  in  his  own  behalf,  because:  1.  The 
adverse  party  being  a  corporation,  is  not  a  party  or  person  in 
interest  "living,"  within  the  meaning  of  the  statute.  (Code,  §899.) 

2.  The  subsequent  portion  of  the  section  shovrs  that  it  is  the 
intent  that  the  adverse  party  may  have  the  opportunity  of  being 
examined  in  his  own  behalf 

8.  A  corporation  cannot  be  so  examined. 

4.  The  &ct  that  the  o£Bicers  of  a  corporation  can  be  examined, 
does  not  bring  a  corporation  within  the  provision  of  the  statute. 
They  are  mere  clerks  of  the  corporation,  and  are  to  be  regarded 
in  the  same  manner  as  clerks  of  an  individual. 

6.  The  statute  did  not  intend  to  give  any  new  rights  to  one 
party  which  were  not  given  to  another. 
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6.  This  statute  would  not  allow  a  corporation  to  introduce  its 
own  books  as  evidence  in  its  own  behalf. 

7.  But  if  the  statute  has  force  from  the  fjB^ct  that  the  officers 
of  the  corporation  can  be  examined,  then  it  can  only  be  enforced 
where  the  officers  cognizant  of  the  transaction  are  still  officers. 
In  this  case,  Westerveltj  the  president,  had  left  the  company  in 
1854,  and  Carroll,  the  secretary,  left  the  company  in  December,* 
1863,  and  died  about  a  year  before  the  trial. 

He  also  argued,  that  the  action  cannot  be  sustained  on  the 
ground,  that  the  defendants  have  not  shown  affirmatively  that 
they  have  paid  for  the  bond  and  mortgage.  This  ihey  were  not 
called  upon  to  do,  as  the  complaint  is  not  framed  upon  this  basis. 
The  action  is  simply  a  claim  for  money  upon  a  fSedlure  to  fulfill 
an  agreement  to  issue  stock. 

The  judgment  should  be  reversed  with  costs,  and  judgment 
ordered  for  defendants. 

A.  J.  WtHardj  for  respondent 

By  thb  Coubt.  Pierbepont,  J. — ^Before  the  recent  statute, 
which  enables  parties  to  testify  in  their  own  causes,  each  member 
of  a  corporation  could,  (since  llie  Code  was  enacted,)  be  a  witness 
when  the  corporation  was  a  party,  and  so  the  law  now  stands. 

Though  a  corporation,  as  such,  cannot  be  examined,  yet  each 
member  and  each  officer  of  it  can  be  examined. 

We  think  there  was  no  error  in  admitting  the  plaintiff.  The 
plaintiff  states  that  he  assigned  the  bond  and  mortgage  men* 
tioned  (upon  which  the  amount  due  was  $6,500),  to  the  defend- 
ants, and  that  the  mortgage  was  good,  and  that  the  defendants 
agreed  to  give  that  amount  in  the  stock  of  the  company ;  that  he 
has  received  no  consideration  except  the  sum  of  $900,  and  that 
the  defendants  refuse  to  issue  stock  or  to  pay  the  balance  of  the 
$6,600.  The  plaintiff 's  evidence  is  positive  upon  this  point,  and 
the  referee  has  so  found,  and  we  see  no  evidence  to  warrant  us 
in  disturbing  that  finding. 

Evidence  was  offered  relating  to  negotiations  about  this  mor^ 

gage,  prior  to  the  incorporation  of  the  defendants ;  such  evidence 

does  not  of  itself  prove  a  contract  with  the  corporation;  but  as 

these  negotiations  were  made  with  the  persons  who  soon  after 
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composed  the  active  managers  of  the  corporation,  the  evidence 
was  proper  to  explain  the  subsequent  acts  of  the  defendants 
relating  to  the  same  matter.  Such  prior  negotiations,  amounting 
to  an  agreement  with  the  plaintiff,  being  adopted  by  the  officers 
of  the  corporation  as  such,  became  in  fact  the  contract  of  the  cor- 
poration, and  constituted  the  terms  and  conditions,  upon  which 
the  bond  and  mortgage  were  assigned  by  the  plaintiff. 

LaFarge  testifies  that  he  assigned  the  mortgage  to  the  defend- 
ants ;  that  with  the  exception  of  $450  of  stock  issued  to  Mr. 
Eggleson,  and  $450  issued  to  Mr.  McCarty,  amounting  in  all  to 
$900,  he  has  received  no  other  consideration  whatever. 

Upon  this  evidence  we  think  the  finding  of  the  referee  was 
correct. 

Judgment  affirmed  with  costs. 


Jaxes  W.  Wiltsis,  Bespondent,  v.  William  L.  Northam, 
Appellant. 

1.  The  pendency  of  an  action  for  damages  is  no  bar  to  the  setting  up  of  the 
same  demand  of  damages  as  a  comiter-claim  in  a  suit  afterwards  brought 
against  the  plaintiff  in  the  first  action  by  the  defendant  therein. 

2.  Where  a  sale  of  chattels  has  been  fraudulently  made,  and  the  title  to  the 
chattels  sold  has  failed,  and  the  purchaser  has  commenced  an  action  to 
compel  the  vendor  to  surrender  a  promissory  note  and  mortgage  given  for 
the  consideration  of  the  sale,  to  be  canceled,  and  to  recoTer  damages  for 
the  fraud,  the  pendency  of  such  an  action  will  not  prevent  the  purchaser, 
if  afterwards  sued  on  the  note  by  the  vendor,  setting  up  the  fraud,  and 
failure  of  title,  as  a  defense  to  the  action  so  commenced  by  the  vendor. 

3.  A  ''counter-claim,"  as  defined  in  the  Code  of  Procedure,  or  matter  of 
"recoupement^"  as  understood  before  the  Code,  can  only  be  used  as  a 
defense,  where  it  exists^  in  favor  of  the  defendant  against  the  plami^  in 
the  actum.  Accordingly  in  an  action  on  a  note,  by  a  transferee  or  assignee, 
a  cause  of  action  existing  only  against  the  payee,  cannot  be  set  up  as  a 
oounter-daim,  although  the  plaintiff  received  the  note  firom  the  payee  after 
its  maturity. 

4.  But  where  the  &cts  averred  and  sought  to  be  proved  affect  the  validity  of 
the  note  itself  in  the  hands  of  the  payee,  and  show  either  a  want  or  faOure 
of  consideration,  they  are  admiasible  in  favor  of  the  maker  in  an  action  by 
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one  who  reoeiTed  the  note  after  its  maturity ;  and,  in  such  case,  the  pen- 
dency of  an  action  brought  in  equity  by  the  maker  against  the  payee  to 
compel  the  surrender  of  the  note,  to  be  canceled,  and  for  damages^  vriW  not 
preclude  the  maker  from  using  these  facts  as  a  defense,  when,  after  the 
bringing  of  such  suit  in  equity,  and  after  the  maturity  of  the  note,  the 
payee  transfers  the  note  to  a  third  person  who  sues  the  maker  thereon. 
(Before  Woodrutf  and  PnRREFOHT,  J.  J.) 

Heard,  March  10th;  decided,  June  12th,  185& 

Tms  action  was  tried  on  the  22d  December,  1857,  before  Mr. 
Jastice  Dueb  and  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff, 
upon  which  judgment  was  entered,  and  the  defendant  appealed. 

The  action  was  brought  upon  a  promisaorj  note,  for  sixteen 
hundred  dollars  given  on  the  16th  November,  1865,  at  twelve 
months,  by  the  defendant,  to  the  firm  of  Lalouette  &  Ashfield, 
(made  payable  to  one  of  the  firm,  for  tiieir  benefit,  and  by  him 
indorsed  and  delivered  to  the  firm  )  on  and  in  consideration  of 
the  sale,  to  tiie  defendant  of  certain  fixtures  and  personal  pro- 
perty in  and  connected  with  a  coal  yard,  tiie  lease  whereof  was 
at  the  same  time  assigned  to  tiie  defendant  Although  the  sale 
and  assignment  was  in  one  instrument,  the  fixtures  and  chattels 
mentioned  in  the  schedule  annexed,  are  expressly  declared  to  be 
the  consideration  of  tiie  note,  and  the  lease  is  assigned  upon  a 
separate  and  distinct  consideration. 

The  agreement  of  sale  and  the  schedule  therein  referred  to, 
are  as  follows,  to  wit: 

"  Know  all  men  by  these  presentssi,  tiiat  we,  P.  H.  Lalouette 
and  H.  Ashfield,  doing  business  imder  tiie  firm  of  Lalouette  & 
Ashfield,  in  New  York  City,  in  consideration  of  a  note  for  sixteen 
hundred  dollars,  (1,600)  at  twelve  months  from  date,  drawn  by 
William  L.  Northam,  do  hereby  grant,  sell  and  deliver  unto  said 
-  Nortiiam,  all  fixtures  and  appurtenances,  in,  upon  and  appertain- 
ing to  the  Coal  Yard,  known  as  441  Grand  street,  and  now 
occupied  by  said  Lalouette  &  Ashfield,  and  described  in  tiie 
annexed  schedule ;  and  also,  in  consideration  of  one  dollar,  the 
receipt  of  which  is  hereby  acknowledged,  we  do  sell  and  transfer 
to  the  said  Northam,  tiie  present  lease  of  said  yard,  which  has 
about  2  years  to  run,  at  its  present  rent,  and  do  guarantee  to 
him  a  renewal  to  him  of  said  lease  for  five  years,  at  a  yearly 
rent  of  not  exceeding  two  hundred  dollars,  advance,  per  annum, 
and  at  as  much  less  as  can  be,  and  also  ihe  free  privilege  to 
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remove  all  said  fixtures  at  its  expiration.  If  a  renewal  is  not 
given,  then  Lalonette  &  Ashfield  are  to  refiind  the  one-half  the 
loss  on  said  fixtures,  and  further,  in  consideration  of  a  note  for 
$3,791.79  at  six  months  from  date,  with  7  p.  interest,  p.  annum, 
drawn  by  said  Northam,  we  hereby  sell  and  deliver  unto  said 
Northam,  all  the  coal  in  said  yard,  being  about  700  tons,  and 
said  Northam  agrees  to  pay,  in  anticipation,  on  account  of  said 
notes,  any  funds  he  may  have,  a  surplus  not  required  in  any 
manner  in  his  business,  and  any  such  amounts  are  to  be  indorsed 
on  his  notes. 

'*  In  witness  whereof  we  have  hereunto  set  our  hands,  this 
16th  day  of  November,  1855. 

"liALouETrE  &  Ashfield. 

"Witness, 

"  A.  Ashfield. 

"Schedule.  2  offices,  brick;  1  office  desk;  1  sofa;  chairs; 
washstand;  scales  and  weights;  2  carts  and  harness;  1  horse; 
1  safe ;  screens  and  shovels ;  1  sleighbells ;  sheds ;  fence  around 
yard;  paving  sections ;  iron  rods;  hydrants;  shop,  corner  Divi- 
sion and  Ridge  streets. 

"New  York,  November  16, 1855. 

"Laloueite  &  Ashfield. 

The  defense  set  up  in  the  answer,  so  far  as  it  bears  upon  the 
light  of  the  plaintiff  to  recover  upon  the  note,  is  that  the  vendors 
represented  that  they  had  title  to  the  fixtures  and  chattels.  That 
they  had  no  title  to  the  most  valuable  portion  thereof  That 
they  knew  when  they  sold  the  same,  that  they  had  no  right  to 
remove  the  same;  that  the  defendant  has  been  obliged  to  abandon 
the  same,  except  one  horse  and  cart  of  the  value  of  $200,  and 
that  the  consideration  of  the  note  has  thereby  &iled. 

The  answer  further  states  that  the  vendors  guaranteed  a 
renewal  of  the  lease  of  the  yard,  and  represented  that  their  lease 
had  about  two  years  to  run,  when  in  truth  they  knew  that  their 
lease  would  expire  in  less  than  eighteen  months,  and  that  they 
had  no  right  of  renewal,  and  that  in  feet  they  did  not  procure  a 
renewal,  so  that  the  defendant  was,  on  or  about  the  1st  day  of 
May,  1857,  compelled  to  surrender  the  premises  —  averring 
damages  sustained  thereby. 
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And  further,  that  the  defendant  commenoed  an  action  in 
Jane,  1857,  in  the  Supreme  Court  to  recover  his  damages  and 
to  oompel  the  vendors  to  surrender  the  note,  and  a  mortgage 
given  to  secure  the  same,  to  be  canceled. 

The  title  of  the  plaintiff  to  the  note  is  put  in  issue.  And  it 
is  alleged  that  the  transfer,  if  any,  to  the  plaintiff  was  after  the 
maturity  of  the  note.  Ajid,  also,  that  the  suit  is  brought  by  the 
plaintiflf  m  his  own  name,  but  in  &ct,  for  the  benefit  of  La- 
louette  &  Ashfield. 

On  the  trial  it  was  proved  that  the  note  was  sold  to  the 
plaintiff  after  it  became  due,  and  after  the  suit  (mentioned  in 
the  answer)  brought  to  compel  Lalouette  &  Ashfield  to  sur- 
render the  note,  to  be  canceled,  had  been  commenced.  The 
defendant  then  offered  to  prove  the  £Edlure  of  the  consideration 
of  the  note,  and  the  other  matters  set  up  in  the  answer. 

The  Court  ruled  that  the  defendant  was  precluded  fix>m  availing 
himself  of  his  said  defense  by  reason  of  having  commenced  his 
said  suit  against  the  payees  of  the  note,  as  in  the  answer  averred. 

The  other  rulings  of  the  Court  necessarily  resulted  from  the 
exclusion  of  the  evidence,  and,  by  direction  of  the  Court,  the 
jury  rendered  a  verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest. 

The  case  was  ordered  to  be  heard  at  the  General  Term,  in  the 
first  instance,  upon  exceptions  to  the  ruling  of  the  Court 

The  plaintiff  entered  judgment  on  the  verdict,  and  the 
defendant  appealed. 

A.  MeOue^  for  the  (defendant)  appellant 

L  The  Court  erred  in  directing  the  jury  to  find  a  verdict  for 
the  plaintiff. 

n.  The  Court  erred  in  excluding  proof  of  the  several  matters 
of  defense  set  up  by  the  defendant  in  his  answer. 

1.  The  testimony  of  the  plaintiff's  witness-  shows  beyond  all 
doubt,  that  the  note  in  suit  was  passed  to  the  plaintiff  after 
matoxity,  and  after  a  suit  had  been  commenced  by  the  defend- 
ant against  this  same  witness  and  his  partner  in  business,  who 
were  the  payees  of  the  note,  and  firom  whom  the  plaintiff  in  this 
action  derives  his  title. 
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had  a  riglit  to  insist  upon  an  increased  premium  being  paid. 
There  is  nothing  in  the  terms  of  the  policy  which  furnishes  any 
grounds  for  such  a  pretense,  and  nothing  in  the  case  to  show 
5iat  any  such  ground  was  taken  at  the  trial.  Under  such  cir- 
cumstances, we  think,  the  judge,  at  the  trial,  when  he  stated  to 
the  jury  that  no  such  question  was  in  the  case,  as  that  of  the 
right  of  the  defendants  io  make  such  a  charge,  stated  enough  to 
advise  the  jury  that  no  such  question  could  be  properly  con- 
sidered by  them,  and  that  no  error  was  conmiitted  in  not  directly 
aflS.rming  the  truth  of  the  proposition  contained  in  the  request 

We  cannot  enter  into  a  consideration  of  the  evidence,  on  this 
appeal,  nor  dispose  of  the  questions  of  law,  influenced  by  any 
views  by  which  we  might  be  governed  on  a  motion  for  a  new 
trial  on  a  case. 

We  do  not  understand  the  judge  to  have  ruled,  at  the  trial 
(as  the  plaintiff's  counsel  now  argues  that  he  did),  that  evidence 
that  the  defendants  charged  an  extra  rate  for  a  voyage  from  Mo- 
bile to  Honduras  was  admissible.  No  such  objection  was  taken. 
The  judge,  on  the  plaintiff's  objection,  at  one  stage  of  the  cause, 
excluded  evidence  that  the  defendants  were  notified  of  Lane, 
West  &  Co's.  intention  to  send  the  vessel  on  a  voyage  from 
Mobile  to  Honduras.  But  when  enough  had  been  subsequently 
proved  to  justify  the  inference  that  it  had  been  agreed  to  cancel 
thfe  policy  ftom  the  date  she  sailed  on  such  a  voyage,  he  allowed 
evidence  to  be  given  of  the  time  she  so  sailed.  It  was  to  the 
admission  of  that  evidence  that  the  plaintiff  excepted. 

What  was  said  as  to  charging  an  extra  premium,  from  Mobile 
to  Honduras,  is  contained  in  the  evidence  given  after  the  defend- 
ants had  rested,  and  was  given  without  objection.  It  formed  no 
part  of  the  conversations  of  which  the  plaintiff  had  given  evi- 
dence, but  was  part  of  a  conversation  between  Lane  and  the 
insured,  at  a  time  when  no  ofScer  of  the  company  was  present, 
and  of  which,  there  was  no  attempt  to  prove,  that  any  officer  of 
the  company  had  ever  heard. 

We  think  none  ot  the  exceptions  are  well  taken.  This  being 
an  appeal  from  the  judgment  only,  we  cannot  enter  into  a  con- 
sideration of  the  evidence,  nor  be  influenced  by  any  of  the 
considerations  which  would  be  applicable  to  a  motion  for  a  new 
trial  on  a  case. 

Judgment  affirmed. 
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and  avail  himself  of  the  contract,  and  has  thus  received  the  ben- 
efit of  it. 

2.  All  the  £acts  as  to  which  fraudulent  representations  are 
alleged  to  have  been  made,  are  the  subject  of  special  covenants 
in  the  contract,  upon  which  an  ample  remedy  exists :  and  the 
lesponsibility  of  the  covenantor  is  not  questioned.  The  claim  of 
actionable  fhkud  in  these  particulars,  is  therefore  precluded  bj 
the  contract  itselt  So  &r  from  relying,  to  his  detriment,  upon 
the  representations,  the  defendant  has  provided  himself  with  a 
good  covenant  of  their  truth,  and  has  availed  himself  of  it,  to 
leoover  his  damages. 

8.  There  is  no  fidlure  of  consideration,  upon  the  &cts  offered 
to  be  shown.  So  &r  as  the  particulars  referred  to  entered  into 
the  consideration  of  the  note,  they  are  covered  by  the  covenant 
of  Lalouette  &  Ashfield.  That  constituted  the  consideration  so 
&r,  and  has  not  failed  to  afford  an  ample  indemnity  against  any 
deficiency  in  the  property  purchased. 

4.  Were  the  defense  offered,  otherwise  admissible,  the  &ct 
that  the  defendant  had  elected  to  avail  himself  of  it  by  an  inde- 
pendent action,  as  he  might  legally  do,  would  preclude  him  from 
setting  him  up  here.  He  can  have  the  benefit  of  it  but  once. 
It  is  not  denied,  that  the  action  brought  gives  him  ample 
remedy.  If  he  has  sustained  any  loss,  which  might  otherwise 
entitle  him  to  some  deduction  firom  the  note,  the  remedy  he  has 
chosen  is  a  compensation,  and  the  consideration  of  the  note 
stands  unimpaired.  {Hcdsey  e^  oZ.  v.  Carter^  1  Duer,  667.) 

Bt  the  Coubt.  Woodruff,  J. — ^The  ruling  had  at  the  trial 
excluding  the  defendant's  proo&  is  sought  to  be  sustained,  in 
part,  upon  the  idea  that  the  defense  as  proposed  to  be  proved  on 
the  trial  was  in  the  nature  of  a  counter-claim,  to  establish  dam- 
ages in  the  defendant's  &vor,  which  had  the  action  been  brought 
by  tiie  firm  of  Lalouette  &  Ashfield,  the  defendant  might,  but  for 
the  suit  brought  in  the  Supreme  Court,  have  recouped  and  so 
defeated  a  recovery  by  them,  and  that  the  defendant  having 
brought  his  action  to  recover  those  damages,  had  made  his  elec- 
tion to  recover  those  damages  by  suit,  which  was  then  pending, 
and  could  not  now  avail  himself  of  tiiem  as  a  defence  or  other* 
(against  the  note. 
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If  the  oorrectness  of  the  ruling  turned  upon  this  view  of  the 
question  between  the  parties,  we  should  feel  constrained  to  say 
that  the  pendency  of  such  a  former  suit  for  the  damages  sustained 
by  the  jEJEulure  of  the  title  to  the  chattels  was  no  bar  to  the  use  of 
the  same  matter  as  a  counter-claim;  the  defendant  having  a 
cause  of  action  for  damages  may  sue  therefor,  and  if  pending 
that  suit  he  is  himself  sued  on  a  cause  of  action  in  fetvor  of  the 
adverse  party,  no  rule  of  law  requires  him  to  discontinue  his 
suit  or  be  barred  of  his  defense.  It  is  true  he  cannot  recover  the 
same  damages  twice,  and  therefore  he  cannot  use  them  to  defeat  a 
recovery  against  him,  and  also  in  his  own  suit  have  a  recovery 
in  his  own  favor.  When  the  claim  to  damages  has  once  been 
establishid  by  a  recovery  or  by  defeating  the  action  brought 
against  him,  that  must  terminate  the  litigation ;  and  it  may  be 
that  the  Court  would  not  permit  a  defendant  after  having  set  up 
such  a  counter-claim  as  a  defense  and  pending  the  litigation,  tc 
bring  a  new  suit  himself  to  recover  for  the  same  cause  of  action. 
But  if  the  Court  will,  in  the  exercise  of  a  discretion  to  prevent 
needless  litigation,  stay  the  proceedings  in  such  a  case,  it  can 
never  be  held,  we  think,  that  the  pendency  of  an  action  for  dam- 
ages is  a  bar  to  the  setting  up  of  those  damages  as  a  counter- 
claim in  a  suit  afterwards  brought  against  him  by  his  adversary; 
Fabricotti  v.  Launitz  (8  Sandr,''743),  sustains  these  views;  and  a 
subsequent  case  in  this  Court,  FuHer  v.  Seed  and  Eeed  v.  FuUer 
(15  How.  Pr.  Bep.,  236,  and  6  Duer,  697),  further  affirms  th6 
same  proposition. 

But  we  apprehend  that  so  far  as  the  defense  set  up  by  the 
defendant  in  his  answer  is  to  be  regarded  as  a  counter-claim,  it 
was  inadmissible  upon  another  ground. 

A  counter-claim  can  only  be  used  as  a  defense,  when  it  exists 
in  &vor  of  the  defendant  and  against  the  plaintiff  in  the  action 
in  which  it  is  sought  to  be  used.  It  must  be  a  cause  of  action 
existing  between  the  parties  to  the  action  itself  (Code  §  150),  and 
this  was  always  true  of  matter  of  recoupment.  And  accordingly 
a  counter-claim  cannot  be  set  up  in  an  action  by  an  assignee,  when 
it  shows  a  cause  of  action  against  the  assignor  only.  So  it  was 
held  in  Vasaeur  v.  Livingston  (4  Duer,  285),  affirmed  by  the  Court 
of  Appeals  (8  Kern.,  248);  and  QUasan  v.  Moen  (2  Duer,  689). 

The  case  last  cited  is  strikingly  like  the  present    There 
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the  action  was  by  an  indorsee-  of  a  promissory  note  trans- 
ferred after  maturity,  and  the  defendant  claimed  to  recover  his 
damages  sustained  by  reason  of  a  breach,  by  the  payee,  of  the 
contract  under  which  the  note  was  given.  And  it  was  held  that 
as  the  matters  alleged  created  no  right  to  recover  damages  from 
tlie  plaintiff,  the  defense,  viewed  as  a  counter-claim,  could  not  be 
sustained;  although  there  the  plaintiff  received  it  with  full 
knowledge  of  all  the  facts. 

But  the  defense,  as  the  same  was  offered  to  be  proved  on  this 
trial,  is  not,  we  think,  to  be  regarded  as  either  a  counter-claim, 
setoff  or  a  recoupment.  It  was  urged  as  a  defense  to  the  note 
itself  It  is  true  that  the  answer  sets  up  the  defendant's  claim 
for  damages  as  a  counter-claim.  For  the  reasons  already  given, 
no  such  daim  could  be  allowed  in  this  action,  and  evidence 
tending  merely  to  establish  a  counter-claim  would  have  been 
properly  rejected.  But  the  offer  was  to  prove  the  matters  alleged 
in  his  answer,  as  constituting  a  failure  of  the  consideration  of  the 
note;  matters  amounting  to  such  failure  were  alleged  in  the 
answer,  and  to  that  ground  of  defense,  and  to  that  alone,  was  the 
offer  of  evidence  addressed.  K  the  facts  alleged  in  the  answer, 
and  offered  to  be  proved,  are  established,  they  amount  to  a  par- 
tial feilure  of  the  consideration  of  the  note.  This  directly 
affected  the  validity  of  the  note  itsefiF  in  the  hands  of  the  payees, 
and  although  a  bona  fide  indorsee  for  value,  receiving  the  note 
without  notice,  before  maturity,  would  not  be  affected  by  an 
impeachment  of  the  consideration,  the  plaintiff  receiving  it  after 
niaturity,  took  it,  subject  to  all  defects  impairing  its  legal  valid- 
ity in  the  hands  of  the  payees  themselves.  This  point  is  dis- 
tinctly held  in  the  case  of  Oleason  v.  Moen  above  referred  to,  and 
under  a  state  of  facts,  substantially  like  those  before  us.  See 
also,  the  cases  there  cited,  and  the*  same  doctrine  applied  to  an 
assignment  of  a  chose  in  action  not  negotiable  in  Vasseur  v.  Living' 
ston^  mpra. 

The  offer  here  was  to  show  that  the  note  was  given  for  sundry 
chattels  sold  and  delivered,  and  that  the  title  to  nearly  all  of  those 
chattels  was  not  in  the  vendors,  and  that  the  defendant  lost  the 
Mjne  by  reason  of  such  failure  of  title.  To  our  minds  this 
presents  a  case  of  alleged  partial  failure  of  consideration,  which  the 
defendant  should  have  been  permitted  to  prove  if  he  was  able. 
22 
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It  is  urged  that  the  entry  by  the  defendant  into  the  possession 
of  the  premises,  and  his  subsequent  prosecution  of  his  action 
for  damages  must  be  taken  as  an  affirmance  of  the  whole  con- 
tract^ and  the  defendant  must  now  be  held  to  pay  his  note  and 
rely  upon  his  covenants  for  his  protection. 

We  do  not  perceive  the  force  of  this  suggestion.  The  defend- 
ant has  no  covenants  respecting  the  title  to  the  chattels  except  such 
as  are  implied  in  the  act  of  sale.  Nor  is  this  a  case  in  which 
the  defendant  is  seeking  to  affiirm  the  contract  on  the  one  hand, 
and  on  the  other  rescind  it  and  recover  back  the  consideration. 
The  contract,  under  which  the  note  was  given  consisted  of  several 
independent  particulars,  one  of  which  was  a  sale  of  the  chattels  for 
which  the  note  was  given.  Another,  related  to  a  distinct  matter, 
the  sale  of  coal.  Another  related  to  the  transfer  of  a  lease  and 
contained  a  guarantee  that  the  lease  should  be  renewed. 

The  suit  which  it  is  claimed  operates  to  deprive  the  defendant 
of  his  defense  is  brought  upon  the  very  ground  that  the  title  to 
the  chattels  has  failed,  and  prays  that  for  that  reason  the  note 
should  be  canceled,  and  we  are  now  told  that  the  pendency  of 
such  a  suit  would  prevent  the  defendant's  alleging  a  failure  of 
consideration  if  the  payees  were  here  prosecuting  the  note  itself 

The  contract  in  some  of  its  parts  has  been  so  fSetr  executed  as 
to  be  incapable  of  rescission;  and,  in  that  respect,  it  follows  that 
if  any  damages  for  a  breach  of  its  covenants  have  been  sustained 
by  the  defendant,  they  may  be  tlie  subject  of  inquiry  in  the 
Supreme  Court  even  though  they  should  decree  a  surrender  of 
the  note  to  be  canceled.  '  But  we  think  that  the  defendant,  being 
now  sued  on  the  note  may  use  as  a  defense,  the  failure  of  oonsi* 
deration  to  the  same  extent  as  if  he  had  conmienced  no  such 
action. 

On  this  ground,  we  think  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Ordered  accordingly. 
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Ebnest  Zachbissok  V.  GusTAYUS  A.  Poppx  a  al 

1.  Where  the  owner  of  property  authorizes  a  broker  to  sell  it,  and  the  pro- 
perty (lofP'^'^^)  ^  ^^  ^®  ^^®  ^  bond  and  afloat,  and  such  broker  con- 
tracts to  sdl  it  for  cash  at  a  specified  price  per  ton,  "  to  be  delivered  along- 
side the  ship/*  it  is  essential  to  a  legal  deUvery  of  it  that  such  entries  be 
made  by  the  vendor  at  the  custom-house ;  and  that  such  documents  be 
famished  by  him  as  will  confer  upon  the  purchaser  the  power  to  control  it 

2.  Where  in  such  a  case,  such  vendor,  though  requested  to  do  so,  wholly 
neglects  to  make  such  entries,  or  furnish  such  documents,  and  by  reason 
thereof  Htxe  property  is  not  placed  within  the  actual  and  legal  control  of  the 
purchaser,  the  vendor  cannot  recover  from  the  purchaser  the  contxact  price. 

(Before  Woodrutf  and  Pubbipoiit,  J.  J.) 
Argued,  March  1 ;  decided,  June  12, 1858. 

The  plaintiff  in  this  action  is  Ernest  Zachiisson,  and  the 
defendants  are  Oustayns  A.  Poppe,  William  Poppe  &  Henry 
Schultz,  composing  the  firm  of  Poppe  &  Co.  It  comes  before 
the  Court  on  an  appeal  by  the  defendants,  from  a  judgment 
against  them,  for  the  amount  of  the  plaintiff's  daim,  entered 
on  the  report  of  a  referee. 

The  complaint  alleges  a  sale  and  delivery  by  the  plaintiff  to 
the  defendants,  on  the  29th  of  August,  1865,  of  61  tons,  18  cwt. 
2  qrs.  and  18  lbs.  of  St  Domingo  Logwood;  and  on  the 
thirtieth  of  the  same  month,  of  83  tons,  8  cwt  2  qrs.  and  4  lbs. 
of  St  Domingo  Logwood,  of  the  value  and  at  the  price  of  $20 
per  ton,  "  which  the  defendants  then  and  there  undertook  and 
promised  to  pay  in  cash,"  but  have  neglected  to  do,  although 
often  requested  to  do  so;  and  prays  judgment  for  $1,702.11,  with 
interest  from  the  80th  of  August^  1866. 

The  answer  denies,  formally,  the  several  allegations  of  the 
complaint 

On  the  trial  before  the  referee  it  appeared,  that  in  August, 
1865,  the  plaintiff  was  the  owner  of  the  logwood  in  question ; 
when  he  bought  (as  well  as  when  he  contracted  to  sell  it  to  the 
defendants),  it  was  afloat;  proper  entries  having  been  made  at 
the  custom-house,  to  put  it  in  bond.  The  plaintiff  purchased  it 
with  the  intention  of  exporting  it  to  Stockholm,  in  the  ship 
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St  Andrew,  and  had  caused  the  proper  withdrawal  entries,  to 
enable  him  to  do  so,  to  be  made  at  the  custom-house. 

The  St.  Andrew  not  being  of  sufficient  capacity  to  take  all 
of  it,  he  authorized  Herman  Manny,  a  broker,  to  sell  what  she 
could  not  carry  (vi^. :  the  logwood  in  question). 

Under  this  authority  the  'broker  contracted  to  sell  it  to  the 
defendants,  part  on  the  twenty-ninth,  and  the  residue  on  the 
thirtieth  of  August.  The  broker  executed  and  delivered  to 
the  plaintiff  a  memorandum  of  each  sale,  which  two  memoran- 
dums read  thus : 

"New  York,  August  29th,  1865. 
"  Mr.  E.  Zachrissok, 

"  Sold  for  your  account  to  Messrs.  Poppe  &  Co.,  50  tons  of 
Domingo  logwood  ex  J.  Jex,  from  Port  au  Prince,  at  $20  per 
ton  S.  P.  cash,  quality  to  be  good,  merchantable,  and  to  be 
delivered  alongside  the  ship. 

"Herman  Manny, 
"  Broker  in  Dyewoods,  Naval  Stores,  Ac." 

"  New  York,  August  80, 1855. 
"Mr.  E.  Zachrisson, 

"Sold  for  your  account  to  Mr.  Poppe  &  Co.,  ab.  30  tons 
Dgo.  logwood  ex  J.  Jex,  from  Port  au  Prince,  at  $20  per  ton 
S.  P.  cash,  delivered  alongside  the  vessel,  quality  to  be  good, 
merchantable. 

Herman  Manny, 
"  Broker  in  Dyewoods,  Naval  Stores,  &a" 

"The  defendants'  counsel  objected  to  their  admissibility, 
because  they  were  not  subscribed  by  the  party  to  be  bound  or 
by  his  authorized  agent>  within  the  Statute  of  Frauds. 

"The  referee  admitted  the  same  in  evidence,  reserving  the 
question  on  the  objection  imtil  the  final  decision  of  the  cause ; 
in  making  which  final  decision,  the  referee,  without  expressing 
any  opinion  on  this  objection,  held  that  inasmuch  as  the  plaintiff 
had  alleged  a  sale  and  delivery,  and  must  prove  such  allegation 
to  be  true  to  enable  him  to  recover,  the  Statute  of  Frauds  had 
no  application.  To  which  ruling  of  the  referee,  admitting  the 
same  in  evidence,  the  defendants'  counsel  excepted." 
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The  signature  of  "Herman  Manny"  to  them,  is  printed,  not 
written. 

He  testified,  that  he  delivered  contracts  to  each  party,  those 
"delivered  to  defendants  were  counterparts"  of  the  above, 
"except  the  word  bought,  in  place  of  the  word  sold;  and  that 
these  notes  expressed  the  contract  agreed  upon  between  the 
parties." 

It  further  appeared  that  the  defendants,  expecting  a  delivery 
of  the  logwood,  had  engaged  the  "  Augusta  and  Emma,"  and 
the  "  Fosca  Helena,"  then,  lying  at  pier  8,  North  Kiver,  to  take, 
the  former  fifty,  and  the  latter  thirty  tons,  and  ordered  the  log- 
wood to  be  sent  alongside  of  those  vessels,  or  to  the  pier  at  which 
they  lay. 

A  custom-house  order  was  delivered  to  the  defendants,  with  a 
view  to  enable  them  to  obtain  a  withdrawal  of  the  logwood 
from  bond.  The  custom-house  oflicers  refused  to  act  upon  it, 
on  the  ground  that  no  logwood  then  appeared  on  its  books,  as 
belonging  to  the  plaintiff.  The  plaintiff  was  notified  of  the 
difficulty,  and  personally  or  through  his  clerks  promised  to 
obviate  it,  but  did  not  do  so,  although  he  was  frequently  urged 
to  do  it,  and  as  frequently  renewed  his  promise. 

By  the  thirtieth,  all  the  logwood  had  been  sent  to  pier  8  and 
weighed,  and  some  part  of  it  put  on  board  the  Augusta  and 
Emma,  and  the  Fosca  Helena.  On  that  day,  the  plaintiff  sent 
to  the  defendants,  a  bill  as  follows : 

"New  York,  August  80th,  1855. 
"Messrs.  Poppe  &  Co.,  Bought  of  E.  Zachrisson,  87  Wall  st 
"Delivered  alongside  Augusta  and  Emma. 

Tons  51,  18,  2,  8,  Sdgo.  logwood, 1038  57 

u     a    u    a   a  Yoscs^  Helena^ 653  54 

"    33,    8,2,4,  D. 

Tons  85,    2,  0, 12,        a  $20,  $1,702  11" 

The  evidence  tends  to  show  that  the  defendants  refused  to  pay 
the  bill,  on  the  ground  that  the  logwood  had  not  been  placed 
within  their  control,  but  expressed  a  willingness  to  pay  for  the 
quantity  actually  on  board,  on  being  advised  of  its  weight ;  and 
that  on  the  morning  of  the  thirtieth  they  notified  the  captains  of 
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these  two  vessels,  to  take  no  more  on  board  without  further 
orders. 

On  the  third  of  September,  the  defendants  sent  to  the  plaintiff 
the  following  notice,  viz. : 

"  New  York,  Sept  8, 1855. 

"  Sir — Please  take  notice  that  your  warehouse  entry  per  Josiah 
Jex,  from  Port  au  Prince  is  not  in  proper  order,  so  that  it  is 
impossible  for  us  to  withdraw  the  eighty  tons  of  logwood  you 
sold  to  us  on  said  entry. 

"If  said  warehouse  entry  is  not  fi'Xed  to-morrow  before  two 
o'clock,  we  shall  deem  the  contract  between  you  and  us  dissolved, 
and  look  upon  you  for  all  the  damages  that  may  arise  out  of  this 
transaction. 

"Respectfully  yours. 

"  Signed  by  G.  Poppb, 

"  in  the  name  of  the  firm." 

From  this  time,  both  parties  seem  to  have  abandoned  the  log- 
wood to  its  fate,  and  that  portion  which  had  not  been  taken  on 
board  the  two  vessels,  was  carried  to  the  corporation  yard  and 
there  sold. 

The  testimony,  as  to  the  efforts  to  withdraw  the  wood  from 
the  custom-house,  and  the  interviews  in  relation  thereto,  between 
the  agents  of  the  plaintiff  and  the  defendants  and  their  clerks, 
was  objected  to  by  the  plaintiflfe.  The  referee  admitted  the  evi- 
dence, "reserving"  (as  the  case  states)  "the  question  on  the 
objection." 

The  referee  found  and  reported  as  facts  : 

"That  in  August,  1855,  the  plaintiff  was  the  owner  of  the 
logwood  in  question,  and  authorized  his  broker  Herman  Manny, 
to  sell  it 

"  That  under  this  authority  the  wood  was  sold  to  the  defend- 
ants, in  two  lots,  on  the  twenty-ninth  and  thirtieth  of  August,  it 
then  being  afloat 

"  That  after  the  sale  had  been  made,  the  plaintiff's  agent,  by 
direction  of  the  defendants,  caused  the  logwood  to  be  landed  on 
the  pier  No.  8  North  River,  alongside  of  two  vessels  called  the 
Augusta  and  Emma,  and  the  Fosca  Helena,  and  it  was  then 
delivered  to  the  defendants. 


NEW  YORK— JUNE,  1858.  175 

Zachriason  v.  Poppe. 

"That  freight  for  the  logwood  was  engaged  by  defendants  on 
these  vessels,  a  portion  of  the  wood  was  carried  on  board  the 
vessels,  and  a  part  of  it  actoaUj  taken  to  Europe  in  each." 

ffis  conclusions  of  law  were : 

1.  "That  the  delivery  of  the  logwood  in  question  by  the  plain- 
tiff to  the  defendants  was  actual  and  complete  so  as  to  vest  the 
title  in  defendants,  and  make  them  liable  in  this  action  fbr  goods 
sold  and  delivered. 

2.  "  That  the  testimony  relating  to  the  efforts  to  withdraw  the 
wood  &om  the  custom-house  is  immaterial  and  should  be  excluded. 

3.  That  the  plaintiff  isentitled  to  judgment  against  the  defend- 
ants for  the  price  of  the  wood." 

To  which  conclusions  of  &ct  and  of  law  the  said  defendants 
duly,  severally  and  separately  excepted. 

The  referee,  in  an  opinion  accompanying  his  report,  after 
stating  summarily  the  fSaicts  and  that  the  logwood  was  lost^  pro- 
ceeds to  say,  "  and  the  question  now  is,  upon  which  party  shall 
this  loss  fall  ?  And  the  answer  to  this  question  turns  upon  the 
point  whether  there  was  in  &ct  a  delivery  of  this  wood  to  the 
defendants,  and  an  acceptance  of  it  by  them? 

Without  attempting  any  review  of  the  many  adjudications 
bearing  upon  this  mooted  question,  I  think  enough  is  shown  by 
the  testimony  taken  before  me,  to  warrant  the  conclusion  that  both 
parties  regarded  the  delivery  as  actual  and  treated  it  as  complete. 
At  the  time  of  the  sale  the  wood  was  afloat.  The  bulky  and  heavy 
character  of  the  article  precluded  the  idea  of  a  manual  delivery, 
and  the  sale  note  stipulates  that  the  delivery  was  to  be  made 
alongside  the  vessel.  The  vendor  naturally  inquired  where  the 
purchaser  desired  the  wood  should  be  sent  The  defendants 
gave  the  proper  direction,  and  it  was  sent  there  accordingly ; 
and  it  was  tiien  I  think  delivered  to  the  defendants  so  as  to 
become  their  property."  ....  "What  more  could  be 
required  in  the  way  of  delivery?  If  A  sells  a  horse  to  B  and 
B  directs  that  he  shall  be  sent  to  G^s  stable  and  he  is  sent  there, 
is  not  the  delivery  complete  ?  So  in  this  case,  if  the  defendants 
direct  the  place  to  which  they  wish  the  wood  sent,  and  it  is  sent, 
it  is  delivered  to  them  and  becomes  absolutely  their  property. 
The  vendor  when  he  parts  with  the  thing  sold  cannot  repossess 
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himself  of  it  again,  nor  can  the  vendee  when  his  own  directions 
are  complied  with  set  up  a  non-delivery,  although  he  may  ever  so 
much  desire  to  be  rid  of  his  bargain.  I  do  not  see  any  reason 
for  the  assertion  that  the  plaintiff,  when  the  sale  was  made, 
undertook  to  enable  the  defendant  to  withdraw  this  logwood 
from  the  bonded  warehouse,  so  that  the  defendants  might  have 
the  benefit  of  the  drawback  on  its  exportation.  There  is  no  agree- 
ment to  that  effect  in  the  sale  note ;  no  allegations  are  contained 
in  the  answer  to  which  any  such  proof  could  be  pertinent,  and 
the  testimony  so  far  as  it  relates  to  the  efforts  to  withdraw  the 
wood  from  the  custom-house,  and  which  testimony  was  objected 
to  by  the  plaintiff's  counsel,  is  immaterial  and  should  be  excluded. 
It  is  a  hardship  doubtless  to  the  defendants!  to  require  them  to  pay 
for  wood  they  never  had  any  benefit  from,  but  the  hardship  to 
the  plaintiff  would  be  still  greater  to  compel  him  to  bear  the  loss 
he  was  in  no  wise  instrumental  in  occasioning.  He  sold  the  wood 
and  delivered  it  at  the  place  indicated  by  the  defendants,  thence- 
forth it  became  their  property  and  was  at  their  risk.  An  inunda- 
tion that  swept  it  from  the  pier,  or  a  fire  that  consumed  it,  or 
any  other  of  liie  many  casualties  by  which  it  might  be  destroyed, 
could  not  in  any  way  affect  the  purchaser's  obligation  to  pay  for  it 

"  I  think  the  plaintiff  is  entitled  to  judgment  for  the  value  of 
the  wood,  with  interest  from  the  commencement  of  the  action." 

Judgment  was  entered  on  the  report,  and  from  that  judgment 
the  present  appeal  is  taken. 

MofrtmxT  Porter^  for  appellants. 

I.  The  referee  erred  in  finding  as  matter  of  feet  that  "  after 
the  sale,  the  plaintiff's  agent,  by  direction  of  the  defendants, 
caused'  the  logwood  to  be  landed  on  pier  8  North  River  along- 
side of  the  two  vessels,  and  th^t  it  was  then  delivered  to  the 
defendants." 

1st  The  logwood  had  already  been  landed  on  the  pier  when 
the  contract  of  sale  was  made. 

2d.  There  is  no  evidence  that  the  defendants  ever  directed 
plaintiff  to  deliver  the  wood  alongside  these  vessels.  The  only 
evidence  on  the  subject  is  that  of  Mr.  Maas,  who  says,  "he 
thinks  Mr.  Manny  gave  him  the  names. 
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3dL  Mr.  Manny  was  agent  for  making  the  sale,  and  nothing 
more.    He  had  no  authority  to  direct  about  ^e  delivery. 

4th.  Although  the  defendants  engaged  freight  fbr  logwood  by 
the  two  vessels,  they  never  directed  the  vessels  to  take  in  this 
wood;  and  none  of  it  would  have  been  taken  on  board,  except 
for  the  interference  and  orders  of  plaintiff's  agents. 

5th.  Defendants  never  accepted  the  delivery  or  exercised  any 
acts  of  ownership  over  the  wood.  From  beginning  to  end,  they 
declined  to  receive  it  until  the  custom-house  papers  were  fixed  so 
that  they  could  legally  export  it 

6tL  The  plaintiff  retained  the  possession,  custody  and  control 
of  the  wood.  ' 

7th.  The  wood  was  not  weighed  off  to  defendants.     Mass 
says  it  was  weighed  after  it  was  landed  on  the  pier,  and  a  biH 
sent  to  defendmts,  but  the  weighmaster  is  not  pr()ducecl,<^«ii^:*-^<  ^^^, 
fliere  is  no  proof  of  what  the  weight  was.  '  .^  .  ,\:.  v  . .    . . 

IL  There  was  no  delivery  to  the  defendants,  actual  aiid  Com* 
plete,  so  as  to  vest  the  title  in  them.    There  must  be  ax^.  <icee||t- v ;  i  * 
anoe  by  the  buyer,  as  well  as  a  delivery  by  the  seller,  fi^lt  S.,  *  '  ' '  ^  ' 
186,  §  8;  OutwaJter  v.  Dodge^  6  Wend.,  397 ;  SchinHer  v.fegsfcftp  ^  p  ^ 
1  Comst,  261;  Evam  v.  JJorra,  19  Barb.,  416;  DtOMy^tdite,'^* '^  *  ' 
1  Dallas,  171 ;  Baldey  v.  Parker,  2  Bam.  &  Cies.,  87 ;  PhiU^lf=^^^  '  • 
BristolU,  id.,  511;  Story  on  Sales,  §§  276  to  279;  Addison  on 
Contracts,  2d  Am.  Ed.,  1857,  pp.  240  to  246;  Maberly  v.  Shep- 
pard^  8  Moore  and  Scott's  Bep.,  448;  Tempest  y.  FUzgerald^  8 
Bam.  and  Alderson,  681 ;  Ivea  v.  Polak,  14  How.  Pr.  B.,  411.) 

UL  The  referee  erred  in  admitting  the  sale  notes  in  evidence. 
The  exception  to  its  admission  was  well  taken.  (2  R  S.,  186,  § 
8;  Davis  v.  Shteids,  26  Wend.,  841 ;  James  v.  PaUen,  2  Seld.,  9, 
12, 15.) 

rv.  If  the  sale  notes  are  excluded,  then  there  is  no  evidence 
of  any  agreement  to  selL 

y .  The  referee  erred  in  excluding  the  testimony  relating  to 
the  efforts  to  withdraw  the  wood  from  the  custom-house.  This 
evidence  was  pertinent  to  the  question  of  delivery.  It  shows 
that  both  parties  at  the  time  acted  upon  the  understanding  that 
something  more  was  to  be  done  before  the  sale  would  be  com* 
plete.  No  goods  intended  to  be  re-exported  shall  be  reladen 
before  an  entry  is  made,  with  bond  and  affidavits,  &a,  and 
23 
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permit  given.  (1  U.  S.  Statutes  at  large,  p.  45,  §§  32,  34,  35;  p. 
182,  §  5 ;  p.  413,  §  6,  vol.  3,  486 ;  vol.  4,  410  to  442 ;  OiUe^ 
V.  Durand,  3  E.  D.  Smith,  531.) 

VL  The  referee  cannot  on  the  trial  admit  evidence  cfe  bent  esse^ 
and  then  reject  it  in  his  decision.  {AUen  v.  Way,  3  Code  Repor- 
ter, 243.) 

While  he  says  that  the  sale  notes  are  of  no  importance,  they 
in  fact  contain  all  the  evidence  of  the  terms  of  the  bargain  to  be 
found  in  the  case. 

Vil.  The  judgment  founded  on  the  report  of  the  referee 
should  be  reversed,  and  the  case  sent  to  a  new  referee. 

J.  Q.  VosCy  for  respondent 

L  The  contracts  of  sale  were  clearly  proved  by  the  testimony 
in  the  cause,  and  the  referee  was  justified  in  his  conclusion  of 
fact  in  regard  to  such  contracts. 

1.  The  witness  Manny  testified  that  he  was  a  broker,  and 
employed  by  the  plaintiff  to  sell  the  logwood  in  question,  and 
that  he  did  sell  the  same  to  the  defendants  upon  the  terms  men- 
tioned in  the  "  bought  and  sold  notes  "  which  he  delivered  to  the 
parties  respectively. 

2.  The  bought  and  sold  notes  state  clearly  the  terms  of  the 
contracts,  and  furnish  the  best  evidence  thereof. 

Whether  they  were  "subscribed"  in  the  way  and  manner 
required  by  the  Statute  of  Frauds  is  not  materiaJ,  as  that  ques- 
tion does  not  arise  in  thig  case.  They  were  signed  or  executed 
in  sufficient  form  and  manner  to  bind  the  parties. 

8.  The  acts  of  the  defendants  prove  that  they  regarded  them- 
selves as  purchasers  of  the  logwood  under  the  above  contracts, 

n.  The  testimony  shows  a  delivery  to  and  acceptance  of  the 
goods  by  the  defendants. 

1.  By  the  terms  of  the  contract,  the  logwood  was  to  be  deli- 
vered alongside  of  certain  vessels,  to  be  named  by  the  defendants. 
The  vessels  were  afterwards  named  and  designated,  and  the 
logwood  was  delivered  alongside  of  them,  according  to  the 
contract  {Dawes  v.  Peck,  8  Term  R.,  330;  Dutlon  v.  SohrndfisoTi, 
8  Bos.  and  P.,  582.) 

%.  The  defendants  engaged  freight  in  those  vessels  for  the 
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logwood,  and  in  pursuance  of  such  engagements  or  contracts  of 
affreightment,  part  of  the  logwood  was  actually  taken  on  board 
with  their  knowledge  and  approbation,  and  was  carried  away  iii 
them.  This  was  a  virtual  acceptance  of  the  goods.  {^Vincent  v.  Oer- 
mond,  11  Johns.,  318  (288);  Outwater  v.  Bodge,  6  Wend.,  897; 
league  V.  Blake,  20  id.,  61 ;  McKnight  v.  Dunhp,  1  Seld.,  637). 

8.  The  plaintiff  also,  at  the  defendants'  request,  gave  them 
the  usual  order  for  the  goods  at  the  custom-house,  which  was 
accepted  and  acted  upon  by  the  defendants. 

4.  Nothing  remained  to  be  done  by  the  plaintiff  to  render  the 
delivery  complete. 

a.  It  was  not  necessary,  nor  did  the  parties  contemplate,  that 
the  wood  should  be  again  weighed.  It  had  been  weighed  by 
the  proper  weighmaster,  and  his  returns  of  the  parcels  sepa- 
rately delivered  to  the  defendants  with  the  bill  for  the  logwood, 
and  no  objection  was  then  made  that  it  should  be  reweighed. 
There  was  no  ground  for  the  subsequent  demand  to  have  it 
weighed. 

h.  The  pretended  difficulty  in  clearing  the  goods  was  not 
substantial  or  material.  It  was  merely  a  neglect  of  the  custom- 
house officer  to  report  that  all  the  wood  had  not  been  shipped, 
as  previously  intended.  It  was  not  a  breach  of  any  duty  which 
the  plaintiff  owed.  It  did  not  interfere  with  the  defendants' 
possession  of  the  wood.  There  was  no  proof  of  any  damage 
occasioned  by  it  ^ 

ITT.  By  the  acceptance  of  the  logwood  the  contract  was  so  fiir 
executed  that  the  defendants  could  not  rescind  the  same.  Cer- 
tainly not  without  first  returning  and  delivering  back  to  the 
plaintiff  that  part  of  the  logwood  which  had  been  taken  aboard  of 
the  vessels,  which  they  never  did  nor  in  any  manner  offered  to  do. 

If  the  plaintiff  neglected  to  do  what  the  contract  required  of 
him,  the  damages,  if  any,  might  perhaps  be  the  subject  of 
recoupment,  but  no  such  duty  or  damage  is  alleged  or  claimed 
in  the  answer. 

IV.  The  referee  decided  correctly  in  admitting  the  "bought 
and  sold  notes  "  in  evidence. 

They  were  the  best  evidence  of  the  terms  of  the  contract,  and 
were  sufficiently  executed  to  entitle  them  to  be  read.  It  is  not 
necessary  that  a  written  contract  should  be  actually  "  subscribed 
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by  the  party  to  be  bound  thereby  "  to  make  it  valid,  except  in 
cases  where  the  question  arises  under  the  Statute  of  Frauds,  and 
even  in  those  cases  the  contract  must  be  received  in  evidence,  in 
order  that  the  Court  may  determine  the  question  whether  it  is  or 
is  not  properly  subscribed. 

It  is  not  a  question  of  the  admissibility  but  of  the  effect  of 
evidence. 

Y.  The  judgment  of  the  referee  should  be  affirmed,  with 
costs. 

By  the  Court.  Pierrepont,  J. — The  sale  note,  in  this  case, 
was  not  "subscribed  by  the  parties  to  be  charged  thereby,"  and 
the  contract  for  the  sale  of  the  logwood  is  void  by  the  Statute 
of  Frauds  (2  R  S.,  136,  §  3),  unless  it  appears  that  the  defend- 
ants accepted  and  received  part  of  the  goods  "  or  the  evidences," 
or  some  of  them  at  least 

It  is  claimed  by  the  plaintiff  that  the  delivery  of  his  order 
upon  the  custom-house  was  a  delivery  of  the  goods,  and  that 
when  the  defendants  received  the  order  they  accepted  that  as  a 
delivery  of  the  goods;  and  furthermore,  that  as  some  of  the 
logwood  actually  went  on  board  the  vessels  in  which  the  defend- 
ants had  engaged  freight  for  it,  and  as  the  rest  of  it  was  placed 
upon  the  dock  where  the  defendants  might  have  taken  possession 
of  it,  and  shipped  it,  that  the  delivery  was  complete  and  bound 
the  defendants  to  pay  for  the  wood. 

The  evidence  would  perhaps  warrant  the  conclusion  that  the 
defendants  might  have  taken  actual  possession  of  the  logwood, 
and  that  they  might  have  shipped  it,  provided  there  had  been 
no  interference  on  the  part  of  the  government;  but  it  is  entirely 
clear  that  until  the  plaintiff  changed  his  entry,  the  defendants 
could  not  withdraw  the  wood  or  ship  it  without  violating  the 
laws  of  the  United  States.  (  1  TJ.  S.  Statutes  at  large,  pp.  45, 
182,  418;  vol.  3,  p.  486;  vol.  4,  pp.  410  to  442.) 

A  delivery  by  the  plaintiff  of  an  order,  which  did  not  give 
the  defendants  any  legal  control  over  the  property  mentioned  in 
the  order,  is  not,  in  contemplation  of  law,  a  delivery  of  such  pro- 
perty. If  the  defendants  had  agreed  to  accept  the  plaintiff's  order 
upon  the  custom-house  as  a  delivery  of  the  goods  named  in  the 
order,  and  to  take  their  own  risk  of  getting  them  withdrawn  from 
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die  custom-house  or  of  sliipping  them  without  any  formal  with- 
drawal, then  the  defendants  might  be  bound ;  but  the  evidence 
warrants  no  such  conclusion,  and  it  is  plain  that  no  acceptance 
of  such  delivery  was  contemplated. 

We  think  the  report  of  the  referee  erroneous,  and  that  the 
judgment  must  be  set  aside,  with  costs  to  abide  the  event,  and 
that  the  order  of  reference  should  be  discharged. 

Ordered  accordingly. 


Thaddeus  R  Fletcheb,  PlaintiiF,  v.  Jakes  T.  Debbickson; 
Jakes  Gaunt  and  John  Olapp,  Jb.,  Defendants. 

L  Where  a  debtor,  in  consideration  of  forbearance  of  a  debt  owing  bj  him, 
agrees  to  deliver  to  the  creditor  goods  at  a  future  day,  at  a  stipulated  price, 
to  a  specified  amount,  to  be  applied  in  payment  of  his  debt  to  that  extent, 
and  breaks  his  agreement  by  ne^ecting  to  deliver,  the  creditor  i»an  action 
against  his  debtor  upon  the  agreement,  is  entitled  to  recover  as  damages  for 
the  breadi  thereof  the  amount  so  agreed  to  be  paid,  although  the  market 
value  of  the  goods  is  the  same  or  even  less  than  the  price  at  which  they 
were  to  be  received. 

Z  In  an  action  on  a  guarantee  of  the  performance  of  an  agreement^  the 
measure  of  damages,  as  against  the  guarantor,  is  the  amount  which  the 
plaintiff  would  recover  against  the  prindpal,  if  the  action  were  brought 
against  him  upon  the  agreement  itself. 

3b  Hence,  where  A.  (a  debtor)  agreed  to  pay  $2,000  in  paper,  at  3}  cents  a 
poimd,  on  certain  future  days  named,  on  his  indebtedness,  and  the  defend- 
ants guaranteed  the  performance  of  the  agreement,  in  consideration  whereof 
the  creditor  agreed  to  forbear  and  to  accept  the  paper  in  payment :  SM, 
in  an  action  against  the  defendants  upon  liieir  guarantee,  on  the  neglect  of 
A.  to  deliver  the  paper,  that  the  plainti£f  is  entitled  to  recover  the  full  sum 
of  $2,000,  notwithstanding  the  market  value  of  the  paper  when  it  should 
have  been  delivered,  was  not  greater  than  the  rate  at  which  it  was  to  be 
received. 

4.  The  rule  that,  in  an  action  by  the  vendee  of  goods  against  the  vendor  for 
xefosing  to  deliver,  the  plaintiff  can  recover  only  the  difference  between  the 
market  value  and  the  sum  to  be  paid  on  the  delivery,  has  no  application  to 
sudiacase. 
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5.  Where,  on  a  purchase  of  property,  promissory  notes  are  given  by  the  pur- 
chaser to  the  plaintiff,  a  third  person,  a  creditor  of  the  vendor,  the  money 
secured  thereby,  to  be  applied  when  paid  to  satisfy  himself  and  also  other 
creditors,  the  plaintiff  is  a  trustee  of  an  express  trusty  and  entitled  to 
recover  the  whole  amount ;  and  for  that  reason  when  the  payment  of  a  por- 
tion thereof  in  goods  is  guaranteed,  he  may  recover  the  whole  amount  so 
to  be  paid  from  the  guarantor,  although  his  own  debt  has  been  already  sat- 
isfied in  part  or  in  whole  out  of  other  notes. 
(  Before  Woodruff  and  Pierrepont,  J.  J.) 
Heard,  March  1;  decided,  June  26,  1858. 

This  action  was  tried  on  the  12th  of  November,  1857,  before 
Mr.  Justice  Slossok  and  a  jury.  The  jury  found  a  verdict  for 
the  plaintiff,  for  nominal  damages  only,  and  on  the  plaintiiTs 
exception  to  the  charge  the  case  came  to  the  General  Term.  The 
following  are  the  facts  appearing  on  the  trial : 

On  the  19th  September,  1864,  Jacob  Maeck  and  another  sold 
certain  paper  mills,  &c.,  to  Messrs.  A.  M.  &  D.  P.  Squires;  and  to 
secure  the  payment  of  a  part  of  the  consideration  money,  the 
purchasers  gave  to  the  plaintiff  promissory  notes,  payable  at 
various  times,  to  the  amount  of  $25,500  and  a  mortgage  upon  the 
premises  so  sold.  It  was  agreed,  as  a  part  of  the  terms  of  sale, 
that  these  notes  should  be  given  to  the  plaintiff,  and  that  he 
should  apply  the  payments  made  to  him,  to  the  satisfaction  of 
certain  pre-existing  incumbrances  on  the  property,  including  a 
previous  mortgage  to  himself,  and  when  they  were  paid  then 
the  balance  realized  from  the  said  notes  should  belong  to  Maeck. 
All  the  said  prior  incumbrances  had  been  paid  under  this 
arrangement,  except  $3,400  held  by  one  Bigelow  and  a  balance, 
to  the  plaintiff  on  his  said  prior  debt,  of  about  $500  at  the  time  of 
the  trial  of  this  action. 

On  or  about  the  9th  day  of  May,  1855,  the  said  A.  M.  & 
D.  P.  Squires,  submitted  to  the  plaintiff  an  offer,  the  terms 
whereof  are  expressed  in  writing,  signed  by  the  Squires,  in  the 
follovring  words,  viz. : 

"It  is  agreed  between  Thaddeus  E.  Fletcher  of  the  first  part 
and  A.  M.  &  D.  P.  Squires  of  the  otiier  part  as  follows :  That 
the  said  Squires  shall  make  and  deliver  to  the  said  Fletcher,  two 
thousand  dollars  in  wrapping  paper  at  three  and  a  half  cents  per 
pound;  the  paper  to  be  made  out  of  hay  or  straw,  as  the  princi- 
pal material,"  &c.,  &c.  (describing  the  paper),  "the  first  one 
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thouscmd  dollars  to  be  paid  in  the  month  of  October  next^  the 
other  in  the  month  of  November  next  And  the  said  Fletcher 
on  his  part  agrees  that  if  James  T.  Derrickson  &  Co.  will  sign 
the  guarantee  on  the  back  of  this  instrument,  he  will  accept  of 
said  paper  and  vnll  apply  the  amount  thereof  he  has  in  debts 
against  the  said  Squires,  falling  due  in  June  next,  secured  on 
property  at  Hubbells  Falls,  Essex,  Vt,  and  will  sitspend  the 
payment  of  two  thousand  dollars  due  in  June  next,  in  the  mean- 
time. 
"9th  May,  1855.  A.  M.  &  D.  P.  Squires." 

Upon  the  back  of  this  writing  the  following  indorsement 
was  made,  signed  by  the  defendants : 

"To  T.  R.  FiiETCHEg,  Esq.,  Sir:  K  you  make  an  agreement 
with  the  Messrs.  Squires  as  is  within  written,  we  hereby  for 
value  received,  guaranty  that  the  said  Squires  shall  perform  said 
agreement  on  their  part 

"James  T.  Derrickson  &  Co." 

Upon  the  delivery  of  this  agreement  with  the  guarantee 
thereon  so  signed,  and  in  consideration  thereof  the  plaintiff 
executed  on  his  part  an  agreement  to  forbear  the  collection  of 
the  sum  of  $2,000  due  in  June,  until  the  times  therein  mentioned 
for  the  delivery  of  the  paper  (October  and  November),  and  that 
the  amount  of  $2,000  of  wrapping  paper  when  paid  should  be 
applied  upon  the  debts  he  had  against  the  Sqtdres,  due  in  June. 
Hie  debts  thus  referred  to,  were  the  promissory  notes  which  the 
plaintiff  held  under  the  arrangement  first  above  mentioned. 

The  plaintiff  performed  on  his  part  by  forbearance,  as  stipu* 
lated  in  the  agreements. 

None  of  the  paper  was  delivered  at  any  time. 

The  defendants  were  duly  notified  as  well  of  the  acceptance 
of  their  guarantee,  as  also  of  the  non-delivery  of  the  paper. 

The  paper  was  shown  to  be  worth,  at  the  times  when  it  should 
have  been  delivered,  three  and  one-half  cents  per  pound. 

This  action  was  brought  upon  the  defendants'  guarantee,  and  it 
was  held  on  the  trial  that  the  paper  being  worth,  on  the  days 
when  it  should  have  been  delivered,  the  precise  sum  which  the 
plaintiff  had  agreed  to  allow  therefor,  no  damages  were  shown 
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to  have  been  sustained  by  reason  of  the  breach  of  the  agree- 
ment and  the  jury  were  instructed  to  find  a  verdict  for  nominal 
damages;  and  the  jury  accordingly  rendered  a  verdict  for  the 
plaintiff  for  six  cents.  To  this  ruling  on  the  subject  of  dama- 
ges,  the  plaintiff  excepted.  And  <upon  this  exception^  the  case 
came  to  be  heard  at  the  General  Term,  pursuant  to  an  order, 
made  on  the  trial  that  it  be  so  heard,  and  that  the  judgment  be 
in  the  meantime  suspended.  , 

0.  W.  PrerUisSj  for  the  plaintiffl 

1.  The  guarantee  was  absolute  for  the  performance  of  the 
contract,  that  is,  for  payment  of  the  debt  It  Vras  not  for 
indemnity.  The  rule  of  damages  is,  therefore,  the  amount  of 
the  debt  {McGee  v.  Bom,  4  Abbott's  P.  R.,  8;  ChurchiU  v.  Hunt, 
8  Denio,  821 ;  Clark  v.  BurdeU,  2  Hall,  197.) 

U.  The  rule  of  damages  is  the  same  against  the  guarantor  as 
against  the  person  for  whom  he  guarantees,  viz.,  the  amount  of 
the  debt  The  guarantor's  liability  may,  however,  be  larger. 
( W.  W.  Story  on  Cont,  2  ed.,  740.) 

ni.  There  is  less  reason  for  the  guarantor  to  claim  the  rule  of 
damages  adopted  by  Justice  Slosson,  than  for  an  indorser  of  a 
note  or  bill  to  claim  it  when  the  indorsement  has  been  taken  aa 
collateral  security  or  in  payment  of  a  precedent  debt 

TV.  The  guarantor,  being  a  subsequent  mortgagee,  has  the 
benefit  of  the  mortgage  security  of  the  plaintiff  by  paying  the 
debt  guaranteed,  to  that  amount  He  would  be  entitled,  if  he 
had  no  mortgage,  to  the  benefit  of  the  securities  in  plaintiff's 
hands. 

Y.  There  is  no  resemblance  between  the  contract  guaxtoteed 
and  a  purchase  and  sale  of  cotton,  or  the  like,  on  time,  at  a  fixed 
price,  where  the  difference  between  the  contract  and  the  subse- 
quent risen  or  fallen  price  is  the  rule  of  damages.  The  contract 
^ere  is  executory  on  both  sides;  here  it  is  executed  on  the 
plaintiff's  side.  The  guarantor's  contract  was  simply  that  the 
principal  should  pay  the  debt  of  the  plaintiff  in  a  partidular 
manner.  The  price  fixed  was  merely  descriptive  of  the  quality 
of  the  paper.  {Broton  v.  Owrtiss^  2  Comst,  225.) 

VL  '^  The  guarantor  will  be  bound  to  the  full  extent  of  the 
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tenns  of  his  agreement,  and  thej  will  be  construed  against  him 
and  in  favor  of  the  guarantee  as  fieu:  as  their  reasonable  import 
will  allbw."  ( W.  W.  Story  on  Cont,  2  ed.,  741 ;  Walratk  v. 
Thompson,  4  Hill,  200.) 

E,  J.  Phdpsj  for  the  defendants. 

L  It  is  a  well  settled  rule,  that  in  actions  upon  contracts  for 
the  future  delivery  of  goods,  at  a  specified  price,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the 
market  value,  at  the  time  the  goods  should  have  been  delivered 
(Sedgwick  on  Damages,  260;  Bey  v.  JRwc,  9  Wend.,  129; 
Davis  V.  Shields,  24  Wend.,  322;  Beals  v.  Tern/,  2  Sandf.  S.  C, 
127;  Kipp  V.  Wiles,  8  Sandf.  S.  C,  586.) 

n.  This  rule  applies  to  the  present  case.  The  paper  was 
worth  in  market,  when  the  contract  required  its  delivery,  just 
the  price  agieed  to  be  allowed  for  it  The  notes  on  which  it 
was  to  be  applied  in  payment,  were  fully  secured  by  mortgage, 
and,  so  &r  as  appears,  were  perfectly  good,  independent  of  the 
mortgage.  The  plaintiff  has  therefore  sustained  no  loss,  unless 
in  the  forbearance  for  a  short  time  to  proceed  in  the  collection 
of  his  notes.  And  this  is  compensated,  in  legal  contemplation, 
by  the  interest  accrued  on  them  in  the  meantime. 

No  attempt  was  made  at  the  trial  to  prove  any  damages. 

nt  The  case  bears  no  analogy  to  that  of  a  guarantee  for  the 
payment  of  a  note.  The  contract  of  the  defendants  was  for 
tiie  delivery  of  wrapping  paper,  at  a  given  price.  How  that 
price  was  to  be  paid,  whether  in  cash  or  by  allowance  ^n  a  good 
note,  is  quite  inunaterial.  The  measure  of  damages  is  the 
plaintiff's  loss.    And  he  has  lost  nothing. 

IV.  Judgment  should  be  rendered  on  the  verdict,  that  the 
defendants  recover  their  costs.  (Code,  §§  804,  805.) 

V.  At  any  rate,  plaintiff  could  only  recover  the  $500  due 
tohimseI£ 

By  thb  Court.    Woodkuff,  J. — It  was  not  denied  nor 

doubted,  on  the  argument,  nor,  so  fiir  as  appears  on  the  trial, 

that  the  i^reement  with  the  indorsement  thereon  signed  by  the 

defendants,  constituted  a  valid,  binding  contract  of  guarantee  by 

24 
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the  defendants,  that  the  Messrs.  Squires  should  perform  the 
agreement  on  their  part,  according  to  its  legal  import 

The  breach  of  that  agreement  by  the  M^essrs,  Squires,  and  notice 
of  such  breach  to  the  defendants  being  proved,  the  only  question 
raised  was,  what  damages  the  plaintiff  is  entitled  to  recover. 

Whatever  damages  the  plaintiff  would  have  been  entitled  to 
recover  against  the  Messrs.  Squires  for  the  breach  of  their  agree- 
ment, the  plaintiff  was  entitled  to  recover  from  the  sureties  who 
guaranteed  its  performance.  The  obligation  of  the  principal  and 
that  of  the  sureties  were  plainly  co-extensive  and  concurrent,  and 
their  liability  respectively  the  same.  The  defendants'  guarantee, 
when  accepted,  was  absolute  and  unconditional. 

The  agreement  of  the  Messrs.  Squires  was,  we  think,  when 
properly  construed,  an  undertaking  to  pay  to  the  plaintiff  two 
thousand  dollars,  in  paper  of  a  particular  description,  at  certain 
fiipecified  times,  and  to  be  measured  for  the  purpose  of  ascertain- 
ing the  quantity  at  three  and  one-half  cents  a  pound. 

Payment  of  a  money  demand  was  the  primary  object  of  the 
agreement ;  it  provides  that  the  first  one  thousand  dollars  "  shall 
be  paid  "  in  October,  the  other  in  November,  and  the  amount 
shall  be  applied  upon  money  demands  to  become  due,  and  pay- 
ment of  which  are  to  be  forborne  to  corresponding  dates. 

We  cannot  discriminate  between  this  agreement  and  a  more 
simple  promise,  sometimes  called  a  promissory  note,  by  which 
the  maker  promises  to  pay  a  sum  named,  in  chattels,  on  a  day 
named  and  at  a  specified  rate.  And  to  such  an  agreement,  the 
rule  of  damages  upon  breach  of  an  agreement  between  vendor 
and  vendee,  where  the  price  has  not  been  paid,  has  no  applica- 
tion. Herein  we  think  consists  the  error  in  the  defendants*  claim 
on  the  triaL  The  case  was  likened  to  such  an  agreement,  and 
inasmuch  as  the  vendee  in  such  case  recovers  only  the  difference 
between  the  contract  price  and  the  market  value,  it  was  held 
that  there  being  here  no  difference  the  damages  are  nominal 
only. 

This  is  not  the  proper  view  of  the  rights  of  the  parties.  For 
a  sufficient  consideration  the  Squires  had  agreed  to  pay  in  paper 
the  sum  of  two  thousand  dollars ;  that  sum  had  already  been 
advanced  to  them  and  was  in  their  hands ;  it  matters  not  that 
the  plaintiff  held  other  security  for  the  same  indebtedness ;  to 
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hold  that  this  would  affect  the  plaintiff's  title  to  recover  upon 
this  agreement  according  to  its  terms,  is  practically,  to  saj  that 
the  agreement  itself  is  without  consideration,  for  plainly,  if  it  be 
of  binding  force  at  all,  it  is  a  security  that  the  plaintiff  shall  have 
the  two  thousand  dollars  and  have  it  in  paper. 

The  construction  given  to  it  on  the  trial  was,  that  the  defend- 
ants guaranteed,  not  that  the  two  thousand  dollars  should  be 
paid,  and  paid  in  paper,  but  that  the  plaintiff  should  have 
whatever  profits  he  would  be  entitled  to,  if  paper  should  rise  in 
the  market  to  a  higher  price  than  three  and  one-half  cents. 

This  is  indeed  the  practical  result  of  an  agreement  between 
vendor  and  vendee,  where  the  price  is  not  paid,  not  because  that 
ia  the  construction  of  the  agreement,  but  because  that  gives  to 
the  vendee  all  the  beneficial  results  contemplated  by  it,  in  the 
£>nn  of  full  compensation  for  the  breach.  Not  so  where  the 
agreement  to  deliver  is  upon  a  past  consideration.  Such  an 
agreement,  made  on  such  mutuality  as  renders  it  binding,  gives 
title  to  the  whole  value  of  the  subject  to  be  delivered. 

Again,  the  holder  of  an  existing  debt,  however  secured,  may 
require  and  receive  security  therefor,  with  such  guarantee  for 
the  payment  as  he  may  be  able  to  obtain,  and  if  he  obtain  such 
guarantee  upon  a  valid  consideration,  he  may  enforce  against 
the  surety  the  payment  of  the  whole  debt.  The  theory  upon 
which  this  case  was  disposed  of,  would  enable  the  surety  in  such 
latter  case  to  say,  "  if  the  debt  guaranteed  by  me  had  been  paid 
according  to  the  terms  of  the  new  security,  you  must  have 
applied  the  amount  upon  the  previous  indebtedness ;  it  not  being 
paid  your  claim  upon  such  previous  indebtedness  remains  in  full 
force ;  you  have  therefore  lost  nothing  by  the  failure  of  my 
principal  to  pay  the  new  note  or  obligation,  which  was  guaranteed 
by  me,  and  your  damages  are  therefore  nominal." 

It  is  true  in  the  present  case,  that  the  plaintiff  holds  in  full 
force  against  the  Squires  the  original  debt,  and  the  mortgage 
security  he  held  therefor.  But  he  stipulated  for  and  obtained 
additional  security.  In  order  to  obtain  that  additional  security, 
he  agreed  to  forbear,  and  did  forbear;  he  also  consented  to 
receive  payment  in  paper  instead  of  money.  The  security  he 
so  obtained,  was  a  guarantee  of  the  payment  of  the  debt,  and 
that  guarantee  he  is  entitled  to  enforce. 
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We  reeur  therefore  to  the  observation  that  the  true  con- 
struction of  the  agreement  is,  that  it  is  an  undertaking  to 
pay  a  specific  sum  of  money  in  chattels,  at  a  rate  agreed  upon, 
and  on  a  future  day  named  And  the  &ct  that  when  the 
payment  is  made,  it  will  discharge  a  money  demand  already 
existing,  although  it  made  a  new  and  sufficient  consideration 
necessary  to  support  the  agreement,  does  not  alter  its  con- 
struction or  legal  effect,  when  its  bindiing  character  is  established 
or  conceded. 

The  rule  of  damages  in  such  a  case,  is  not,  as  we  believe,  open 
to  discussion  in  this  Court  There  has  been  formerly  some  con- 
flict of  views  upon  the  question,  whether  the  rule  of  damages 
is  the  value  of  the  specific  articles  agreed  to  be  delivered,  or 
the  sum  which  was  agreed  to  be  paid  in  such  articles.  But  in 
no  case  that  has  fidlen  under  our  observation,  has  it  been 
claimed  that  the  plaintiff's  damages  were  not  measured  by  one 
or  the  other  of  these  standards. 

In  Oleason  v.  Pinney  (5  Cow.,  411),  where  it  appeared  that 
the  value  of  the  articles  in  which  payment  was  to  be  made,  was 
less  than  the  sum  to  be  paid,  it  was  held  (in  opposition  to  the 
opinion  of  the  Chief  Justice  reported  at  page  152,)  that  the 
plaintiff  was  entitled  to  recover  the  value  of  such  articles. 

And  in  Clark  v.  Pinney  (7  Cow.,  681X  where  the  articles  in 
which  payment  was  to  be  made,  had  risen  in  the  market,  it  was 
held  that  such  a  contract  was  to  be  treated  like  a  contract  of 
purchase  by  a  vendor  who  paid  the  purchase  money  in  advance, 
and  that  the  plaintiff  was  entitled  to  recover  the  highest  price 
which  the  articles  bore  in  the  market,  between  the  time  when 
they  should  have  been  delivered  and  the  day  of  the  trial. 

But  the  first  named  case  came  under  review  in  the  Court  of 
Errors  (see  5  Wend.,  898 ),  and  on  an  unanimous  reversal  by 
that  Court  of  the  judgment  below,  it  was  held  that  although  the 
value  of  the  articles  was  less  than  the  sum  to  be  paid,  the  plain- 
tiff was  entitled  to  recover  the  latter;  and  the  opinions  there 
apply  the  same  rule  as  the  measure  of  damages,  whether  the 
artides  are  worth  more  or  less.  They  treat  the  agreement  as 
made  in  &vor  of  the  debtor,  and  as  giving  him  the  option  to  pay 
according  to  the  very  terms  of  the  agreement  in  chattels  if  he 
80  elect,  but  if  he  neglect  to  avail  himself  of  the  privU^e, 
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leaving  liiin  liable  for  the  sum  mentioned  to  be  paid,  and  for 
tliat  only.  (See  2  J.  R,  235;  8  Comst,  88. ) 

It  makes  no  difference  upon  the  &cts  stated  in  this  case, 
whether  the  defendants  are  held  liable  for  the  sum  agreed  to  be 
paid,  or  for  the  price  of  the  paper ;  the  amount  is  precisely  the 
same. 

The  case  last  mentioned  is  conclusive,  we  think,  that  upon  the 
&cltB  proved,  the  plaintiff  was  entitled  to  recover  two  thousand 
dollais  with  interest  from  the  times  when  by  the  terms  of  the 
agreement  it  should  have  been  paid. 

It  was  argued  by  the  defendants'  counsel,  that  at  most  the 
plaintiff  could  only  recover  five  hundred  dollars,  upon  the 
ground  that  inasmuch  as  his  original  mortgage  debt  had  been 
reduced  to  that  sum,  he  had  no  personal  interest  in  the  contract 
save  to  that  extent,  and  therefore  could  have  sustained  no  greater 
damages. 

The  plaintiff  was  made,  by  the  original  arrangement  between 
himself  and  Squires  and  the  vendors  of  the  mortgaged  property, 
a  trustee  to  collect  the  purchase  money,  and  apply  it  to  the  pay- 
ment of  several  parties.  The  notes  were  given  to  him,  and  the 
property  was  mortgaged  to  him.  The  agreement  under  conside- 
ration was  made  with  him,  and  the  guarantee  was  to  him.  He  was 
therefore  a  trustee  of  an  express  trust,  although  the  instrument 
sued  on  was  made  with  him  for  the  benefit  of  others  as  well  as 
himselfl  It  was  his  right  and  his  duty  to  enforce  the  agree- 
ment, for  the  benefit  of  all  who  were  interested.  He  was,  we 
think,  clearly  entitled  to  maintain  the  action  in  his  own  name, 
and  no  objection  was  suggested  by  the  answer,  either  that  the 
suit  was  not  brought  by  the  real  party  in  interest,  or  that  other 
parties  should  have  been  joined  with  him.  If  such  an  objection 
could  have  been  properly  taken,  it  was  waived. 

There  must  be  a  new  trial,  costs  to  abide  the  event 

Ordered  accordingly. 
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Jean  Baptiste  Frichette,  Plaintiff  and  Respondent,  v.  The 
State  Mutual  Fere  and  Mabine  Insurance  Company, 
Defendants  and  Appellants. 

The  same  v.  The  Virginia  Mutual  Fire  and  Marine  Insu- 
rance Company. 

1.  A  policy  of  insurance  upon  a  new  ship  still  on  her  ways  drawn  in  the 
usual  form  of  a  marine  policy  describing  the  period  of  risk  "  while  being 
safely  launched,"  and  "  until  she  be  moored  twenty-four  hours  in  safety/'  and 
describing  the  perils  insured  against  by  mentioning  the  usual  perilsnamed  in 
a  marine  policy  and  '^  all  other  sea-perils,  losses  and  misfortunes  to  the  hurt, 
detriment  or  damage  of  the  vessel  or  any  part  thereof  except  those  arising 
from  the  negligence,  fraud,  ignorance  or  misconduct  of  the  master,"  is  to  be 
construed  with  reference  to  the  manifest  design  of  the  insurance,  its  special 
nature  and  its  expressed  application  to  a  vessel  while  in  the  process  of 
launching. 

2.  By  such  a  policy  the  vessel  is  protected,  from  the  moment  the  launching 
commences,  against  accidents  in  the  progress  of  that  work,  not  arising 
from  negligence,  fraud,  ignorance  or  misconduct  of  those  in  the  charge 
of  the  vessel 

3.  Accordingly  when  a  vessel  so  insured  in  the  process  of  launching  stopped 
on  the  ways ;  in  a  situation  in  which  she  was  in  a  mjost  critical  and  dangerous 
position;  hqr  stem  floated,  and  she  strained;  and  she  was  in  imminent 
danger  of  becoming  hogged ;  and  after  sixteen  days  by  great  exertions,  by 
making  new  ways,  putting  blocks  and  stanchions  under  her  and  using  every 
other  means  in  their  power,  she  was  preserved  and  floated  in  safety,  the 

'  insured  is  entitled  to  recover  the  actual  expenses  necessarily  incurred  in  the 
preservation  of  the  vessel  and  in  her  deliverance  from  danger  of  being 
injured. 

4.  It  seems  that  under  such  a  policy  there  can  be  no  recovery  for  the 
expenses  of  launching,  whether  great  or  small,  whether  the  launching 
was  more  or  less  difficult,  so  Ipng  as  jthe  vessel  itself  was  not  injured  nor  in 
peril  from  the  hazards  of  the  process. 

(Before  Boswobth,  Hoffman  and  Woodruff,  J.  J.) 
Heard,  June  lOth;  decided,  June  26th,  1858. 

These  actions,  respectively,  were  tried  before  Mr.  Justice 
Hoffman,  at  Special  Term,  by  mutual  consent,  without  a  juiy, 
and,  in  each,  judgment  was  ordered  for  the  plaintiff. 
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The  actions  were  brought  on  policies  of  insurance,  whereby 
the  defendants,  respectively,  insured  the  new  ship  Sebastopol, 
"«?/*&  hdng  safdy  launched  at  St  Luce,  near  Quebec;"  "beginning 
the  adventure  at  and  from,  as  aforesaid,  and  so  shall  continue, 
and  endure,  until  the  said  vessel  be  safely  arrived  at,  as  afore- 
said, 'and  untU  she  he  moored  twenty-four  hours  in  good  safety." 
Touching  the  adventures  and  perils  which  the  said  Insurance 
Company  "is  contented  to  bear  and  takes  upon  itself,"  "  they  are 
of  the  seas,  men-of-war,  fires,"  &c.,  &c.  (enumerating  the  usual 
perils  mentioned  in  marine  policies),  "and  dU  other  sea  perils^ 
losses  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment or  damage  of  the  said  vessel  or  any  part  thereof,  eoccept  those 
arising  firom  the  negligence,  fraud,  ignorance  or  misconduct  of 
the  master." 

The  protest  produced  on  the  trial,  which  details  the  facts  upon 
which  the  claim  to  recover  under  these  policies  is  founded,  states 
that  the  appearers  (ship-carpenters),  and  others,  on  the  26th 
September,  1855,  "  proceeded  to  launch  the  vessel  lying  on  the 

stocks,  at  a  place  called  St  Luce." "  That  the 

said  vessel  started  on  her  ways  and^  having  gone  about  two- 
thirds  distance,  stopped,  where  she  remained  until  the  morning 
of  the  twelfth  day  of  October,  on  which  day  they  succeeded  in 
getting  the  said  vessel  afloat  (haying  previously  tried  to  launch 
her  on  the  eleventh,  when  she  moved  forty-eight  feet  and 
stopped),  owing  to  the  great  exertions  made  in  the  meantime  on 
the  part  of  the  appearers  and  others,  by  making  new  ways, 
putting  blocks  and  stanchions  under  her,  and  using  every  other 
means  in  their  power.  That  the  said  vessel,  at  the  time  she 
stopped  on  her  ways  the  first  time,  was  in  a  most  critical  %nd 
dangerous  position,  her  stem  floated  and  she  strained ;  and  the 
said  vessel  was  in  imminent  danger  of  becoming  hogged."  .... 
"That  all  and  singular  the  losses,  injury,  damages  and  detri- 
ments which  have  happened  to  the'said  vessel  whilst  in  the  act 

of  launching, were  in  no  way  owing  to  or  occasioned 

by  any  mismanagement  or  neglect  of  any  of  them,  the  said 
appearers,  or  of  any  one,  but  solely  and  entirely  to  the  perils 

before  mentioned;  and  tiiat,  whilst  launching, they, 

and  others  employed,  used  their  utmost  endeavors  and  exertions 
to  preserve  her  firom  loss  and  damage." 
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Upon  the  trial  of  the  actions  judgment  was  ordered  for  the 
plaintiff. 

The  defendants  appealed  to  the  General  Term.  The  case 
presented  to  the  General  Term  contained  the  following  stipula- 
tion, viz.: 

"  There  being  no  special  finding  of  facts  or  conclusions  of 
law  herein,  the  attorneys  herein  agree  that  the  following  question, 
and  no  other,  arises  in  these  causes,  to  be  submitted  to  the  Gene- 
ral Term  on  the  appeals  herein,  viz.: 

"  Whether  the  policies  (  respectively)  cover  any  of  the  damage 
caused  or  expenses  incurred  by  reason  of  any  of  the  facts  stated 
in  the  protest  contained  in  the  foregoing  case?" 

WtUiam  MouUrie  for  the  (defendants)  appellants. 

I.  It  is  well  settled,  that  unless  the  proximate  cause  df  the  loss 
(i.  e.,  the  stoppages),  was  occasioned  by  some  peril  specified  in 
the  policy,  the  underwriters  are  not  liable.  The  axiom  causa 
prcmma  nonremota  spedatur^  is  now  established  law.  (2  Amould 
Ins.,  §§  284  et  seq.,  298,  854;  2  Phil.  Ins.,  §  2182.) 

n.  The  words  in  the  policy,  "  while  being  safely  launched" 
rendered  it  incumbent  on  the  assured  to  launch  her  safely  into 
the  water,  and  off  the  ways,  before  the  marine  risks  covered  by 
the  policy  would  attach. 

1.  As  it  appears  that  the  ship  herself  sustained  no  injury  what- 
ever, of  course,  no  disbursements  were  made  for  any  repairs  to 
her.  She  did  not  strand  on  the  opposite  shore,  or  strike  an 
tmknown  rock,  or  encounter  any  violence  of  winds  or  waves,  or 
any  other  sea-peril  intended  to  be  covered  by  the  policy,  or  any 
sea-peril  usually  incident  to  launching  in  a  narrow  river.  She 
was,  therefore,  safely  launched,  which  completed  the  obligations 
of  the  underwriters. 

2.  The  appellants  did  not  expressly,  or  by  legal  implication, 
insure  or  intend  to  insure  the  proper  construction  of  the  ways, 
or  the  skill  or  intelligence  of  the  ship  launcher  or  master.  It 
was  to  guard  against  such  possible  defects,  that  the  words,  "  while 
being  safely  launched,"  were  introduced  into  their  policies. 

8.  But  even  in  the  absence  of  the  words  "safely,"  her  stoppa- 
ges on  the  ways,  without  any  proximate  sea-peril,  or  other  cause 
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coY^ned  by  the  policies,  must  be  ascribed  to  some  defect  or 
insuffidencjr  in  the  ways,  which  occasioned  her  binding  or 
wedging,  in  her  passage  down  between  the  jaws  or  blocks  (as  was 
probably  the  fact),  or  to  ignorance  or  want  of  skill  on  the  part  of 
the  launcher.  Of  course,  any  loss  occasioned  thereby  cannot  be 
charged  against  the  underwriters. 

HL  The  only  perils  underwritten  by  these  companies,  are 
dearly  specified  in  their  policies.  They  expressly  and  exdu- 
sively  relate  to  such  as  are  legally  known  as  sea-perils. 

1.  The  clause  in  the  policy  allowing  the  assured  to  ''sue, 
labor  and  travel  for,  in  and  about  the  defence,  safeguard  and 
recoverj  of  the  said  ship,"  only  relates  to  dangers  incurred 
proximately  by  some  peril  specified  in  the  policy,  or  caused  by 
some  peril  for  which  the  companies  would  be  legally  liable,  and 
not  to  losses  arising  out  of  any  misfortune  or  peril,  not  expressly 
or  by  legal  implication  therein  specified,  or  which  may  be  caus^ 
by  the  acts  of  the  assured  himself  It  is  well  setded  that  no 
expenses  can  be  recovered  unless  they  are  the  legal  and  neoes- 
saiy  consequences  of  the  perils  insur^  against 

2.  The  policy  expressly  prohibits  any  claim  for  loss  arising 
£rom  the  ''negligence,  £raud,  ignorance  or  misconduct  of  the 
master,''  or  ship  launcher.  This  clearly  settles  the  point  But 
even  in  the  absence  of  any  such  clause,  the  underwriters,  by  law, 
would  not  be  liable.  (1  Phil.  Ins.,  §  41 ;  2  Amould  Ins.,  §  287.) 

3.  The  learned  Judge  below  erred  in  saying  that  the  policy 
covered  "  aU  other  perils."  On  the  contrary,  this  policy  refers 
only  to  "all  other  sea  perils."  The  word  "sea"  probably 
escaped  his  attention,  as  many  policies  in  use  do  not  contain  it 

4  But  even  the  absence  of  the  word  "  sea,"  in  such  case,  the 
general  clatise  "all  other  perils,"  referred  to  by  the  learned 
Judge,  would  not  embrace  a  case  like  the  present  Such  a  claose 
has  been  held  to  cover  only  "  other  perils  of  a  Vice  kind.  (1 
PhiL  Ins.,  §  1126;  1  Amould  Ins.,  §  13.) 

5.  Before  the  assured  can  recover,  he  must  show  affirmatively 
that  the  loss  was  occasioned  directly  by  some  peril  specified  in 
the  policy,  which  he  has  not  done. 

6.  Even  if  the  vessel  had  been  hogged  or  totally  lost  by  rea- 
son of  her  stoppages,  the  underwriters  would  not  be  liable  if 
such  stoppages  were  occasioned  by  the  fault  of  the  assured,  or 

25 
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by  some  peril  not  underwritten  in  the  policy.  Nor  would  they 
be  liable  for  any  expense  attending  the  prevention  of  any  such 
damage  or  loss. 

rV.  If  the  ways  were  defective  or  insufficient,  or  the  master  or 
ship  launcher  incompetent,  or  there  was  a  lack  of  men  or  mate- 
rials, at  the  time  of  her  original  starting,  the  vessel  could  not  be 
legally  considered  in  a  seaworthy  condition,  and  the  under- 
writers would  not  be  legally  liable. 

1.  That  the  ways  were  defective,  or  the  launcher,  his  assistants, 
or  the  materials  were  insufficient,  is  sufficiently  proven  by  the 
feet  of  her  stopping  without  any  apparent  cause,  and  without 
the  presence  of  any  peril  insured  against  in  the  policy.  It  was 
incumbent  on  the  assured  to  rebut  this  necessary  presumption, 
by  showing  to  the  contrary,  which  he  has  not  done.  The 
implied  warranty  of  seaworthiness  is  imperative.  (1  Phil.  Ins., 
§  695,  el  seq.;  1  Amould  Ins.,  §  243,  et  seq.) 

2.  An  examination  of  the  list  of  expenses,  incurred  in  restart- 
ing her,  clearly  shows  that  they  related  only  to  the  "  ways  "  and 
to  supplying  their  defects,  and  not  to  any  repairs  upon  the  vessel 
herself  The  protest  itself  admits  that  such  expenses  were 
incurred  in  making  ^^new  ways^^  and  "putting  blocks  and 
stanchions  under  her. "  There  can  hardly  be  any  question, 
therefore,  on  this  point 

8.  These  expenses  are  usually  incident  to  ship  laimching,  and 
the  assured  has  no  more  right  to  charge  them  against  the  under- 
writers, than  he  would  have  to  charge  the  ordinary  wages  of  his 
carpenters,  or  the  cost  of  the  appliances  usual  and  necessary  to  a 
launch  where  no  accident  had  occurred. 

4  A  new  ship,  insured  "while  launching,"  can  only  be 
legally  considered  unseaworthy  when  she  rests  upon  insufficient 
ways,  or  is  stopped  or  injured  by  the  ignorance  or  want  of  skill 
in  the  ship  launcher.  Such  unseaworthiness  clearly  exonerates 
the  underwriters. 
« 

William  Stmdey^  for  the  (plaintiff)  respondent. 

L  The  policy  covered  the  risk  on  account  of  which  the 
expenses  were  incurred. 
The  policy  is  in  one  respect  peculiar.    It  is  a  voyage  policy. 
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The  voyage  is  from  the  top  of  the  ways  to  the  place  where  the 
ship  is  to  be  moored.  The  time  is,  '^  while  being  launched/' 
"  and  until  twenty-four  hours  afterwards."  The  risks  covered 
by  the  policy  which  are  material  to  this  case  were  during  this 
period. 

1.  Of  the  seas,  &c 

2.  All  other  sea-perils,  losses  and  misfortunes,  that  should 
come  to  the  hurt)  detriment  or  damage  of  the  said  vessel,  &c. 

In  case  of  any  loss  or  misfortune,  "  it  was  lawful  and  necessary 
for  the  assured  to  labor  in  and  about  the  defense,  safeguard  and 
recovery  of  the  said  vessel "  to  the  charges  whereof  the  defend- 
ant agreed  "  to  contribute." 

The  question  is,  then,  was  not  this  vessel  in  a  sea-peril,  and 
were  not  the  expenses  incurred  in  and  about  her  safeguard  and 
defense  while  in  such  peril  ? 

0.  She  was  in  peril  of  some  kind  when  these  extraordinary 
expenses  were  incurred.  She  was  in  great  penl.  It  is  alleged 
in  the  complaint,  and  not  denied  in  the  answer. 

K  This  peril  was  a  sea-peril,  to  wit:  the  peril  of  the  vessel  being 
hogged,  broken-backed  by  the  force  of  the  sea,  her  bow  being 
fast,  and  her  stem  free  and  beating  about  She  was  in  much 
greater  peril  from  the  seas  when  half  than  when  wholly  afloat 
Such  peril  was  as  much  a  sea-peril  as  any  she  could  experience 
in  mid  ocean,  and  was  the  identical  peril  principally  on  account 
of  which  the  insurance  was  effected. 

c.  The  expenses  were  incurred  for  the  defense  and  safeg^uard 
of  the  ship.  The  ship  being  in  this  peril,  an  extraordinary 
expense  of  $2,000  was  immediately  incurred  by  plaintiff  to  free 
her  from  that  positi<^n  of  peril.  Had  she  struck  upon  a  rock  in 
the  river  immediately  after  leaving  the  ways,  so  that  she  would 
have  been  in  the  same  danger  of  being  hogged  that  she  was 
actually  in,  and  had  $2,000  been  expended  for  men  and  mate- 
rials to  free  her,  there  could  be  no  doubt  as  to  the  liability  of 
the  defendants.  It  is  impossible  to  make  any  reasonable  dis- 
tinction between  the  two  cases.  The  policy  under  which  the 
ship  was  insured  makes  no  exceptions.  It  is  for  a  voyage  until 
she  shall  have  been  launched,  and  on  that  voyage  she  was 
stranded.  Doubtless,  in  one  sense,  the  expenses  were  neces- 
sary in  order  to  launch  her.    But  if  a  vessel  strikes  a  rock  at 
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sea,  the  expenses  incurred  are  necessary  for  her  to  proceed  upon 
her  voyage,  but  that  does  not  destroy  the  liability  of  the  under- 
writer. We  say,  then,  that  by  the  very  terms  of  the  policy,  the 
defendants  insured  the  plaintiff's  ship  against  losses  occurring 
from  perils  of  the  seas,  and  agreed  to  contribute  to  the  charges 
which  plaintiflT  might  incur  while  laboring  for  the  defense  and 
safeguard  of  the  ship  while  she  should  be  in  such  peril.  The 
Sebastopol  was  in  such  a  peril,  and  the  expenses  claimed  were 
thus  incurred.  It  is  not  necessary  that  a  ship  should  be  actually 
injured  in  order  to  make  the  underwriter  liable.  The  assured 
may  recover  from  the  underwriter  in  respect  of  any  extraordi- 
nary expense  which  he  has  been  necessitated  to  incur  in  conse- 
quence of  any  of  the  perils  insured  against  (2  Arnould  Ins. 
p.  852,  .§  816.)  The  expense  of  getting  a  stranded  vessel  afloat  is 
chargeable  to  the  underwriters.  (1  Magens,  p.  76,  §  64;  1  Phillips 
Ins.,  p.  688.)  This  vessel  was  stranded  on  her  voyage  on  the 
ways. 

n.  The  expression  in  the  policy  "  while  being  safely  launched," 
did  not  render  it  incumbent  on  the  assured  to  launch  her  safely, 
in  order  that,  or  before  the  policy  should  attach,  or  in  any  event 

This  expression,  "while  being  safely  launched,"  marks  a 
portion  of  the  time  during  which  the  risks  are  insured.  This 
vessel  was,  however,  "safely  launched,"  She  was  in  great  peril, 
and  these  expenses  were  incurred  for  her  safeguard  and  protec- 
tion, while  she  was  being  "  safely  launched." 

By  the  Court.  Woodbuff,  J. — ^The  subject  of  the  insur- 
ance in  question  was  a  new  vessel,  lying  on  the  stocks  at  St 
Luce,  on  the  Eiver  St  Lawrence,  about  to  be  launched.  The* 
object  of  the  contract  was  to  insure  her  while  being  safely 
launched.  This  plainly  appears  upon  the  face  of  the  policies, 
and  is  not  denied  by  the  counsel  for  the  defendants. 

It  is  obvious  that  in  making  this  insurance  the  defendants 
have  used  a  form  of  policy,  in  most  of  its  provisions,  suited  to 
an  insurance  upon  a  sea-going  vessel,  and  doubtless  a  form  in 
tise  by  them  for  such  insurances.  They  have,  however,  in 
describing  the  period  of  insurance,  made  it  expressly  applicable 
to  the  vessel  while  being  launched.  While,  then,  there  are 
numerous  provisions  in  the  policies  which  from  the  nature  of  the 
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case  can  have  no  application  to  a  vessel  while  undergoing  that 
process  and  which  it  is  unnecessary  to  notice;  they  have  adopted 
some  which  are,  in  their  terms,  suited  to  the  special  nature  of  the 
risk  insured  against.  And  in  giving  a  construction  to  the 
contract  we  are  bound  to  look  at  the  object  which  the  parties  had 
in  view  and  to  give  eflfect  to  the  terms  employed,  so  far  as  they 
can  be  sensibly  applied  to  such  an  insurance. 

This  view  of  the  subject  enables  us,  and  indeed  requires  us,  to 
say  that  the  contract  reasonably  and  plainly  imports  that  the 
defendants  insured  the  vessel  while  being  launched,  and  until 
she  be  moored  twenty-four  hours  in  safety,  immediately  after 
such  launching,  and  that  such  insurance  was  against  the  perils 
attending  such  launching  and  until  so  moored ;  which  are,  we 
think,  sufficiently  described  by  the  terms  ''and  all  other  sea- 
peribj  losses  and  misfortunes  that  shall  come  to  the  hurt,  detri- 
ment or  damage  of  the  said  vessel  or  any  part  thereof." 

To  say  (as  was  argued  before  us),  that  the  terms  "  losses  and 
misfortunes  "  is  to  have  no  meaning  other  than  the  same  terms 
would  have  when  applied  to  a  vessel  on  a  voyage  at  sea  would 
be  to  lose  sight  of  the  special  nature  of  the  insurance  and  its 
expressed  application  to  a  vessel  while  being  launched,  and 
practically  to  hold  that  the  policy  had  no  eflfect  until  after  the 
launching  was  effected. 

We  think  that  it  is  our  duty  to  give  these  terms  and  these 
policieB  an  application  and  a  signification  appropriate  to  the 
manifest  design  of  the  insurance,  and  that  the  vessel  was,  there- 
fore, covered  by  the  policies  £rom  the  moment  the  latmching 
commenced;  and  was  protected  against  accidents  in  the  progress 
of  that  work,  which  might  happen  to  the  vessel  to  her  hurt  or 
damage,  provided  (according  to  the  terms  of  the  exception)  such 
hurt  or  damage  did  not  arise  from  the  negligence,  fraud,  igno- 
rance or  misconduct  of  those  in  charge  of  the  vessel. 

It  is  not  necessary  to  the  plaintiff's  case,  under  this  construc- 
tion of  the  policies,  to  say  that  by  such  a  policy  the  expenses  of 
launching  the  vessel,  or  any  of  them,  whether  ordinary  or  extra- 
ordinary,  are  the  subject  of  indemnity.  It  may,  perhaps,  be 
truly  said  that  the  defendants  neither  expressly  nor  impliedly 
midertook  that  the  vessel  should  be  launched  without  difficidty, 
or  that  the  owners  should  have  the  ordinary  or  average  success 
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in  their  endeavors,  or  that  the  vessel  should  be  launched  by  the 
first  or  the  second  or  any  particular  number  of  eflforts,  or  that 
when  she  began  to  move  on  her  ways  she  should  not  stop,  or 
if  she  did  that  the  owners  should  be  indemnified  for  any 
expense,  whether  great  or  small,  in  completing  the  work.  And 
it  may  be  that  if  the  owner's  endeavors  to  launch  the  vessel  had 
been  wholly  unsuccessful,  and  she  had  never  (notwithstanding 
the  largest  expenditure  and  their  utmost  endeavors)  reached  the 
water,  the  defendants  would  not  have  been  liable  for  anything, 
provided,  and  so  long  as  the  vessel  remained  in  safety  and  in  no 
danger  of  injury. 

It  is,  however,  plain,  we  think,  that  if  in  the  process,  and 
without  negligence,  fraud,  ignorance  or  misconduct,  the  vessel 
did  sustain  injury,  whether  before  the  vessel  reached  the  water 
or  afker  she  was  partially  afloat,  the  insurers  were  liable. 

Indeed,  if  a  narrower  construction  were  given  to  the  policy  in 
respect  of  the  perils  insured  against,  and  we  were  to  hold  that 
under  the  words  "  sea-perils,  losses  and  misfortunes  that  shall 
come,"  &C.,  no  danger  was  insured  against,  and  no  damage  pro- 
vided for,  except  such  as  arose  from  the  action  of  the  waters 
into  which  she  was  to  be  launched ;  we  must  still  say  that  for 
such  injury  as  was  caused  by  the  action  of  those  waters  while 
partially  floated,  and  *^  while  being  launched,"  the  insurers  were 
liable. 

This  view  of  the  contract  leaves  little  room  for  further  discus- 
sion. Although  it  is  stated  in  the  protest  that  the  vessel  strained, 
it  does  not  clearly  appear  that  the  vessel  suffered  any  actual 
injury,  and  if,  in  all  cases,  it  were  essential  that  actual  damage 
should  come  to  a  vessel  before  the  insured  could  recover  any- 
thing, there  would  here  be  no  title  in  the  plaintiff  to  recover. 
But  it  is  a  familiar  principle  that  when  a  peril  insured  against  is 
actually  encountered,  and  while  in  the  "jaws  of  the  peril "  sacri- 
fices are  made,  and  expenses  are  incurred  to  avert  the  impend- 
ing danger  and  save  the  ship,  those  sacrifices  and  those  expenses 
are  covered  by  the  insurance,  although  they  may  avail  to  deliver 
the  ship  in  perfect  safety  and  without  the  slightest  injury  to 
herself.  The  whole  doctrine  of  the  liability  of  insurers  for 
general  average  charges,  proceeds  upon  this  principle ;  and  that 
liability  is  in  no  wise  impaired  by  the  fact  that  such  sacrifices 
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and  expenses  prove  sufficient  to  save  the  vessel  from  any  injury 
greater  or  less,  so  that  she  be  not,  in  fact,  lost.  Indeed,  the 
contract  of  the  insurer  is  to  indemnify  against  losses  by  the 
peril  insured  against,  and  not  simply  and  merely  against  losses 
by  actual  injury  to  the  subject  of  the  insurance  by  that  peril. 

It  appears  then  by  the  protest  in  evidence  that  in  the  process 
of  launching  the  insured  vessel  came  to  a  situation,  in  no  wise 
owing  to  or  occasioned  by  the  mismanagement  or  neglect  of  the 
persons  having  charge  of  the  work  or  any  of  them,  and  not- 
withstanding their  utmost  endeavors  and  exertions  to  preserve 
her  from  loss  or  danger,  in  which  situation  she  was  in  a  most 
critical  and  dangerous  position,  her  stem  floated  and  she  strained, 
and  was  in  imminent  danger  of  becoming  hogged.  To  say  that 
the  insurance  did  not  protect  her  in  such  a  situation,  and  pro- 
vide for  whatever  sacrifices  were  necessary  to  effect  her  delive- 
rance from  the  actual  danger  of  being  injured,  would  be  to  hold 
that  the  policies  were  little  better  than  waste  paper,  and  that  the 
parties  were  acting  under  a  delusion  when  they  entered  into  the 
contract. 

On  this  subject  we  cannot  hesitate.  The  expenses  which  were 
tiecessarily  incurred  in  the  mere  preservation  of  the  ship  fix)m 
actual  injury  from  the  danger  then  impending  were  we  think 
covered,  as  plainly  as  the  expenses  of  getting  a  vessel  off 
the  rocks  would  be  unfler  an  ordinary  policy,  if  she  were 
driven  thereon  by  a  storm  at  sea.  And  that  the  circumstance 
that  she  was  delivered  from  her  situation  without  being  in  feet 
injured  would  no  more  affect  the  right  of  recovery  in  the  one 
case  than  the  other. 

What  items  of  expense  incurred  by  the  owners  and  embraced 
in  the  recovery  herein,  were  to  be  deemed  a  part  of  the  expense 
of  launching  (if  any),  and  whether  the  recovery  embraces 
any  charges  which  were  not  strictly  necessary  for  the  pre- 
servation of  the  vessel  from  injury,  we  cannot  inquire.  In 
the  form  in  which  the  case  is  presented,  by  stipulation  between 
the  parties,  we  have  only  to  say  whether  the  policies  cover  any 
of  the  damage  caused  or  Texpenses  incurred  by  reason  of  any  of 
the  fects  stated  in  the  protest?  K  they  do  we  are  therefore  to 
assume  that  the  expenses  have  been  properly  adjusted.' 

The  vessel  was  in  a  most  critical  and  dangerous  position ;  her 
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stem  floated  and  she  strained,  and  was  in  imminent  danger  of 
becoming  hogged.  The  utmost  endeavors  and  exertions  were 
employed  to  preserve  her ;  means  specified  in  the  protest  were 
resorted  to  for  that  purpose ;  although  we  cannot  determine  by 
the  protest  alone,  how  much  expense  this  involved,  we  must 
necessarily  say  that  for  the  expense  which  was  necessary  and 
solely  incurred  for  the  preservation  of  the  vessel,  the  insurers 
are  liable. 

If  any  portion  of  the  expenses  incurred  were  such  as  were 
necessary  to  complete  the  work  of  launching  and  would  h£^ve 
been  equally  necessary  had  the  vessel  been  in  no  danger  when 
she  stopped  on  her  way^,  the  manner  in  which  the  case  comes 
before  us  will  not  permit  us  to  detect  it  We  must  assume  that 
on  the  trial  proper  discrimination  was  made,  and  our  duty  is  per- 
formed by  an  affirmative  answer  to  the  question  submitted  to 
our  consideration. 

The  judgments  must  be  affirmed,  with  costs. 

Ordered  accordingly. 


Edwabd  p.  Fry,  Plaintiff  and  Respondent,  v,  James  Gordon 
BsNKSTT,  Defendant  and  Appellant 

1.  That  a  judge,  before  whom  a  cause  has  been  once  tried,  and  in  which  a  new 
trial  has  been  granted  refuses,  (on  its  being  reached  in  its  order  and  moved 
before  him  for  a  second  trial,)  to  decline  to  try  it,  and  to  order  it  tried  before 
another  judge,  is  not  the  subject  of  an  exception.  He  is  not  at  liberty  to 
decline  trying  it  when  reached  in  its  order  on  the  calendar,  and  postpone 
the  trial  merely  because  it  has  been  previously  tried  before  him. 

2.  Where,  in  an  action  of  libel,  any  of  the  articles  are  privileged  communis 
cations,  the  defendant  has  not  a  right  to  open  the  cause  to  a  jury,  on  the 
trial  of  it,  merely  because  his  answer  admits  the  publication.  Nor  has  he 
in  any  action  of  libel,  when  the  amount  of  damages  is  a  matter  in  issue, 
and  proof  of  facts  not  admitted  in  the  answer  is  admissible,  on  that  question. 

3.  Pleadings  once  interposed  in  a  cause,  but  which  have  been  superseded  by 
other  pleadings  subsequently,  and  regularly  put  in,  in  their  stead,  are  not 
to  be  regarded  in  determining  what  are  the  issues  to  be  tried. 
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4  In  an  action  of  libel,  where  the  libels  were  published  in  defendant's  news- 
paper;  copies  (of  the  newspaper)  published  by  defendant^  at  about  the 
date  of  the  Ubels,  stating  the  extent  of  its  circulation  at  that  ticne,  are  com- 
petent evidence  to  prove  that  fact;  such  evidence  is  admissible  (although 
the  complaint  alleges,  that  the  defendant  boasted  of  a  circulation  of  20,000 
copies  daily,  and  although  this  allegation  is  not  denied  by  the  answer),  to 
prove  that  the  circulation  was  larger,  and  what  it  in  fact  was. 

&  In  an  action  of  libel ,  evidence  of  actual  malice  in  publishing  it,  is  admis- 
sible and  competent  on  the  question  of  damage^ 

&  Where  the  alleged  libel  is  published  of  and  concerning  the  plaintiff,  as 
the  manager  of  an  Opera  in  the  City  of  New  York,  it  is  no  defense  to  the 
action ; '  that  the  complaint  does  not  allege,  or  that  the  plaintiff  at  the  trial 
fiuls  to  prove,  that  he  was  licensed  to  exhibit  such  performances  as  required 
by  ibe  Session  Laws  of  1839  (p.  11,  ch.  13).  That  act  does  not  declare 
such  performances  when  not  licensed,  to  be  a  misdemeanor  or  unlaw^ 

7.  In  an  action  of  hbel,  to  recover  damages  for  the  publication  of  libels  of 
and  concerning  the  plaintiff  as  an  opera  manager;  the  question,  "What 
was  the  effect  upon  the  house  (plaintiff's  Opera  House)  or  the  filling  of  the 
bouse,  of  the  articles  that  were  published  in  the  Herald,  and  which  are  now 
complained  of  7"  is  not  competent  Such  a  question  calls  for  the  opinion 
of  the  witnesa 

8L  When  such  libels  impute  to  the  plaintiff  harsh  and  cruel  treatment 
towards  his  artists,  and  the  defendant  justifies;  evidence  of  the  opinions  of 
tiiird  persons,  as  to  such  conduct,  is  inadmissible.  The  acts  of  the  plaintiff 
which  are  relied  upon  as  a  justification  of  the  charge  must  be  proved* 
and  upon  the  evidence  given,  the  truth  or  falsity  of  the  charge  must  be 
determined  by  the  jury. 

9l  When  it  becomes  material  to  determine  whether  a  third  person  was  sick 
or  feigned  sickness  at  a  time  named ;  evidence  may  be  given  on  that  pointy 
without  examining  such  third  person  in  respect  to  it 

10.  When  a  question  put  to  a  witness  is  objected  to,  and  the  objection  is 
overruled  and  the  decision  is  excepted  to;  a  new  trial  will  not  be  granted, 
merely  because  an  affirmative  answer  would  be  incompetent  as  evidence, 
when  it  does  not  appear  by  the  bill  of  exceptions  that  any  answer  was 
given  to  such  question. 

IL  The  nature  and  extent  of  the  questions  that  may  properly  be  put  to  a 
witness  by  way  of  cross-examination,  depend  much  upon  the  circumstances 
of  each  case  and  rest  largely  in  sound  judicial  discretion. 

12.  When  it  is  a  material  question  whether  a  third  person  fiunted  at  a  certain 
time  from  actual  sickness  or  debility ;  or  feigned  sickness,  what  was  said  to 
her  at  the  tame  of  the  alleged  fainting  is  not  wholly  irrelevant 

13.  When,  in  an  action  of  libel,  it  is  made  an  issue,  whether  the  plaintiff  was 
guilty  of  severe  and  unjustifiable  conduct  towards  certain  of  his  employees 
during  a  specified  opera  season ;  evidence  of  the  plaintiff's  conduct  towards 
some  other  persons  employed  by  him  during  a  prior  season,  and  in  a  previous 
year,  is  inadmissible. 

26 
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14  In  an  action  against  a  defendant  for  publishing  in  a  newspaper^  of  which 
he  is  the  proprietor,  libels  of  and  concerning  the  plaintiff,  it  is  improper  to 
allow  the  plaintiff's  counsel  while  summing  up  to  the  jury,  to  make  such 
declarations  as  that^  "  The  Herald  (the  newspaper  in  question),  by  and  by 
began  to  find  that  it  could  not  live  without  doing  something  to  attract 
public  attention;  and  about  the  days  of  Ellen  Jewett^  it  came  out  as  one 
of  the  most  infamous  sheets  that  ever  existed  since  man  was  allowed  by 
the  Almighty  to  handle  a  pen,'*  when  no  evidence  has  been  given  of  the 
truth  of  such  allegation  (and  no  such  matter  has  been  averred  in  the  pleadings). 

But  in  such  a  case,  although  the  defendant  objects  on  that  ground,  to  the 
making  of  such  remarks,  and  the  plaintiff's  counsel  then  insists  that  the 
jury  may  take  notice  of  that  which  constitutes  a  part  of  the  public  history 
of  the  country,  and  thereupon  the  defendant  requests  the  Court  to  decide 
and  declare,  that  the  plaintiff's  counsel  has  no  right  to  refer  to  articles  in 
the  Herald,  as  a  part  of  the  history  of  the  country,  and  the  Court  responds : 
"  I  will  say  to  the  jury  whatever  is  proper  to  be  said,  at  the  end  of  the 
matter,"  and  thereupon  the*  defendant  excepts  to  the  refusal  of  the  Court, 
to  then  stop  plaintiff's  counsel ;  a  new  trial  will  not  be  granted  by  reason 
of  that  exception,  especially  when  it  is  not  shown  by  the  bill  of  exceptions, 
that  the  plaintiff's  counsel,  subsequent  to  such  exception,  made  any  unjusti- 
fiable statements  to  the  jury. 

15.  It  is  indispensable  to  the  proper  administration  of  justice,  that  counsel 
on  either  side  should  not  be  allowed  to  lose  sight  of  tiie  evidence  and  of 
the  issues,  and  indulge  in  denunciations  of  a  party,  based  on  the  assumption 
of  facts  not  attempted  to  be  proved;  and  which  should  not  be  permitted  to 
disturb  that  calm  deliberation  which  it  is  the  duty  of  jurors  to  bestow,  and 
which  the  parties  have  a  right  to  expect  and  demand. 

But  a  party  who  relies  upon  an  exception  alone,  as  entitiing  him  to  a  new 
trial,  must  show  by  his  biU  of  exceptions,  when  the  decision  excepted  to, 
allows  a  question  to  be  answered,  or  a  certain  course  to  be  pursued,  that 
evidence  was  given  or  some  act  done  subsequent  to  or  by  reason  of  such 
decision,  that  was  (for  aught  the  Court  can  see)  prejudicial  to  his  rights. 

16.  When  articles  are  published  in  a  newspaper  of  and  concerning  the  plain- 
tiff as  the  manager  of  an  opera,  such  parts  of  the  articles  as  charge  the 
plaintiff  with  unjust,  tyrannical  and  oppressive  conduct  in  reference  to  his 
dealings  with  his  artists,  are  not  privileged. 

17.  An  editor  is  responsible  for  the  truth  of  what  he  alleges  in  such  artides 
to  be  facts,  but  his  criticism  upon,  or  his  opinions  (expressed  in  such  articles) 
upon  facts  admitted  or  established,  are  privileged. 

18.  An  editor's  belief  that  allegations,  which  he  makes  (and  which  are  not 
privileged),  are  true,  is  no  defense. 

19.  The  truth  of  the  allegations  contained  in  the  libel  is  a  defense,  however 
malicious  the  motive  with  which  it  was  published. 

20.  In  an  action  of  libel,  the  actual  damages  are  to  be  determined  by  the 
jury,  upon  a  careful  consideration  of  the  offense  or  misconduct  thereby 
imputed  to  the  plaintiff;  the  circumstances  of  the  publication,  the  extent  of 
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its  circalation,  and  the  natural  and  neoessaiy  oonsequ^ices  of  such  a  publi- 
cation, according  to  the  results  of  human  observation  and  experience. 

21.  Upon  the  question  whether  punitory  damages  shall  or  shall  not  be  allowed, 
the  actual  motive  and  purpose  of  the  defendant^  in  making  the  publication, 
may  propely  be  considered 

22.  When  a  witness  is  called  to  prove  and  does  prove  declarations  of  the 
defendant^  with  a  view  to  show  thereby  actual  malice  in  making  the  pub- 
lication, and  his  direct  and  cross-examinations  leave  it  an  open  question,  what 
were  the  precise  words  which  the  witness  shall  be  deemed  to  have  testified 
were  used  by  the  defendant^  and  the  opposite  counsel  disagree  in  relation 
thereto,  it  is  proper  for  the  Court  (when  its  own  recollection  is  indistinct), 
to  state  to  the  jury,  what  each  counsel  claims  the  words  are ;  what  his 
notes  of  the  testimony  show,  and  leave  it  to  the  jury  to  determine  the  fact^ 

•  widi  appropriate  instructions  as  to  the  effect  to  be  given  to  the  words,  as 
they  shall  find  that  they  were  as  the  one  counsel,  or  the  other,  claims  them 
to  hare  been. 
Judgment  affirmed. 

(Before  Bosworth  and  Woodruff,  J.  J.) 

Heard,  December  8, 1857;  decided,  July  3, 1858. 

Tms  action  comes  before  the  Coiurt  «i  an  appeal  by  the 
defendant,  from  a  judgment  entered  on  a  verdict  of  $6,000 
damages,  rendered  against  him  on  the  81st  of  May,  1856. 

It  was  commenced  in  February,  1849.  It  first  came  before 
the  Ciourt,  at  its  April  General  Term,  1851,  on  demurrers  by  the 
plaintiff  to  the  answers  of  the  defendant  The  demurrers  were 
sustained,  and  liberty  was  given  to  amend  the  answers.  (5  Sand. 
S.  C.  R,  64.) 

It  was  tried  before  Ch.  J.  Oaklet  and  a  jury,  in  Decem- 
ber, 1853,  and  the  plaintiff  recovered  a  verdict  for  $10,000 
damages.  The  defendant  moved  at  Special  Term  for  a  new  trial 
which  was  denied,  and  from  the  order  denying  it,  and  from  the 
judgment  entered  on  the  verdict,  the  defendant  appealed  to  the 
Greneral  Term.  The  Court  at  its  February  Genersi  Term,  1855, 
granted  a  new  trial  on  the  ground  of  the  erroneous  admission  of 
a  deposition  in  chridence.  (4  Duer,  247.)  At  the  March  General 
Term,  1855,  the  plaintiff  moved  for  leave  to  give  such  evidence 
at  the  bar  of  the  Court,  as  if  given  on  the  trial  would  have  made 
the  deposition  admissible ;  that  a  reargument  be  then  ordered, 
and  that  the  case  and  exceptions  be  so  amended  as  to  state  that 
&e  evidence  so  given  at  bar,  was  given  on  the  trial.  That 
motion  was  denied.  (4  Duer,  651.) 
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The  action  was  tried  a  second  time  before  Ch.  J.  Oaklet  and 
\   a  jury,  in  May,  1856,  and  the  present  appeal  brings  before  the 
Court  questions  arising  on  such  trial. 

The  answer  which  raises  the  issues  to  be  tried  was  verified  on 
the  thirteenth  of  May,  1852,  and  contains  two  hundred  and  fifly 
folios.  A  reply  to  the  original  answer  was  put  in  on  the 
thirteenth  of  January,  1852,  and  an  amended  reply  was  served 
on  the  twenty-ihird  of  April,  1852,  after  which  the  amended 
answer  of  the  thirteenth  of  May,  1852,  was  interposed. 

The  action  is  brought  by  the  plaintiff  against  the  defendant  to 
recover  damages,  for  the  publication  by  the  latter  of  a  series  of 
libels  in  the  New  York  Herald,  of  and  concerning  the  plaintiff 
his  business,  character  and  reputation,  he  being  the  manager  and 
director  of  an  Italian  Opera  Oompany.  The  complaint  (which  is 
60  folios  in  length),  contains  twelve  libels,  the  sixth  of  which  is 
now  out  of  the  case ;  the  first  was  published  on  the  third  of 
November,  1848 ;  the  second  on  the  first  of  December;  the  third 
on  the  third  of  Deceaber ;  the  fi)urth  on  the  fourth  of  December ; 
the  fifth  on  the  sixth  of  December ;  the  sixth  on  the  fourteenth 
of  December,  1848 ;  the  seventh  on  the  third  of  January ;  the 
eighth  on  the  fifth  of  January ;  the  ninth  on  the  thirteenth  of 
January ;  the  tenth  on  the  eighteenth  of  January,  1859,  and  the 
eleventh  on  the  eighth,  and  the  twelfth  on  the  eleventh  of 
February,  1859. 

The  Opera  Company  commenced  their  performances  under 
Mr.  Pry's  management,  in  the  city  of  New  York,  by  a  concert 
at  the  Tabernacle,  October  2d,  1848.  They  then  went  to  Philar 
delphia,  and  performed  there  during  the  month  of  October. 
They  then  returned  to  New  York,  and  went  through  an  opera 
season  of  fifty  nights  at  the  Astor  Place  Opera  House,  which 
was  carried  through  and  terminated  about  the  middle  of  Febru- 
ary, 1849.  In  December,  1848,  a  part  of  the  oompany  went  to 
Philadelphia  and  performed  operas  there,  while  the  rest  of  the 
company  performed  here. 

It  is  respecting  the  October  season  of  one  month  in  Philadel- 
phia, the  season  of  fifty  nights  at  the  Astor  Place  Opera  House 
in  New  York,  and  the  season  in  December  in  Philadelphia,  when 
part  of  the  company  were  there  and  part  in  New  York,  that 
these  libels  are  published. 
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Certain  extrinsic  fiacts  were  alleged,  with  a  view  to  justify  the 
meaning  imputed  by  the  complaint  to  the  libelous  articles,  yiz. : 

First  The  previous  opera  season  of  1847-8  (imder  the  man- 
agement of  Messrs.  Sanquirico  and  Fatti)  failed,  and  the  defend- 
aut  allies  they  cheated  the  subscribers  out  of  about  $8,000,  and 
the  way  it  was  done  was,  that  the  managers  procured  a  sub- 
scription in  advance,  of  $24,000,  for  seventy-five  nights,  and 
received  the  money  themselves ;  they  then  gave  but  fifty  nights 
representation,  and  pocketed  the  balance,  some  $8,000. 

Second.  Mr.  Fiy,  just  before  the  commencement  of  the  opera 
season  in  New  York,  published  a  programme  of  arrangements, 
setting  forth  the  character  and  nature  of  his  business,  his  princi- 
pal singers,  the  means  taken  to  carry  on  the  opera  season,  and 
the  terms  of  subscription,  &c. 

Third.  James  Foster,  Jr.,  was  trustee,  who  received  the  money 
subscribed  for  the  season  of  fifty  nights,  paid  in  advance.  The 
number  of  subscribers  averaged  about  860,  which,  at  fifty 
dollars  each,  would  be  $17,500. 

Fourth.  The  plaintiff  to  guard  against  feigned  illness  by  his 
employees,  had  a  dause  inserted  in  his  contracts  with  them,  that 
in  ^e  event  of  feigned  illness  he  might  cancel  the  contract,  and 
claim  a  forfeit  of  salary  and  damages. 

Fifth.  Mr.  Fry  also  deposited  in  the  hands  of  S.  B.  Buggies 
$2,200,  as  security  for  the  salaries  of  Benedetti  and  TrufG^  two 
of  his  employees. 

Sixth.  Mr.  Fry  had  bought  of  Benedetti  the  music  and  dresses 
fat  $5,000,  and  had  hired  the  Astor  Place  Opera  House,  and  the 
Chestnut  Street  Theatre^  Philadelphia. 

Sev^ith.  The  plaintiff  having  thus  made  his  arrangements, 
and  published  them  to  the  world,  so  that  the  defendant  or  any 
one  who  wished  to  know  the  fects  about  the  opera,  could  know 
them, — having  hired  the  Astor  Place  Opera  House,  New  York, 
and  the  Chestnut  Street  Theatre,  Philadelphia, — having  pur- 
chased from  B^iedetti  the  music  and  dresses  for  the  opera  for 
$5,000, — having  deposited  the  sum  of  $2,200  in  the  hands  of  S. 
B.  Buggies,  Esq.,  as  security  for  the  salaries  of  Truffi  and  Bene- 
detti,— having  in  the  hands  of  James  Foster,  Jr.,  as  trustee, 
money  paid  in  advance  by  the  subscribers  to  the  opera  ( some 
850  of  them  at  fifty  dollars  apiece,  being  about  $17,500), — 


208/  CASES  IN  THE  SUPERIOR  COURT. 

Pry  V.  Bennett 

having  sent  an  agent  to  Europe  to  aid  liim  in  his  enterprise, — 
having  in  his  employ  between  100  and  200  people,  or  more, — 
having  (as  he  alleged)  always  had  a  high  character  for  integrity, 
unimpeached  and  unimpeachable,  and  a  knowledge  of  music  and 
the  opera,  derived  from  study  from  boyhood,  from  foreign  travel 
for  the  purpose, — he  commenced  after  the  end  of  the  October 
season  iti  Philadelphia,  the  season  of  fifty  nights  at  the  Aster 
Place  Opera  House,  on  the  principles  laid  down  in  the  pro- 
gramme of  arrangements,  namely,  the  abolition  of  any  bar  for 
the  sale  of  liquors,  and  the  exclusion  of  all  improper  persons 
by  a  most  eflfective  police. 

The  substance  of  the  libels  may  be  briefly  stated  as  follows: 

The  first  libel,  in  substance,  charges:  That  it  was  a  part  of 
the  plaintiff's  system  of  management  to  get  his  critics  to  defame 
and  abuse  the  females  of  his  company,  in  ignorant  and  black- 
mail newspapers — in  the  purchased  and  corrupt  newspapers 
imder  his  control ;  that  he  began  this  system  on  Madame  Pico, 
and  was  carrying  out  the  same  game  with  Truffi. 

The  second.  That  Madame  Pico  was  insulted,  and  summarily 
sent  adrift,  and  had  sued  the  plaintiff.  That  plaintiff's  pet 
journals  in  Philadelphia  came  out  and  abused  Madame  Truffi  in 
the  grossest  terms.  That  last  year  (the  season  of  Messrs. 
Sanquirico  and  Patti)  the  subscribers  were  cheated  out  of  one- 
third  the  subscription  money,  amounting  to  six  or  $7,000,  and 
that  as  great  a  blunder  was  made  this  year,  &c. 

The  third.  That  plaintiff  packed  the  Astor  Place  Opera 
House,  from  parquette  to  amphitheatre,  with  loafers  and  hire- 
lings, to  hiss  Benedetd  off  the  stage ;  and  that  at  least  800 
persons,  by  the  special  permit  of  the  plaintifl^  were  allowed  to 
grace  the  opera  for  the  first  time  in  their  lives,  &c  That  plain- 
tiff appeared  before  the  audience  and  sustained  his  &voiite 
character  of  an  ape,  by  no  means  for  the  first  time,  &c. 

The  fourth.  That  plaintiff  was  a  half-starved  musical  adven- 
turer; that  Truffi,  Rosi  and  Benedetti  were  marked  as  liis 
intended  victims;  that  if  he  could  get  rid  of  these,  he  could  put 
the  amount  of  their  salaries  in  his  pocket,  imder  the  pretense  of 
sending  to  Europe  for  others,  &c. ;  that  he  had  broken  down  in  two 
campaigns ;  dares  the  plaintiff  to  fulfill  his  contract,  and  to  revive 
champagne  and  hock  suppers,  if  subscribers  would  allow  it^  Ac. 
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The  fiflh.  That  the  opera  season  was  a  history  of  ridiculous 
blunders,  violent  contentions,  supercilious  ignorance,  laughable 
rows  and  riots,  and  nothing  but  disgraceful  brawling  and  broken 
promises. 

The  seventh.  That  the  defendant  finding  that  the  opera  still 
went  on,  that  nobody  was  cheated,  either  subscribers  or  artists, 
heads  his  libel  thus :  "  Grand  Fancy  Ball  at  the  Astor  Place 
Opera  House,  The  Manager^s  last  Kick^  Adding  that  the  man- 
agers last  year,  under  the  eclat  of  a  ball  burst  up,  '^  and  the 
subscribers  who  had  innocently  advanced  their  money  were 
cheated  out  of  some  $8,000." 

The  eighth.  That  Uie  opera  in  Philadelphia,  under  plaintiff's 
management,  had  burst  up,  and  was  ended. 

The  ninth.  That  plaintiff  had  caused  to  be  purchased  a  pano- 
rama of  Venice,  in  Europe,  for  $3,000,  to  be  exhibited  instead 
of  Opera  singers,  as  he  had  agreed 

The  tentL  That  the  defendant  informs  the  public  of  a  "  sin- 
gular change  of  the  times,"  and  that  so  fiir  from  failing,  "  the 
opera  will  close  with  eclat  and  profit,"  (by  the  patronage  and 
attendance  of  the  public  gamblers  of  the  city,)  "  leaving  a  vast 
surplus  for  the  establishment  of  a  foundling  hospital." 

The  eleventh.  That  but  for  the  patronage  of  the  public  gam- 
blers at  the  opera,  the  plaintiff  could  not  sustain  himself  a  week. 

The  twelfth.  Charges,  that  plaintiff  was  the  editor  of  the 
Gazette  in  Philadelphia ;  broke  the  paper,  smashed  the  concern ; 
that  plaintiff  supported  the  chorus  of  the  opera,  "  by  giving  out 
tickets  of  admission  to  needy  young  men  who  had  good  voices, 
and  allowed  such  to  bring  their  relatives  or  female  friends  with- 
out pay,  provided  they  sang  as  chorus  singers."  And  that  the 
great  proportion  of  the  frequenters  of  the  opera  were  persons  of 
ill-fsmie. 

The  defense  set  up  in  the  answer  is,  in  substance : 

First  That  the  statements  contained  in  the  articles,  alleged  to 
be  libelous,  are  true. 

Second.  That  the  articles  are  &ir  and  impartial  criticisms  and 
are  privileged. 

Third.  That  defendant  had  probable  cause  to  believe,  and  did 
hdieve  them  to  be  true  when  he  published  them,  and  published 
them  without  malice. 
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The  testimony  given  and  proceedings  had  at  the  trial  occupy 
about  thirteen  hundred  folios.  The  defendant  presented  thirty- 
four  several  propositions  or  instructions,  which  he  requested  the 
Court  to  charge.  Eighty-two  exceptions  were  taken  by  him ;  of 
these,  thirty  were  taken  before  the  testimony  was  concluded. 
Most  of  the  others  were  taken  to  parts  of  the  charge,  or  to  refu- 
sals to  charge  bb  requested.  The  charge  of  the  Court,  the 
defendant's  points  on  the  appeal,  and  the  opinion  of  the  Court^ 
so  present  them,  as  to  make  any  more  detailed  preliminary 
statement  unnecessary. 

The  opinion  of  the  Court  states,  the  matter  of  each  of  the 
several  exceptions  argued,  and  refers,  in  terms,  to  the  points 
of  the  appellant  made  upon  them,  by  the  number  of  the  printed 
point  relating  to  such  exception. 

The  charge  of  the  Court  (as  found  in  the  case)  is  as  follows : 

"I  am  happy,  gentlemen,  that  you  have  reached  the  terminatioa 
of  this  case,  and  I  would  remark  here  that  the  nature  of  the  trial 
is  such,  the  parties  have  been  so  long  in  litigation,  and  it  has 
been  so  oppressive,  that  I  sincerely  hope  you  will  be  able  to 
come  to  a  result  in  the  matter,  and  dispose  of  it  so  as  not  to 
render  necessary  any  further  trial,  so  far  as  it  may  arise  from 
the  want  of  a  verdict  of  the  jury.  This  action,  you  will  observe, 
has  been  tried  before,  and  tried  before  me,  and  the  testimony, 
speaking  generally  of  it,  was  very  much  the  same  as  is  now  put  in. 
I  believe  the  points  of  law  which  have  been  raised  are  also  the 
same,  substantially,  as  were  involved  in  that  case.  The  matter, 
therefore,  has  been  maturely  considered,  by  the  Court,  both  by 
myself  individually,  and  by  my  brethren  upon  the  bench^  and  I 
think  I  am  prepared  to  state  to  you  clearly  and  distinctly,  what 
the  law  of  the  case  is.  I  do  not  know  that  I  can  do  better,  or 
spend  less  time  in  doing  it,  than  by  reading  the  charge  which  I 
then  gave  to  the  jury,  which  has  been  printed  with  the  evidence 
in  the  case,  because  in  looking  it  over  it  seems  to  express  as 
clearly  as  can  be,  the  rules  of  law  applicable  to  the  case,  and  to 
the  points  you  are  to  decide.  After  the  testimony  was  closed  I 
stated  this  to  the  jury: 

"This  action,  you  will  observe,  is  brought  by  Fry  against 
Bennett,  the  publisher  of  the  Herald,  for  a  series  of  libels,  the 
number  of  which  as  contained  in  the  plaintiff's  complaint^  is 


NEW  YOEK— JULY,  1858.  209 

Fry  V.  Bennett 

twelve.  One  of  those,  which  is  marked  as  the  sixth  in  this  book, 
(which  I  shall  give  jou  at  the  conclusion  of  my  remarks,)  is  out 
of  the  case  for  the  present."  That  alludes  to  the  time  when  the 
demurrer  was  put  in.  With  respect  to  the  sixth  libel,  the 
d^ndant  has  interposed  a  demurrer  which  is  that  the  libel  itself 
is  no  libel  on  its  &ce,  and  that  therefore  it  gives  no  cause  of  action. 
In  respect  to  the  others,  they  consist  of  a  series  of  publications  in 
relation  to  the  plaintiff  Mr.  Fry,  in  his  management  of  the  Italian 
Opera  at  ABtor  Place,  and  in  relation  to  his  dealings  with  his 
artists  and  employees  engaged  to  serve  him  in  that  business.  Per- 
haps these  alleged  libels  may  be  divided  into  these  two  classes: 
those  which  relate  to  the  management  of  Mr.  Fry,  of  the  Opera 
generally,  and  those  which  charge  him  with  harsh  and  unjustifiable 
conduct  in  relation  to  various  individuals  whom  he  had  employed, 
especially  the  female  portion  of  them.  Two  defenses  are  inter- 
posed: the  first  is,  that  all  of  these  publications  are  of  that  class 
which  the  law  calls  privileged,  that  is,  publications  which  Mr. 
Bennett  had  a  right  to  make,  and  that  he  is  not  responsible, 
although  they  may  have  been  founded  in  entire  error;  that  they 
relate  to  the  management  of  the  Opera,  a  public  amusement, 
introduced  by  Mr.  Fry,  in  which  the  public  had  an  interest,  and 
that,  therefore,  any  man>  the  editor  of  a  newspaper  or  otherwise, 
might  speak  of  it  by  way  of  just  criticism,  and  that  the  public 
have  an  interest  that  there  should  be  a  free  and  unrestricted 
criticism  exercised  in  cases  of  this  kind.  In  the  second  place,  it 
is  contended  that  all  these  charges  which  have  been  made,  have 
been  substantially  proved  to  be  true.  It  will  be  necessary  for 
you  to  examine  these  two  grounds  of  defense.  The  first  ground 
that  I  have  mentioned,  would  be  the  first  for  your  consideration, 
whether  this  case  comes  under  that  rule  of  law  which  authorizes 
just  and  £ur  criticism  on  the  conduct  of  public  men,  or  men 
connected  with  any  public  business  in  which  the  public  have  an 
interest;  there  is  such  a  rule  of  law,  but  it  is  sometimes  a  little 
difficult  to  apply  it  with  precision;  but  yet  it  is  a  rule  which 
Courts  and  jurors  are  bound  to  observe.  Various  instances  were 
referred  to  by  the  counsel  on  both  sides  as  illustrating  this  rule 
of  law.  For  instance,  the  works  of  an  author.  The  public 
have  an  interest  in  the  publication  of  books  and  all  literary 
productions;  and  in  order  that  the  public  interest  should  be 
27 
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guarded,  and  that  no  false  impression  should  be  made  upon  the 
public  mind,  the  public  have  an  interest  that  these  publications 
should  be  open  to  free  remark.  It  is  well  settled  with  respect 
to  a  book  which  a  man  may  choose  to  write  and  publish;  honest 
criticism  may  be  made  upon  it  with  respect  to  its  dangerous 
qualities,  its  destitution  of  merit,  or  anything  else  which  the 
party  chooses.  These  things  the  public  have  an  interest  in,  in 
order  that  publications  inculcating  incorrect  principles  may  be 
exposed  and  that  no  evil  should  result  from  them.  The  counsel 
for  the  defense  contends  that  this  privilege  extends  not  only  to 
the  work  itself,  but  to  the  personal  character  of  the  author. 
That  was  contended  upon  the  former  occasion.  My  own  impres- 
sion for  the  present,  is,  that  the  position  assumed  by  the  counsel 
for  the  plaintiff  in  this  matter,  id  a  sound  and  true  one,  and  that 
this  privilege  is  to  be  confined  to  the  discussion  of  subjects  only 
in  which  the  public  have  an  interest  Thus,  a  book  may  be 
examined  and  criticised,  but  anything  bearing  upon  the  personal 
character  of  the  author,  anything  that  touches  him  personally, 
does  not  fall  within  the  rule.  I  cannot  see,  myseli^  how  it  will 
be  necessary  or  useful  that  the  person  of  an  author  should  be 
held  up  in  a  ridiculous  light,  or  his  personal  character  attacked, 
or  his  motives  impugned.  It  is  not  difficult  to  draw  the  line  of 
distinction,  and  it  seems  to  me  that  it  is  a  line  dictated  by  good 
sense  and  fair  dealing.  In  one  word,  in  any  statements  of  mat- 
ters of  fact,  in  relation  to  this  principle,  as  well  as  every  other, 
the  party  is  responsible  for  the  truth  of  what  he  states,  but  is 
not  responsible  for  his  opinion  and  judgment  That  arises  firom 
the  fact  that  not  only  it  is  important  to  the  public  that  this 
opinion  should  be  free,  but  it  is  impossible  to  test  it  by  any  rule. 
The  critic  may  have  an  honest  opinion  of  a  book  which  is 
un&vorable,  and  may  not  be  accurate,  but  he  is  not  responsible 
for  that  opinion.  Not  so  with  respect  to  matters  of  fact  If  the 
critic  of  a  book  states  a  fact  contrary  to  the  truth,  he  is  res- 
ponsible, not  for  the  criticisms  which  he  makes,  but  for  the  &Ise 
basis  which  he  has  assumed.  In  respect  to  the  case  before  us, 
all  the  parts  of  these  libels  which  reflect  on  Mr.  Fry's  want  of 
judgment  and  skill,  either  in  the  selection  of  Operas  or  the  choice 
of  incompetent  performers,  everything  of  that  kind  is  open  to 
criticism,  and  Mr.  Bennett  is  not  responsible  if  these  opinions  be 
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notoairect,  bat  all  those  parts  of  the  libel  which  charge  Mr.  Fry 
with  unjust^  tyrannical  and  oppressive  conduct  in  reference  to 
his  dealings  with  his  artists,  do  not  come  within  the  rule.  You 
have,  therefore,  to  analyse  these  libels,  and  separate  those  parts, 
which  apply  only  to  Mr.  Bennett's  opinions  in  reference  to  Mr. 
Fxy,  as  the  manager  of  an  Italian  Opera,  and  those  which  charge 
him  (Fiy)  with  misconduct  to  his  employees,  and  with  seeking  to 
do  injury  to  their  professional  standing.  For  these  he  is  respon- 
sible unless  he  has  succeeded  in  satisfying  you  that  they  are 
substantially  true.  The  law  does  not  require  that  every  minute 
particular  of  the  statement  should  be  literally  proved  to  be  true; 
the  truth  of  the  libel  must  be  substantially  proved;  no  material 
part  of  any  kind  is  to  be  left  unproved.  The  justification  must 
be  as  broad  as  the  libel.  You  will  apply  that  doctrine  to  this 
case  too.  A  legal  justification  amounts  to  a  complete  defense, 
and  if  the  jury  find  that  made  out  here,  it  is  their  duty  then  to 
find  for  the  defendant  In  another  aspect,  incomplete  proof  of 
matters  contained  in  the  libel  may  be  of  importance  to  the 
defendant^  because,  although  the  evidence  does  not  come  up  to 
the  allegation  against  the  plaintiff  so  as  to  create  what  the  law 
calls  a  legal  justification,  yet  in  assessing  damages,  it  would  be 
very  properly  taken  into  consideration  by  the  jury  in  mitigation 
of  the  amount  The  plaintiff  here  has  not  proved  any  specific 
loss  in  regard  to  his  business  as  an  Opera  manager;  indeed,  it 
would  be  very  difficult  for  any  man  to  prove  it,  because  it  would 
be  difficult  to  prove  that  any  person  did  not  go  to  the  Opera 
because  the  plaintiff^s  course  had  been  criticised  and  animadverted 
upon  by  the  defendant  But,  in  estimating  the  damages,  you 
are  to  look  at  the  character  of  the  libels  and  the  business  of  the 
plaintiff)  not  giving  way  to  any  feeling  of  prejudice,  but  examin* 
ing  the  whole  matter  like  business  men,  and.  so  drawing  your 
inference  as  to  damages.  It  has  been  contended  by  the  counsel 
fi>r  the  defendant,  that  the  jury  are  not  at  liberty  to  go  beyond 
what  are  called  actual  damages.  As  I  understand  it^  that  has 
not  been  the  course  pursued  by  the  courts  in  this  state  hereto- 
fore; what  it  may  be  hereafter  I  cannot  say ;  in  regard  to  this 
matter  it  strikes  me  that  there  must  be  some  qualification  to  that 
nile,  because  the  consequence  of  it  would  be  that  in  all  cases 
wbaein  no  specific  injury  could  be  proved,  the  damages  would  be 
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merely  nominal.  K  the  jury  in  this  case  were  not  allowed  to 
form  any  judgment  as  to  damages,  except  so  fieur  as  the  plaintiff 
proved  that  he  sustained  an  injury  in  dollars  and  cents,  they 
would  have  no  basis  on  which  to  stand,  and  their  verdict  would 
be  merely  nominal.  I  have  always  held  the  rule  in  such  cases, 
to  be  that  the  jury  could  look  at  the  whole  character  of  the 
transactions,  and  that  they  could  take  into  consideration  all  the 
proof  before  them  of  any  malicious  and  actual  intent  to  injure 
the  plaintiff.  General  mahce  against  the  plaintiff  may  not  be 
proved,  but  actual  malice  in  making  the  publications  complained 
of  may  be  proved.  Malice,  so  far  as  the  law  requires  it  to  exist, 
to  sustain  the  action,  is  always  implied,  because  every  man  who 
slanders  a  neighbor,  or  who  publishes  a  libel  against  a  neighbor, 
the  law  presumes  to  do  so  from  malicious  motives.  That  may 
be  a  different  rule  of  law  from  a  case  where  there  is  actual  malice 
existing,  because  if  a  man  by  mistake  published  a  libel,  the  law 
would  fix  malice  upon  it  only  so  far  as  to  make  him  responsible ; 
but  it  would  be  a  different  thing,  if,  instead  of  publishing  it  by- 
mistake,  he  did  so  with  a  view  to  injure  the  plaintiff.  It  is  con- 
tended that  there  is  proof  of  that  kind  bearing  on  the  defendant, 
and  it  is  derived  altogether,  I  understand,  from  the  deposition 
of  a  German  witness,  Strakosch."  Upon  that  trial,  you  will 
recollect  that  Strakosch  was  not  here.  A  deposition  had  been 
taken  in  the  ordinary  form,  which  deposition  was  read.  Mr. 
Strakosch  has  now  been  present  and  has  been  examined  before 
you,  and  the  remark  I  made  here  with  reference  to  the  deposi- 
tion, is  applicable  to  the  testimony  of  Mr.  Strakosch  as  given  by 
himself  now.  "You  will  examine  that  evidence  very  carefully, 
and  see  whether,  taking  his  examination  in  chief,  and  his  cross- 
examination,  reliance  can  be  placed  upon  the  representation  he 
makes  that  Mr.  Bennett  declared  his  intention  to  finish  or  other- 
wise injure  and  break  down  the  plaintiff.  If  it  should  come  up 
to  that,  then  the  defendant  stands  before  us  as  a  man  who  delibe- 
rately undertook  to  do  an  injury,  and  if  he  feil  to  prove  his 
allegations  to  be  true,  he  cannot  escape  with  nominal  damages. 
The  whole  question  of  damages  is  entirely  within  your  sound 
discretion.  If  you  find  for  the  plaintiff,  you  will  assess  such 
damages  as  the  occasion  requires. 
Now,  gentlemen,  with  respect  to  Mr.  Strakosch's  testimony, 
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it  is  very  important  in  the  case,  and  very  important  for  you  to 
detennine  the  light  in  which  it  should  be  viewed,  as  it  was  in 
the  foimer  trial,  with  regard  to  his  deposition.  Strakosch,  (and 
I  made  the  remark  while  he  was  under  examination)  appeared 
to  give  his  testimony  with  entire  candor.  I  did  not  discover  the 
slightest  feeling  upon  his  part  inducing  him  to  make  any  repre- 
sentation upon  which  he  could  not  speak  specifically.  You  will 
remember  how  careful  he  was  to  make  us  understand  that  he 
could  not  say  with  precision  what  the  language  used  by  A£r. 
Bennett  was.  The  story  that  he  told  generally,  was  that  he 
was  solicitous  to  serve  the  opera,  and  called  upon  Mr.  Bennett 
not  long  after  he  came  into  the  country,  and  his  object  in  call- 
ing was,  that  Mr.  Bennett  might  be  induced  to  pursue  a  friendly 
cooise  in  respect  to  the  opera;  and  among  other  things  he  told 
Mr.  Bennett,  or  I  believe  asked  Mr.  Bennett,  whether  Mr.  Fry 
might  call  upon  him  to  see  him  on  this  subject,  to  which  Mr. 
Bennett  made  no  objection.  He  communicated  that  to  Mr.  Fry, 
and  Mr.  Fry  declined  to  have  any  interview  with  Mr.  Bennett^ 
and  that  fSsict  Strakosch  communicated  to  Mr.  Bennett,  and  upon 
that  occasion  it  was,  that  the  language  so  much  discussed 
was  used.  Upon  the  one  hand ;  it  is  here  contended  that  Mr. 
Strakosch  proves  that  Bennett  said  upon  that  occasion  either  ''  I 
will  finish  Fry,"  or  "this  will  finish  Fry,"  from  which  the  counsel 
derives  the  inference  that  Bennett  declared  then,  his  intention 
to  injure  and  break  down  Fry's  establishment  Upon  the  other 
hand,  it  is  said,  taking  the  whole  examination  together,  Strakosch 
finally  was  uncertain,  or  rather  said  that  he  thought  the  word  used 
was  "  finished,"  and  not  "finish,"  speaking  of  a  thing  that  had 
been  accomplished  and  not  a  thing  that  was  to  be  done  subse- 
quently. Now,  I  find  in  my  minutes,  gentlemen,  that  the  word 
finished  was  the  word  StraJcosch  last  used ;  he  was  examined 
particularly  as  to  it,  and  finally  said  he  thought  the  word  used 
was  "  finished."  Throughout  the  whole  of  it,  he  did  not  pretend 
to  be  specific  and  certain  as  to  the  language  used ;  that  is  what 
I  meant  when  I  told  the  former  jury  that  that  testimony  should 
be  examined  carefully,  considering  the  situation  of  ike  man, 
being  a  foreigner,  and  but  imperfectly  acquainted  with  the 
English  language,  whether  the  jury  could  safely  rely  upon  the 
representations  he  makes  as  amounting  to  one  thing  or  the  other. 
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Now,  if  the  jury  believe  tliat  Strakosch  meant  to  say  that  Bennett 
used  the  language,  "  this  will  finish  him,"  or  "  I  will  finish  him," 
it  presents  a  case  of  a  very  aggravated  nature,  because  it  would 
show  that  Mr.  Bennett,  from  some  resentment^  as  is  alleged  from 
the  &ct  that  Fry  had  refused  to  call  upon  him  or  have  any  inter- 
course with  him,  determined  to  destroy  his  business.  On  the 
other  hand,  if  the  word  was  "  finished,"  it  might  mean  what  the 
defendant's  counsel  contend,  that  Bennett  spoke  of  the  negotia- 
tion that  had  been  opened  by  Mr.  Strakosch  in  respect  to  Fry's 
opera,  and  that  then  he  meant  to  say  "this  is  done  with,"  "this 
is  finished."  You  are  to  determine  from  recollection  what  the 
true  character  of  the  testimony  was.  If  you  are  not  satisfied 
that  Strakosch  proves  that  fact,  then  so  far  as  I  recollect  the 
evidence,  there  is  nothing  in  the  case  which  shows  any  deliberate 
design  upon  the  part  of  Bennett  to  injure  Fry.  You  have  then  a 
case  in  which  certain  charges  have  been  made,  certain  things 
have  been  said  in  respect  of  Fry,  as  to  his  general  capacity  as 
manager  of  an  opera,  and  you  have  heard  all  the  evidence  given 
upon  that  subject,  the  various  acts  which  have  been  attributed 
to  Fry,  showing  his  unfitness  as  a  manager,  and  the  opinions  of 
those  experienced  men  who  have  been  connected  with  operas^ 
that  Fry  was  not  a  competent  manager.  So  far,  therefore,  as 
that  &ct  is  considered,  Mr.  Bennett  has  done  nothing  more  than 
freely  to  criticise  the  conduct  of  this  opera,  as  a  public  thing 
80  £air  as  the  public  is  concerned.  He  cites  instances  where  his 
opera  was  right  or  wrong:  I  do  not  enter  into  that  at  all. 
Then,  Mr.  Fry  stands  charged  in  these  libels  with  doing  certain 
things  with  respect  to  certain  employees  of  his,  of  an  oppressive 
and  an  unjust  kind.  It  attributes  to  him  personal  misconduct, 
and  such  as,  if  true,  would  properly  degrade  him  in  the 
estimation  of  the  public,  and  all  persons  who  might  become 
acquainted  with  him.  These  charges  relate  to  Pico,  Truffi, 
Benedetti  and  Eosi.  As  to  Rosi,  I  remember  there  is  nothing  very 
material.  As  to  Pico,  the  charge  is  that  Mr.  Fry  took  advantage 
of  the  sickness  of  Pico,  by  which  she  was  unable  to  play  as  she 
was  directed  to  do,  to  cancel  her  engagement,  it  being  a  part  of 
the  contract  with  all  of  them,  that  if  any  one  should  feign  sick- 
ness he  had  a  right  to  cancel  the  engagement,  and  that  he  unjusti- 
fiably took  advantage  of  that  circumstance  when  she  was  sick, 
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to  cancel  the  engagement  That  leads  to  the  inquiry  of  the 
fact  whether  Pico  was  sick  or  not ;  you  have  heard  all  the 
evidence  upon  that  subject;  if  you  come  to  the  conclusion  that 
Pico  was  shamming  sickness  upon  that  occasion  (and  that  is  the 
bearing  and  eflfect  of  the  evidence),  then  Mr.  Fry  had  a  right 
to  cancel  her  engagement,  and  is  not  justly  chargeable  with  any 
oppressive  conduct  towards  her  in  that  respect  If,  on  the  con- 
trary, she  was  really  sick,  and  Mr.  Fry  knowing  that,  or  having 
reason  to  believe  that,  canceled  her  engagement,  then  it  was  an 
act  of  ii^justice  and  oppression  upon  his  part,  and  so  fitr  this 
part  of  the  libel  is  justifiable.  Then,  with  respect  to  Truffi  and 
some  others,  the  allegation  here  was,  in  the  first  place,  that  they 
were  oppressively  and  hastily  required  to  go  to  Philadelphia 
upon  short  notice,  and  upon  a  stormy  day,  after  having  sung  at  a 
concert  upon  the  previous  evening,  and  that  that  was  ungenerous. 
It  appears  that  some  portion  of  those  artists,  at  all  events,  were 
apprised  a  week  beforehand  that  they  would  be  expected  to  sing  in 
Philadelphia  upon  a  given  night,  and  some  of  them  were  apprised 
of  it,  so  iar  as  the  evidence  shows,  for  the  first  time  upon  the  occa- 
sion of  the  concert;  the  effect  of  it  was  that  instead  of  going  on  in 
the  morning  train  they  went  with  the  afternoon  train.  It  did  not 
amount  to  much  one  way  or  the  other,  they  arrived  at  Philadel- 
phia- This  opera  of  "Norma"  was  put  in  rehearsal,  and  was 
brought  out  upon  the  evening  we  have  heard ;  Miss  Truffi  under- 
took to  perform  the  part  of  "Norma,"  which,  I  suppose  to  be  the 
principal  female  part  in  that  opera.  She  began  her  exhibition 
upon  the  stage,  and,  after  proceeding  a  little  way  she  stopped, 
made  a  sign  to  the  audience  that  she  could  not  proceed,  and  retired 
from  the  stage,  and  the  performance  of  that  night  was  broken  up. 
Now,  then,  as  I  understand  the  allegation  to  be,  it  was  asserted 
upon  the  part  of  the  plaintiff  that  this  sickness  of  Truffi  was  a 
pretense.  I  observed  in  the  summing  up  of  counsel  for  the 
plaintiff^  that  he  seems  to  think  that  nobody  has  denied  the  fact 
that  Truffi  was  sick.  All  along  I  had  supposed  the  point  of 
the  thing  was  whether  this  sickness  was  pretended,  and  a  great 
deal  of  the  evidence  seemed  to  have  a  bearing  upon  that,  espe- 
cially that  evidence  which  went  to  show  that  she  retired  from 
the  stage  laughing,  as  one  of  the  witnesses  has  said,  and  then 
some  remarks  made  between  her  and  Benedetti,  showing  that 
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Benedetti  considered  everything  had  been  done  to  break  down 
Mr.  Fry.  I  allude  now  to  the  expression  which  appeared  to 
have  been  made  by  Mr.  Benedetti,  that  "  this  was  the  way  to 
finish  the  American  Jackass."  All  that  language,  gentlemen, 
that  took  place,  seems  to  me  to  be  in  conflict  with  the  idea  that 
Truffi  was  really  sick,  but  perfectly  consistent  with  the  idea  l^at 
she  pretended  to  be  sick,  and  resorted  to  this  expedient  for  the* 
purpose  of  producing  that  effect  You  will  consider  whether 
she  was  or  was  not  sick ;  if  she  was,  she  was  justified  in  retiring, 
and  no  allegation  could  be  made  against  her  in  that  respect 
The  complaint  of  TrufiS,  as  I  understand  it,  arises  from  the  fact 
that  after  she  had  broken  down,  as  she  says,  from  sickness,  Mr. 
Fry  caused  to  be  published  in  a  newspaper  in  New  York  the 
announcement  that  she  had  failed,  without  assigning  the  caose 
of  sickness,  but  leaving  it  to  be  inferred  that  she  had  broken 
down  from  want  of.  capacity  to  perform  her  part  That  he  had 
an  agency  in  procuring  that  to  be  inserted,  there  is  no  question 
as  to  the  particular  publications  in  question,  but  that  a  tele- 
graphic dispatch  was  sent  to  Mr.  Sherman,  from  Philadelphia 
to  this  city,  and  it  is  clearly  established  that  the  fact  of  the  fail- 
ure of  this  lady,  in  November,  was  made  public.  Upon  the 
other  hand,  it  is  alleged,  in  the  first  place,  that  it  waB  an  nnusaal 
thing  for  the  manager  of  an  opera  to  seek  to  discredit  his  per- 
formers,  and  that  it  was  unjust  if  the  publication  was  nuide 
without  giving  the  cause  which  truly  existed,  if,  in  point  of 
fact,  Truffi  was  sick.  Therefore,  you  will  consider  what  the 
truth  of  the  mfttter  is  upon  the  evidence  in  that  respect  Then, 
as  to  Benedetti;  there  was  a  serious  quarrel  between  Fry  and 
Benedetti.  Benedetti  appears  to  have  been  a  man  probably 
having  pretty  lofty  notions  of  his  importance  as  a  singer,  and 
he  was  not  inclined  to  submit  very  readily  to  discipline,  which 
is  fuUy  inferable  from  the  circumstances  of  the  case.  It  seems 
that  the  part  of  PoUione,  in  ''Norma,"  had  been  assigned  to 
him,  but  owing  to  his  being  sick  or  complaining  of  sickness,  a 
certain  other  person  had  been  substituted  in  his  place;  and 
afterwards  when  Fry  proposed  to  Benedetti  to  resume  the  part 
upon  becoming  able,  he  objected  on  the  score  of  etiquette ;  that 
the  part  having  been  assigned  to  Amoldi,  it  was  the  etiquette  of 
the  profession  that  it  could  not  be  taken  from  him,  without  his 
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consent;  that  if  he  sung  in  that  part,  Amoldi  must  write  to 
him  a  note,  stating  his  willingness  that  he  should  do  so. 

It  seems  upon  an  evening  on  which  a  certain  other  opera  was 
song,  Mr.  Benedetti  declared  to  Mr.  Fry,  that  he  would  not  sing 
at  his  (Mr.  Fry's)  request,  with  Madame  Laborde,  because  she 
was  incompetent  to  sing,  in  Italian  opera,  the  part  of  **  Norma." 
At  the  same  time  he  said  that  she  was  a  good  performer  in  cer- 
tain other  characters.  Thej  came  to  a  quarrel,  gentlemen ;  Mr. 
Fry  went  upon  the  stage  and  announced  to  the  audience,  at  the 
termination  of  one  of  the  acts  of  the  opera  then  performing, 
that  Benedetti  declared  he  would  not  sing  in  the  opera  of  '*  Nor- 
ma" with  Madame  Laborde.  Benedetti  heard  of  that;  they  got 
together  and  had  a  quarrel  and  a  contest,  of  which  they  give 
various  accounts.  Blows  were  attempted  to  be  interchanged, 
and  Benedetti  made  a  thrust  with  his  sword,  which  resulted  in  a 
little  injury,  a  scratch  on  the  hand  of  one  of. the  gentlemen  who 
busied  himself  in  the  matter  of  getting  up  and  conducting  the 
opera. '  Then,  it  seems,  as  the  defendant  alleges,  that  it  was  con- 
ceived between  Mr.  Fry  and  his  friends  (speaking  of  certain 
persons  whom  Foster  calls  the  "  Grand  Divan,"  or  "  Council  of 
War,")  that  Benedetti  should  be  punished,  or  rather,  to  speak 
more  accurately,  that  Fry  should  be  sustained,  or  otherwitie 
Benedetti  would  get  the  mastery  of  him,  and  in  order  to  do 
that,  this  witness  says  it  was  conceived  that  Benedetti  should  be 
hissed  upon  the  occasion  of  *'  Norma,"  he  having,  upon  applica- 
tion of  the  committee,  consented  to  appear  in  "Norma,"  on 
Friday  night,  and  when  that  had  been  done  sufficiently  to  mani- 
fest the  indignation  of  the  public,  that  then  Mr.  Fry  would 
come  upon  the  stage  and  solicit  the  public  to  permit  Benedetti 
to  perform  his  part,  and  Foster  says  that  was  done  accordingly. 
If  that  was  so,  gentlemen  (and  there  is  nothing  to  contradict  it), 
and  it  is  proper  to  remark,  that  it  was  a  fact  easy  to  contradict, 
if  it  did  not  exist,  because  the  gentlemen  who  conceived  this 
thing  were  at  hand,  and  cotild  have  been  examined  as  witnesses, 
if  Foster  misrepresented  this  matter,  then  it  would  probably 
give  us  the  true  character  of  that  quarrel  between  Benedetti  and 
Fry.  Taking  it  all  together,  I  do  not  think  that  amounts  to 
much  You  will,  however,  consider  that,  keeping  in  mind^ 
gentlemen,  the  nature  of  these  libels,  that  one  set  of  them,  or 
28 
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some  portion  of  them,  apply  to  Mr.  Fry's  charajcter  as  a  manager 
of  an  opera.  Statements  as  to  his  fitness  or  competency,  the 
law  permits  to  be  made,  provided  they  are  made  in  good  faith, 
and  provided  that  the  party  does  not  falsify  the  facts  in  order  to 
base  upon  those  false  fects,  statements  which  might  be  injurious. 
In  respect  to  the  other,  you  will  keep  in  mind  the  charge  that 
Fry  had  used  oppressive  and  unjustifiable  conduct  in  dealing 
with  his  employees,  seeking,  as  the  libels  say,  to  find  a  pretense 
to  cancel  his  engagements  with  these  artists,  and  introduce  others 
in  their  stead.  That  is  a  &ir  representation  of  the  character  of 
these  libels  from  the  general  scope  of  the  evidence.  As  to  the 
damages,  that  is  a  matter  which,  undoubtedly,  in  the  main,  rests 
"upon  your  sound  discretion.  If  you  believe  that  the  libels  are 
not  true,  or  have/been  libels  published  in  respect  to  a  man  carry- 
ing on  a  particular  kind  of  business,  in  regard  to  his  conduct 
in  that  business,  and  have  been  a  source,  no  doubt^  of  pain  and 
mental  suffering  to  the  party  libeled,  that  is  a  thing  you  have  a 
Tight  to  take  into  consideration.  If  you  find  there  was  actual 
malice  in  Bennett,  and  that  he  acted  upon  the  design  to  break 
down  Fry,  then  that  presents  a  case  of  considerable,  I  may  say 
great,  aggravation.  Taking,  all  these  things  into  view,  if  you 
find  for  the  plaintiff  in  this  matter,  you  will  assess  these  damages, 
taking  constantly  into  view  the  application  of  this  principle,  and 
leaving  out  of  view  anything  growing  out  of  what  has  been  said 
as  to  the  character  of  his  newspaper,  about  which  there  is  no 
evidence  before  us,  any  more  than  that  the  paper  forms  the  libel, 
and,  divesting  yourself  of  all  feeling  of  that  kind,  then  say,  in 
the  exercise  of  a  sound  discretion,  what  damages  ought  to  be 


The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  for  $6,000 
damages.  From  the  judgment  entered  on  that  verdict,  the 
defendant  appealed  to  the  General  Term. 

B.  Galbraiih,  John  Ibumshend  and  David  Dudley  Fidd^  for 
appellant 

L  The  first  statement  of  a  cause  of  action  is  defective  in  not 
stating  a  cause  of  action. 
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IL  The  like  of  the  2d,  8d,  4th,  5th,  7th,  9th,  10th,  11th  and 
12th  statements  of  causes  of  action. 

III.  K  any  one  of  the  statements  of  a  cause  of  action  is 
defective  in  not  stating  sufficient  to  constitute  a  cause  of  action, 
the  whole  judgment  must  be  reversed,  and  a  new  trial  ordered. 
{Che^am  v.  TiOotson,  5  Johns.,  434;  11  Jurist,  1011.) 

rV.  The  first  trial  having  taken  place  before  the  late  Chief 
Justice  he  should  have  yielded  to  the  request  of  the  defendant 
to  have  the  second  trial  before  one  of  the  other  Justices  of  the 
Court  {Schermerhom  v.  Van  Alen,  13  How.  Pr.  R,  82.) 

IV.  a.  The  reply  was  a  part  of  the  pleadings,  and  it  was  error 
in  the  Judge  to  exclude  or  disregard  it. 

V.  The  statement  of  the  circulation  of  the  Herald  read  from 
the  newspaper  produced  by  the  plaintiff  was  not  the  best  evi- 
dence of  the  circulation. 

1.  It  was  only  an  average,  and  was  not  any  evidence  of  the 
circulation  of  the  papers  which  contained  the  alleged  libels. 

2.  The  plaintiff  might  have  called  the  defendant  or  any  one 
having  a  knowledge  of  the  circulation  to  prove  the  circulation. 

3.  The  daily  circulation  is  made  up  of  several  editions,  and 
the  alleged  libel  might  have  appeared  in  only  one  edition. 

4.  There  was  no  proof  that  tiie  defendant  was  responsible  for 
what  appeared  in  the  Herald  of  1851.  From  the  &ct  of  his 
being  ^tor  in  lj348  and  1849,  it  is  not  to  be  presumed  he  was 
editor  in  1851.  {McLeod  v.  WaH^,  3  Car.  &  P.,  311.) 

Y.  a.  The  defendant  had  the  right  to  open  and  close ;  and  the 
Judge  erred  in  ruling  otherwise  and  giving  the  opening  and 
close  to  the  plaintiff. 

VI.  It  was  not  competent  to  the  plaintiff  to  prove  express 
malice  unless  he  admitted  that  the  alleged  libels  were  prima  facie 
privileged.  {Hoioard  v.  Sexton^  4  Comst.,  157 ;  Root  v.  Loumdes, 
6  Hill,  520;   Washburn  v.  Oook,  3  Denio,  112.) 

1.  New  matter  in  the  answer  is  considered  as  controverted  or 
avoided,  not  controverted  and  avoided. 

Vn.  The  testimony  of  Strakosch  did  not  show  any  malice  in 
making  the  alleged  libels,  but  at  most  only  a  threat  of  the 
defendant  towards  the  plaintiff,  and  there  was  nothing  to  connect 
that  threat  with  the  alleged  libels.    The  78th,  79th,  80th,  81st 
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and  82d  exceptions  were  therefore  well  taken.  {Commonwealih  v. 
Bonner,  9  Mete.,  410 ;  Bush  t.  Prosser,  13  Barb.,  228.) 

VIII.  An  unlicensed  representation  of  operas  is  unlawful,  and 
a  party  cannot  sustain  an  action  for  a  libel  on  him  in  an  illegal 
occupation.  It  was  incumbent,  therefore,  on  the  plaintiff  to 
allege  and  prove  a  license.  The  thirtieth  (30th)  request  to 
charge  should  have  been  complied  with.  (Laws  of  1829,  ch. 
802,  §  4;  Laws  of  1839,  ch.  13 ;  2  Starkie  on  Slander,  87 ;  Sunt 
V.  jR-H,  1  Bing.,  4;  7  Moo.,  212;  Yrissariv.  Clement^  8  Bing., 
482.) 

If  the  plaintiff  was  entitled  to  recover  without  alleging  a 
license,  then  the  proof  of  a  license  was  irrelevant  and  improper, 
and  the  twenty-fifth  (25th)  exception  was  well  taken. 

IX.  The  programme  published  by  the  plaintiff  ought  not  to' 
have  been  received  in  evidence  in  support  of  his  case.  The 
thirteenth  exception  was  therefore  well  taken. 

The  alleged  libel  was  that  the  plaintiff,  on  the  strength  of  a 
pompous  programme,  had,  &c.  If  the  defendant  did  not  prove 
this  to  be  so  his  defense  might  fail  for  that  cause,  but  the  plain- 
tiff could  not  properly  be  permitted  to  insist  on  proving  the 
allegationfl  of  the  defendant's  answer.  The  question  was  not 
whether  the  programme  was  or  was  not  pompous,  and  whether 
it  was  or  was  not  pompous  was  wholly  immaterial ;  but  the  ques- 
tion was,  did  the  plaintiff,  on  the  strength  of  that  programme, 
procure  subscribers.  There  was  no  better  reason  for  admitting 
the  programme  in  evidence  at  this  stage  of  the  trial  than  when 
it  was  offered  and  rejected. 

X.  The  defendant  should  have  been  allowed  to  put  the  ques- 
tion to  the  witness  (Maretzek)  as  to  the  effect  of  the  alleged  libels 
on  the  house,  or  the  filling  of  the  house ;  if  not,  to  show  that  the 
alleged  libels  benefited  the  plaintiff,  at  least  to  show  that  he  did 
not  sustain  any  loss  in  his  business  thereby. 

XI.  The  defendant  should  have  been  permitted  to  put  the 
question  to  the  witness  (Maretzek)  as  to  the  plaintiff's  manner 
towards  his  artists.  The  manner  of  the  plaintiff  towards  his 
artists  was  a  principal  matter  in  issue. 

XTT.  The  ruling,  admitting  the  question,  "did  he  (Benedetti) 
complain  of  being  sick?"  &c.,  was  erroneous.  The  evidence 
asked  for  was  hearsay  only. 
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Xin.  *The  answer  of  Dr.  Tnideau,  that  "  Madame  Pico,  as  far 
as  I  recollect^  was  a  straightforward,  honest,  honorable  woman, 
who  never  sent  for  me  unless  she  really  was  sick,  and  in  my 
opinion  would  not  try  to  deceive  any  person,"  should  have  been 
suffered  to  be  read  to  the  jury.  (The  exception  to  the  decision 
excluding  it,  is  well  taken.)  Whether  Pico  was  sick  or  not  was 
a  mateiial  inquiry,  and  it  was  important  to  the  defendant  to 
establish  her  character  for  veracity.  The  plaintiff  sought  to 
contradict  her. 

XrV.  The  questions  to  Maretzek,  as  to  the  conduct  of  Truffi 
and  Behedetti  towards  him,  and  his  advice  to  the  plaintiff 
should  not  have  been  allowed. 

XY.  It  was  improper  to  permit  the  witness  La  Fata  to  testify 
as  to  what  was  said  by  Benedetti ;  if  the  questions  were  proper 
they  should  have  been  addressed  to  Benedetti. 

XVL  The  witness  (Ulrick)  should  have  been  allowed  to  state 
what  was  the  plaintiff's  treatment  of  him. 

XYU.  Counsel  in  summing  up  a  cause  should  confine  their 
observations  to  the  evidence  adduced  and  to  the  matters  in  issue, 
and  the  Court  should  stop  them  when  they  exceed  these  limits. 
The  Court  therefore  should  have  complied  with  the  request  of 
the  defendant's  counsel  to  stop  the  plaintiff's  counsel  in  his 
remarks  at  page  286.  {MitcheU  v.  Borden^  8  Wend.,  570.) 

XVUE.  The  Judge  erred  in  refusing  to  charge  the  jury, 
(according  to  the  24th  request,  viz.) :  "  There  is  no  complaint  on 
the  part  of  the  plaintiff  of  any  attack  upon  his  private  character, 
or  of  any  pubUcation  which  relates  to  him  in  any  other  character 
or  capacity  than  his  situation  as  a  manager  of  the  Italian  Opera 
Company,  and  his  qualities  and  acts  as  such  manager."  The 
correctness  of  the  statement  contained  in  this  request  is  apparent 
on  the  fece  of  the  pleadings,  but  the  refusal  of  the  Judge  to 
charge  as  requested  was  calculated  to  lead  the  jury  to  believe 
the  &ct  was  other  than  as  stated  in  the  request. 

XTX.  The  Judge  erred  in  refusing  to  charge  the  jury, 
(according  to  25th  request,  viz.):  "As  the  conductor  and  mana- 
ger of  an  Italian  Opera  Company,  while  engaged  in  making 
public  representations,  the  personal  qualities  of  the  plaintiff  for 
that  station,  his  public  appearance  before  his  audiences  assembled 
to  witness  them,  and  his  treatment  of,  and  official  relations  to 
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his  artists,  were  all  lawful  subjects  of  comment  and  criticisms. 
Every  individual  had  a  right  to  form  and  express,  bj  speech  or 
by  writing,  his  opinions  in  relation  to  them."  (Oregory  v.  The 
Dvkt  of  Brunswick,  6  M.  &  G.,  963.) 

XT-  The  Judge  erred  in  refusing  to  charge  the  jury,  (accord- 
ing to  the  26th  request,  viz.):  "That  if  the  jury  shall  believe  that 
the  remarks  made  in  the  Herald  which  were  complained  o^  were 
published  with  an  honest  belief  in  their  truth,  for  the  hma  fidt 
purpose  of  conmienting  on  the  conduct  and  qualities  of  the 
plaintiff  as  such  manager  of  the  opera,  their  publication  by  the 
defendant  is  excused  in  the  law,  whether  they  be  founded  in 
truth,  in  point  of  fact,  or  be  just  in  point  of  commentary  or  not; 
in  such  case  it  is  lawful  to  employ  satire  and  ridicule,  as  well  as 
treason  and  argument"  {Soane  v.  Knight,  1  M.  &  M.,  74;  HaU 
V.  Suydam,  6  Barb.,  87.) 

XXI.  The  Judge  erred  in  refusing  to  charge  the  jury,  (accord- 
ing to  the  •27th  request,  viz.) :  "  That  if  the  jury  believe  that  the 
matters  of  fact  contained  in  the  several  articles  complained  of 
were  substantially  true,  the  plaintiff  is  not  entitled  to  recover." 

XXn.  The  Judge  erred  in  refusing  to  charge  the  jury,  (accord- 
ing to  the  28th  request,  viz.) :  "  If  the  jury  shall  find  that  any 
part  of  the  articles  complained  of  were  not  in  matters  of  &ct 
strictly  correct,  then  the  jury  Will  determine  whether  the  por- 
tions not  proved  to  be  true  were  published  by  the  defendant 
under  the  belief  that  they  were  true,  and  with  reasonable 
grounds  for  such  belief;  that  this  affects  the  question  of  damages." 
{Tremain  v.  Cohoes  Co.,  2  Comst,  164.) 

XXTIT.  The  Judge  erred  in  refusing  to  charge  the  jury, 
(according  to  the  29th  request,  viz.):  "That  if  the  jury  shall  find 
any  ground  in  the  case  for  giving  damages  to  the  plaintiff 
against  the  defendant,  their  verdict  should  be  for  such  sum  only 
as  would  compensate  the  plaintiff  for  the  injury  which  he  has 
sustained  therefrom,  and  that  the  jury  are  not  at  liberty  to  give 
to  the  plaintiff  any  further  sum  by  way  of  punishment  of  the 
defendant,  or  by  way  of  vindictive  damages,  or  as  smart  money." 

1.  The  relief  cannot  go  beyond  the  case  made  by  the  com- 
plaint  and  embraced  in  the  issue.  (Code,  §  275.) 

XXIV.  The  Judge  erred  in  refusing  to  charge  the  jury, 
(aocordmg  to  the  S2d  request,  viz.):  "  That  the  license  offered  in 
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evidence  did  not  authorize  the  plaintiff  to  exhibit  operas  at  the 
Astor  Place  Opera  House,  and  therefore  that  he  could  not 
recover  for  any  of  the  alleged  libels  upon  him." 

XXV.  The  Judge  erred  in  refusing  to  charge  the  jury,  (accord- 
ing to  the  81st  request,  viz.):  "That  the  plaintiff  could  not 
recover  for  any  of  the  alleged  libels  published  before  the  20th 
Nov.,  1848."  The  Judge  erred  in  refusing  to  charge  the  jury, 
(according  to  the  34th  request,  viz.) :  "  That  the  plaintiff  cannot 
recover  for  any  of  the  alleged  libels  upon  him  published  after 
the  1st  Feb.,  1849." 

XXVI.  The  exceptions  to  that  portion  of  the  charge  which 
relates  to,  defines  and  illustrates  the  character  and  extent  of  the 
privileges  of  the  defendant  as  the  editor  and  'publisher  of  a 
public  newspaper  in  discussing  and  criticising  the  qualifications 
and  conduct  of  the  plaintiff  in  his  management  of  an  Italian 
Opera  Company,  (67th  exception.)  were  well  taken. 

XXVn.  The  exception  to  that  portion  of  the  charge  (68th 
exception)  which  is  in  the  words  following  was  well  taken: 
"  In  one  word,  in  any  statement  of  matters  of  fact  in  relation 
to  this  principle  as  well  as  every  other,  the  party  is  responsible 
for  the  truth  of  what  he  states,  but  is  not  responsible  for  his 
opinion  and  judgment." 

1.  The  question  is  not  whetheir  the  facts  stated  are  true,  but 
whether  the  defendant  believed  them  to  be  true.  {Cook  v.  HiU^  8 
Sand.  S.  C.  R,  341 ;  Taylor  y.  Hawkins,  16  Adol.  &  El.  N.  S.,  280.) 

XXVin.  The  exception  to  the  portion  of  the  charge  (69th 
exception)  which  is  in  the  words  following  was  well  taken: 
"  That  arises  from  the  fact  that  not  only  is  it  important  to  the 
public  that  the  opinion  (the  opinion  of  the  critic)  should  be  free, 
but  it  is  impossible  to  test  it  by  any  rule — the  critic  may  have 
an  honest  opinion  of  a  book  which  is  unfavorable  and  may  not 
be  accurate,  but  he  is  not  responsible  for  that  opinion.  Not  so 
with  respect  to  matters  of  fact:  if  the  critic  of  a  book  states  a 
&ct  contrary  to  the  truth,  he  is  responsible,  not  for  the  criticism 
which  he  makes  but  for  the  false  basis  which  he  has  assumed." 

1.  The  statement  of  fiicts,  or  rather  supposed  facts,  is  equally 
privileged  with  the  statement  of  opinion.  {Harris  v.  Thompson, 
13  Com.  B.,  4  J.  Scott,  345;  Taylor  v.  Hawkins,  16  Adol.  &  El. 
N.&,82a) 
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XXTX.  The  exception  to  the  portion  of  the  charge  (70th 
exception)  which  is  in  the  words  following  was  well  taken:  "Bat 
all  those  parts  of  the  libels  which  charged  Mr.  Fry  with  unjust, 
tjrannicsd  and  oppressive  conduct  in  reference  to  his  dealings 
with  his  artists  do  not  come  within  the  rule." 

1.  If  the  defendant)  in  good  fsdth,  entertained  the  belief  that 
Mr.  Fry  was  guilty  of  unjust,  tyrannical  and  oppressive  conduct 
in  reference  to  his  dealings  with  his  artists,  he,  the  defendant, 
had  a  right  to  say  so.  It  was  not  a  general  charge  of  unju^ 
tyrannical  and  oppressive  conduct,  but  an  opinion  formed  &om 
tike  fects  proved.  {Bobertsan  v.  McDaugall,  4  Bing.,  670.) 

XXX.  The  exception  (71st  exception)  that  the  Judge  omitted 
"  to  instruct  the  jury  in  relation  to  the  nature  and  extent  of  the 
interest  which  the  public  had  in  the  matters  which  are  embraced 
in  the  several  publications  so  alleged  to  be  libelous,  and  to 
poii/t  out  the  portions  of  each  which  would  if  untrue  come 
within  the  rule  as  to  privilege,  and  the  portions  of  each  which 
if  untrue  would  not  be  protected  by  said  rule,"  was  well  taken. 
{Wenman  v.  Ash,  18  Com.  B.,  4  J.  Scott,  844) 

XXXI.  The  exception  to  the  portion  of  the  charge  (72d 
exception)  which  is  in  the  words  following  was  well  taken:  "You 
have,  therefore,  to  analyze  these  libels  and  separate  those  parts 
which  apply  only  to  Mr.  Bennett's  opinions  in  reference  to  Mr. 
Fry  as  tiie  manager  of  an  Italian  Opera,  and  those  which  charge 
him  (Fiy)  with  misconduct  to  his  employees,  and  with  seeking 
to  do  injury  to  their  professional  standing." 

1.  The  libel  was  entire,  and  either  the  whole  was  privileged  or 
none  of  it  was  privileged.  {Oocper  v.  Stone,  24  Wend.,  442; 
Cboper  v.  Oreeki/,  1  Denio,  860;  Boot  v.  Woodruff,  6  Hill,  418; 
Gilbert  v.  The  People,  1  Denio,  43.) 

XXXTT.  The  exception  to  the  portion  of  the  charge  (73d 
exception)  which  is  in  the  words  following  was  weU  taken: 
"For  these  he  is  responsible  unless  he  has  succeeded  in  satisfying 
you  that  tiiey  are  substantially  true." 

1.  Defendant  was  not  bound  to  prove  more  than  sufficient  to 
show  he  acted  in  good  feith.  {Pattison  v.  Jones,  8  C.  &  P.,  383; 
8  B.  &  C,  578.) 

XXXin.  The  exception  to  the  portion  of  the  charge  (74th 
exception)  which  is  in  the  words  following  was  well  taken:  "But 
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in  estLmating  the  damages  you  are  to  look  at  the  character  of 
the  libels,  and  the  business  of  the  plaintiff^  not  giving  way  to 
any  feeling  of  prejudice,  but  examining  the  whole  matter  like 
business  men  and  so  drawing  your  inference  as  to  damages." 

XXXrV.  The  exception  to  the  portion  of  the  charge  (75th 
exception)  which  is  in  the  words  following  was  well  taken: 
"And  that  they  could  take  into  consideration  all  the  proof  before 
them  of  any  malicious  and  actual  intent  to  injure  the  plaintiff." 
{Rideman  v.  QnoeO^  1  Comst,  507 ;  Hoot  v.  Ktng^  7  Cow.,  621. 
Sdfford  V.  Wyckoff,  1  Hill,  11.) 

XXX  V,  The  exception  to  the  portion  of  the  charge  (76th 
exception)  which  is  in  the  words  following  was  well  taken: 
"  But  actual  malice  in  making  the  publication  complained  of 
may  be  proved." 

1.  Actual  malice  can  only  be  proved  to  defeat  the  claim  of 
privilege,  not  to  enhance  damages."  {Boot  v.  Loimdea,  6  HDl,  520  ; 
Howard  v.  Sextofij  4  Comst,  167 ;  Washburn  v.  Cbok,  8  Den.,  112.) 

2.  Malice  does  not  mean  personal  iU-will.  (  (hmrnjonweaUh  v. 
Bamar^  9  Mete,  410;  Goodrich  v.  Stone,  11  id.,  486;  Bv^  v. 
Bxwscr,  13  Barb.,  228.) 

XXX  VL  The  exception  to  the  portion  of  the  charge  (77th 
exception)  which  is  in  the  words  following  was  well  taken: 
"  That  may  be  a  different  rule  of  law  upon  a  case  when  there  is 
actual  malice  existing,  because  if  a  man  by  mistake  publish  a. 
libel,  the  law  would  fix  malice  upon  it  only  so  far  as  to  make 
him  responsible;  but  it  would  be  a  different  thing,  if  instead  of 
publishing  it  by  mistake,  he  did  so  with  a  view  to  injure  the 
plaintiff" 

1.  The  true  question  is  what  damage  plaintiff  sustained,  not 
with  what  intent  the  act  complained  of  was  done.  (2  GreenL  Ev., 
§  253,  et  seq. ;  Olark  v.  Newman,  1  Exch.,  131 ;  Tremain  v.  Chhaes 
Co.,  2  Comst,  164;  Clark  v.  Br<yum,  18  Wend.,  213;  Tayhr  v. 
Chwrdi,  4  Seli,  462.) 

XXXVIL  The  exception  to  the  portion  of  the  charge  (78th 
exception)  which  represented  to  the  jury  the  testimony  of 
Strakosch,  as  authorizing  them  to  find  therefrom  that  either 
of  the  publications  alleged  to  be  libelous  was  made  by  the 
defendant  with  an  actual  malicious  intent  to  injure  the  pldntiff, 
was  well  taken. 
29 
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XXXVJJi.  The  exception  to  the  portions  of  the  charge  (79th 
exception)  which  were  in  the  words  following  was  well  taken: 
''  It  has  been  contended  bj  the  counsel  of  the  defendant  that 
the  jury  were  not  at  liberty  to  go  beyond  what  are  called  actual 
damages — as  I  understand  it  that  has  not  been  the  course  pa^ 
sued  by  the  courts  in  this  state  heretofore — also,  in  regard  to 
this  matter,  it  strikes  me  that  there  must  be  some  qualifications 
to  that  rule,  because  the  consequence  of  it  would  be  that  in  all 
cases  wherein  no  specific  injury  could  be  proved,  the  damages 
would  be  merely  nominal." 

XXXTX.  The  exception  to  the  portion  of  the  charge  (80th 
exception)  which  is  in  the  words  following  was  well  taken :  "  If 
it  should  come  up  to  that^  then  the  defendant  stands  before  us 
as  a  man  who  deliberately  imdertook  to  do  an  injury,  and  if  he 
£ul  to  prove  his  allegations  to  be  true,  he  cannot  escape  with 
nominal  damages." 

XL.  The  exception  to  the  portion  of  the  charge  (81st  excep- 
tion) which  is  in  the  words  following  was  well  taken :  "  If  you 
find  for  the  plaintifi[)  you  will  assess  such  damages  as  the 
occasion  requires." 

XLL  The  exception  to  that  portion  of  the  charge  (82d 
exception)  which  related  to  Strakosch's  testimony  and  the  effect 
of  it  was  well  taken. 

XTilL  The  verdict  was  against  evidence,  as  to  the  7th  and 
9th  alleged  libels.    The  truth  of  these  was  clearly  established. 

XTilTT.  The  damages  were  excessive.  No  actual  damage  was 
proved. 

1.  The  true  question  is  what  damage  plaintiff  sustaiaed,  not 
with  what  intent  the  act  complained  of  was  done.  (2  GreenL 
Ev.,  §  268 ;  dark  v.  Newman,  1  Exch.,  131 ;  li'emain  v.  Oohoa 
G).,  2  Comst,  164;  Clark  r.  Brown,  18  Wend.,  218;  Cook  v. 
Mis,  6  HiU,  467 ;  Taylor  v.  Church,  4  Sdd.,  452.) 

F.  R.  Sherman,  for  respondent  (the  plaintiff). 

The  only  questions  of  law,  of  any  importance  in  this  case 
are: 

1st  Did  the  Court  correctly  charge  the  jury  what  in  law  oon* 
•titatesalibttl? 


r 
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2d.  Did  the  Court  correctly  charge  the  jury  on  the  question 
of  priyileged  publications,  as  to  the  extent  of  that  privilege? 

8d.  Did  the  Court  correctly  charge  the  jury  as  to  the  inuen- 
does,  or  meaning  of  the  libels,  when,  instead  of  fixing  a  meaning 
to  them  themselves,  they  left  it  to  the  jury  to  say,  as  matter  of 
&ct,  whether  the  publications  were  libelous,  within  the  rule 
laid  down? 

4di.  Was  the  evidence  of  actual  malice  competent  evidence  to 
go  to  the  jury,  under  the  circumstances  of  this  case? 

Sth.  Did  the  Court  correctly  charge  the  jury  as  to  the  rule  of 
damages  in  actions  of  libel? 

6th.  Are  the  damages  excessive  ? 

It  may  be  remarked,  by  way  of  introduction,  as  to  the  question 
of  the  meaning  of  the  libels — whether  the  articles  complained 
of  were  libelous  or  not,  how  far  they  assailed  the  plaintiffs  pri- 
vate or  public  character — whether  they  were  true  or  not — 
whether  the  defendant  published  them,  believing  them  to  be 
true  or  not — whether  they  were  priyileged  criticisms  or  not; 
and  the  question  of  damages,  these  are  matters  of  fiict,  of  which 
the  jury  are  the  sole  and  constitutional  judges. 

The  Judge,  therefore,  committed  no  error  in  refusing  to  decide 
these  questions  of  fact,  although  the  defendant's  counsel,  in  some 
twenty -nine  requests,  chooses  to  consider  them  questions  of  law. 

Besides,  the  defendant  in  his  8lst  request,  requested  the  Judge ' 
to  charge  "that  whether  the  articles  or  any  of  them  are  libelous 
or  not  is  a  question  for  the  jury."  This  th^,  Judge  did  do,  and 
not  only  so,  but  delivered  to  the  jury  a  copy  of  the  libels  on 
which  the  suit  was  founded,  without  any  inuendoes,  or  extrinsic 
maltor  whatever. 

L  The  proper  course  for  the  Court,  in  actions  of  libel,  "is  not 
to  state  to  the  jury  as  matter  of  law,  whether  the  publication  is 
a  libel  or  not^  but  to  define  to  them  what  is  a  libel  in  point  of 
law,  and  leave  it  to  them  to  say  whether  the  publication  &lls 
within  that  definition,  and,  incidental  to  that,  whether  it  is  cal- 
culated to  injure  the  reputation  of  the  plaintiff;"  (2  Oreenl. 
Ev.,  p.  406,  §  411  (4th  ed.);  Parmenter  v.  Oopeland^  6  Meeson 
&  W.,  105;  DoUovxiy  v.  TwrriU,  26  W.,  388 ;  Court  of  Errors.) 

n.  The  rule  as  to  privileged  criticism  was  correctly  held  by 
the  Court)  because,  according  to  General  Hamilton's  definition 
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of  libel,  (in  People  t.  OrosweU,  3  Johns.  Cases,  354;  approved 
in  /Steefe  v.  Southwick^  9  Johns.,  215 ;  and  said  to  be  drawn  with 
the  utmost  precision  in  Riggs  v.  Denniston,  3  Johns.  Cases,  205 ; 
and  again  affirmed  in  Cooper  Y.Oredey^  1  Denio,  359,  and  autho- 
rities there  cited)  "The  liberty  of  the  press  consists  in  the  right 
to  publish  with  impunity,  truih^  whether  it  respects  government, 
magistrates,  or  individuals,"  and  in  criminal  prosecutions,  the 
truth,  with  good  motives  and  justifiable  enSs. 

{People  V.  OrosweU,  3  Johns.  Cases,  394.)  Kent,  J.— "The 
founders  of  our  government  were  too  wise  and  too  just,  ever 
to  have  intended,  by  the  freedom  of  the  press,  a  right  to  circulate 
falsehood  as  weU  as  troth,  or  that  the  press  should  be  the  lawful 
vehicle  of  malicious  defamation,  or  an  engine  for  evil  and 
designing  men  to  cherish  for  mischievous  purposes,  sedition, 
irreligion  and  impurity.  Such  an  abuse  of  the  press  would 
be  incompatible  with  the  existence  and  good  order  of  civil 
society." 

The  fiwst  that  the  plaintiff  is  an  author  or  a  manager  of  an 
Opera  Company,  and  the  defendant  an  editor  of  a  newspaper, 
makes  no  difference. 

(  Garr  v.  Hood,  1  Campb.,  854,  though  not  going  the  length 
contended  for  by  the  defendant's  counsel,  was  overruled  in 
Qxyper  v.  /Sfawc,  24  W.,  441.) 

Ill  Dibben  v.  Sivan,  1  Esp.  R.,  28,  Ld.  Kenyon,  J.,  said  in  a 
case  like  the  present,  "  The  editor  of  a  public  newspaper  may 
fsorly  and  candidly  comment  on  any  place  of  public  entertain- 
ment, but  it  must  be  done  fiiirly,  and  wiihoat  malice,  or  view  to 
injure  or  prejudice  the  proprietor  in  the  minds  of  the  public. 
That  if  so  done,  however  severe  the  censure,  the  justice  of  it 
secures  the  editor  fix)m  legal  animadversion ;  but  if  it  can  be 
proved  that  the  comment  is  unjust,  is  malevolent  or  exceeding 
the  bounds  of  &ir  opinion,  that  such  is  a  libel,  and,  therefore, 
actionable." 

TJL  The  meaning  of  the  libels,  as  alleged  in  the  inueridoes,  or 
what  substantially  they  did  mean,  was  a  question  of  fact  for  the 
jury  under  the  rules  of  law  laid  down  by  the  Court;  {Fry  v. 
Bennett,  5  Sand.  S.  C.  R,  55 ;  Barrett  v.  Long,  16  Eng.  Law  and 
Eq.  R,  1852,  House  of  Lords,  12.) 

lY.  The  question  of  malice  was  a  material  issue  in  this  cause. 
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The  plaintiff  averred  that  these  publications  were  false  and 
malicious.  The  defendant  answered  that  they  were  true,  were 
published  without  malice,  and  were  privileged  criticisms.  ' 

1.  Malice,  therefore,  if  proved  affirmatively,  makes  out  the 
plaintiff's  case,  and  negatively  destroys  the  theory  of  the  defense, 
as  to  belief,  motives  and  privilege.  In  this  point  of  view,  Stra- 
kosch's  testimony  was  given  in  evidence,  and  was  entirely 
competent 

2.  Evidence  of  actual  malice  was  clearly  admissible  on  the 
question  of  damages.  {King  v.  Boot^  4  W.,  114 ;  Barrett  v.  Long^ 
16  Eng,  L.  and  Eq.  R,  12.) 

3.  Besides,  this  evidence  of  malice  was  part  of  the  transaction, 
showing  the  origin  and  cause  of  these  libels,  and  a  link  in  the 
chain  of  circumstances  in  the  case. 

V.  Did  the  Court  correctly  charge  the  jury  as  to  the  rule  of 
damages  in  actions  of  libel? 

The  charge  of  the  Court  upon  this  point  was  unexceptionable. 

The  terms  "exemplary  damages,"  "smart  money,"  "vindictive 
damages,"  or  the  like  which  are  sometimes  used,  and  have  been 
approved  by  the  Courts  in  England,  and  I  believe  all  the  states 
in  the  Union,  were  not  used  in  the  charge. 

(Greenleaf  on  Ev.,  4th  Ed,  p.  280,  §  267.)  "Injuries  to  the 
person  ox  to  the  rqmtation  consist  in  the  pain  inflicted,  whether 
bodily  or  mental,  and  in  the  expenses  and  loss  of  property 
which  they  occasion.  The  jury,  therefore,  in  the  estimation  of 
damages,  are  to  consider  not  only  the  direct  expenses  incurred 
by  the  plaintiff  but  the  loss  of  his  time,  his  bodily  sufferings, 
and  if  the  injury  was  willful,  his  mental  agony  also,  tiie  injury  to 
his  reputation,  the  circumstances  of  indignity  and  contumely 
under  which  the  wrong  was  done,  and  the  consequent  public 
disgrace  to  the  plaintiff,  together  with  any  other  circumstances 
belonging  to  the  wrongful  act,  and  tending  to  the  plaintiff's 
discomfort" 

(9  Law  Eep.,  530.)  "The  plaintiff,  it  is  true,  would  not  be 
confined  to  the  proof  of  actual  pecuniary  loss,  for  it  has  always 
been  held  that  the  jury  might  take  into  consideration  every  cir- 
cumstance of  the  act  which  injuriously  affected  the  plaintiff,  not 
only  in  his  property,  but  in  his  person,  his  peace  of  mindy  his 
quiet  and  sense  of  security  in  the  enjoyments  of  his  rights,  in  short 
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hifl  happiness.    These  views  are  in  aooordance  with  the  law  as 
laid  down  in  2d  Greenl.  on  Ev." 

VI.  The  damages  are  not  excessive. 

There  are  d  few  additional  exceptions  that  deserve  some 
notice,  not  taken  on  the  former  trial,  as  to  who  had  the  right  to 
begin,  and  that  plaintiff  had  not  alleged  nor  proved  a  license  to 
open  a  theatre. 

L  Counsel  for  defendant  claimed  the  right  to  open  the  cause, 
as  the  affirmative  of  the  issues  was  with  the  defendant. 

The  Judge  decided  that  the  plaintiff  had  the  right  to  begin. 
Defendant  excepted. 

.  This  decision  was  right  on  principle.  (Archbold's  Nisi  Prius, 
vol.  1,  p.  4.) 

"  In  actions  for  personal  injuries,  as  for  libel  or  slander,  the 
plaintiff  shall  in  sXL  cases  begin,  no  matter  what  the  pleadings 
may  be.  This  has  been  laid  down  at  a  meeting  of  the  judges, 
(15  in  number,)  as  a  rule  to  be  observed  in  future."  {Garter  v. 
Jones,  6  Car.  &  P.,  64 ;  Day  v.  Woodworth,  18  How.  U.  S.  R,  868.) 

The  plaintiff  has  the  right  to  begin  and  state  what  the  cause 
is  in  any  case.  This  is  all  the  Judge  decided,  and  this  is  all  the 
defendant  excepted  to.  (Archbold's  N.  P.,  vol.  1,  p.  4.) 

Defendant  should  admit  the  facts,  or  at  least  a  prima  Jaeis 
case,  to  entitle  him  to  begin ;  but  defendant  admitted  neither. 
{Wigglesux)rth  v.  Atkins^  5  Cush.,  212.) 

The  right  to  begin  and  reply  is  mere  matter  of  discretion 
resting  with  the  Judge  at  the  circuit  (C.  &  H.  Notes  to  Phil,  on 
Ev.,  p.  647,  part  1,  note  842,  old  ed.,  p.  483.) 

n.  The  defendant  moved  to  dismiss  the  complaint,  and 
separately  each  cause  of  action  therein  contained,  on  the  ground 
that  they  did  not  state,  or  either  of  them  state  fects  sufficient  to 
constitute  a  cause  of  action ;  and  also  to  dismiss  the  complaint, 
because  tiie  plaintiff  had  not  alleged  that  he  was  licensed  to  open 
and  continue  open  such  theatre,  and  as  the  opening  and  continu- 
ing open  such  theatre  was  unlawful,  the  plaintiff  cannot  sustain 
an  action  for  a  libel  upon  him  in  such  illegal  capacity. 

He  also  requested  the  Court  to  charge  "  that  plaintiff  cannot 
sustain  an  action  for  libel  upon  him  in  such  illegal  capacity." 

His  82d,  88d  and  84th  requests  to  charge,  relate  to  the  effect 
of  the  license  offered  in  evidence: 
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As  to  the  first  exception,  "  that  the  complaint  does  not  state 
£icts  sufficient  to  constitute  a  cause  of  action."  This  is  res  adju- 
dicata  in  this  Court.  {Fry  y.  Bennett^  5  Sand.  S.  C.  R,  75 ;  same 
case,  4  Duer,  248,  651.) 

As  to  the  other  objection,  '^  illegal  capacity  to  sue."  This  is 
expressly  waived  by  statute,  not  being  taken  advantage  of 
eidier  by  demurrer  or  answer.  (Code,  §  148,  Zabriskie  v.  Smithj 
3  Kern.,  336;  People  v.  Bancker,  8  How.  Pr.  R,  261.) 

In  any  case  under  the  Code  where  the  defense  is  usury,  a  mis* 
demeanor,  an  illegal  business  prohibited  by  statute,  if  not  set  up 
as  a  defense,  it  is  waived. 

That  plaintiff  was  an  unlicensed  manager  of  a  theatre,  if  true, 
is  mere  matter  of  defense.  {Rodwell  v.  Bedje^  1  Car.  &  P.,  220, 
and  note.) 

Besides,  the  question  of  license  or  non-license  is  quite  col- 
lateral, having  nothing  to  do  with  the  issues  between  these 
parties,  the  defendant  himself  insisting  that  the  publications  on 
the  fiu>e  of  them,  and  the  proo&  and  admissions  showed  that 
the  plaintiff  de  facto  acted  in  the  capacity  of  opera  manager, 
which  is  all  that  is  required  for  the  purposes  of  this  action. 
{Benyman  v.  Wise,  4  T.  R,  866.) 

Bt  the  Court.  Boswobth,  J. — {Plaintiff  ^s  Point  IV.)  An 
exception  was  taken  to  the  decision  of  Ch.  J.  Oakley,  declining 
to  direct  the  cause  to  be  tried  before  some  other  Judge  of  the 
Court  There  had  been  a  previous  trial  of  it  before  the  Chief  Jus- 
tice ;  a  new  trial  had  been  granted  by  this  Court  at  General 
Term,  and  when  this  motion  was  made,  the  cause  had  been 
again  reached,  and  called  in  its  order  on  the  calendar.  The  case 
states  that  this  decision  was  made,  after  the  Chief  Justice  had 
consulted  with  his  brethren,  in  relation  to  the  question  raised 
by  such  motion. 

We  know  of  no  recogm'zed  principle  which  will  justify  a  Judge 
holding  a  Circuit  Court,  to  direct  a  cause  on  the  calendar,  when 
reached  and  ready  to  be  tried,  to  be  postponed  and  wait  its 
opportunity  to  be  tried  before  another  Judge,  merely  because  it 
had  been  previously  tried  before  himself  The  considerations 
of  inconvenience  and  delay,  resulting  &om  such  a  practice  in  the 
Circuit  Courts  as  they  are  generally  constituted,  would  not,  it  is 
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true,  exist  to  the  same  extent,  with  reference  to  a  court  oi^gan- 
ized  as  this  court  is.  But  that  view  cannot  affect  the  legal 
rights  of  the  parties,  nor  the  legal  duty  of  the  presiding  Judge. 
The  objection  bj  either  party  to  retrying  a  cause  before  a  Judge 
before  whom  it  had  been  once  tried,  would  apply  with  nearly,  if 
not  quite  as  much  force  to  trying  it  before  either  of  the  Judges 
who  sat  at  General  Term,  and  heard  the  argument  which 
resulted  in  granting  a  new  trial.  For  it  is  to  be  presumed  that 
th^  thoroughly  examined  the  evidence,  and  formed  opinions  as 
to  the  merits  according  to  such  evidence,  especially  in  a  case 
where,  as  in  this  one,  a  new  trial  was  sought  as  well  on  the 
ground  of  excessive  damages  as  for  erroneous  decisions  of  ques- 
tions of  law.  Even  if  such  a  presumption  should  not  entirely 
and  in  all  respects  accord  with  the  fact,  yet  it  would  be  true 
that  the  Judge  who  examined  and  scrutinized  the  evidence  most 
closely,  and  made  himself  most  ^miliar  with  its  details,  would 
be  most  obnoxious  to  such  an  objection,  because  the  inference 
would  be  just,  that  he  had  more  decided  views  with  respect  to 
the  whole  merits  as  developed  by  the  evidence  given  on  lixe  first 
trial,  than  one  who  had  given  less  attention  to  the  evidence  in 
all  its  particulars. 

It  is  no  part  of  'the  province  of  a  Judge  to  find  the  &cts,  and 
there  is  no  reason  to  suppose  that  on  a  second  trial  he  will  not 
apply  any  rules  of  law  determined  by  the  court  which  granted  a 
new  trial,  with  as  much  firmness  and  accuracy  as  if  he  was  a 
stranger  to  the  cause.  Any  judge  would  willingly  be  relieved 
firom  trying  a  cause,  which  he  knew  either  party  was  averse  to 
trying  before  him.  But  although  he  might  be  disposed  to  gra- 
tify any  such  prejudice  of  either  party,  he  is  not  at  liberty  to 
refuse  to  try  a  cause,  when  reached  and  ready  to  be  tried,  for 
any  reason  which  the  law  does  not  recognize  as  sufficient  The 
ground  of  objection  assigned  will  not  warrant  us  in  granting  a 
new  trial  either  because  it  was  erroneous  to  overrule  it,  or  because 
in  the  proper  exercise  of  judicial  discretion  it  should  have  been 
sustained. 

(Y.  cl)  The  decision  that  the  defendant  had  not  a  right  to 
open  the  cause  to  the  jury  was  not  erroneous.     The  action 
being  one  to  recover  damages  for  a  tort,   and  one  in  which" 
punitory  damages  might  be  given  on  proof  of  £ftcts  authorizing 
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it;  the  orderly  course  of  proceeding  made  it  proper  that  the 
plaintifi^  before  resting,  should  not  only  establish  an  apparent 
light  to  recover  some  damages,  but  should  give  all  the  evidence 
on  which  he  relied  to  aflfect  the  amount  of  the  recovery. 

As  to  the  privileged  matter  forming  a  part  of  the  alleged 
libels,  it  was  essential  to  a  right  to  recover  to  prove  malice  or 
bad  fidlh  in  publishing  it  As  to  such  matter,  the  burden  of 
proof  was  on  the  plaintiff,  and  he  was  obliged  to  prove  the 
affirmative  of  the  issue. 

(lY.  a.)  The  Judge  at  the  trial  decided  that  the  complaint 
and  the  amended  answer  to  it,  served  on  the  18th  of  May,  1852, 
constituted  the  only  pleadings  in  the  action,  on  which  it  was  to 
be  determined  what  were  the  issues  to  be  tried,  and  that  the 
reply  served  on  the  18th  of  January,  1852,  and  the  amended 
reply  served  the  28d  of  April,  1852,  did  not  form  any  part  of 
such  pleadings :  to  this  decision  the  defendant  excepted. 

After  those  two  replies  had  been  interposed,  the  defendant 
was  allowed  to  amend  his  answer,  and  he  served  an  amended 
answer  on  the  18th  of  May,  1852.  At  that  time  chap.  892  of 
the  Laws  of  1852  was  in  force.  That  chapter  abolish^  a  reply, 
except  to  an  answer  setting  up  new  matter  constituting  a  counter- 
claim. (Laws  of  1852,  pp.  651,  654,  655,  §§  158,  168.) 

The  two  replies  ceased  to  be  pleadings  in  the  action  on  and 
after  service  of  the  amended  answer,  in  the  sense  that  they 
then  formed  no  part  of  the  pleadings  by  which  the  issues  to  be 
tried  were  formed.  Those  issues  arose  upon  the  complaint  and 
the  amended  answer  of  the  13th  of  May,  1852,  and  upon  them 
alone.  Neither  reply  was  offered  by  the  defendant  as  evidence, 
against  the  plaintiff,  of  any  fact  stated  in  it 

(V.)  An  exception  was  taken  by  the  defendant,  to  a  decision 
allowing  the  plaintiff  to  read  from  a  number  of  the  Herald  issued 
on  the  15th  of  December,  1851,  so  much  of  an  article  in  it,  as 
related  to  the  circulation  of  that  paper,  at  the  time  of  the  alleged 
libel  The  grounds  of  exception  were,  that  the  matter  was  not 
shown  to  be  relevant,  and  that  such  testimony  could  only  be 
given  to  prove  special  damages,  and  no  special  damages  were 
alleged ;  and  that  the  "  circulation  of  the  Herald  was  stated 
in  the  complaint  to  be  so  much,  and  that  fact  not  being  denied 
was  admitted." 

30 
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The  extent  of  the  circulation  of  the  alleged  libejs  was  rele- 
vant and  competent,  even  though  no  special  damages  had  been 
alleged.  The  extent  of  the  circulation  was  a  constituent  part  of 
the  wrong  done  to  the  plainti£^  if  the  publication  itself  was 
wrongful. 

The  complaint  states  that  the  Herald  was  a  paper  ''of  large 
circulation,  and  boasting  of  a  circulation  of  20,000  copies  daily." 

This  does  not  state  the  extent  of  the  circulation,  and  there  is 
nothing  in  the  terms  of  this  averment,  which  made  it  erroneous 
to  admit  proof  of  its  exact  circulation. 

{Paint  VIL)  The  testimony  of  Strakosch  was  offered  to  show 
express  malice,  and  was  objected  to  by  the  defendant  ''  on  the 
ground  that  it  was  incompetent  and  irrelevant."  It  was  allowed 
to  be  read,  and  the  defendant  excepted  to  the  decision.  This 
court  has  decided  in  this  action,  that  evidence  to  prove  that  fiwt 
was  admissible.  The  reasons  in  support  of  that  decision  are 
stated  at  length  in  JFh/  v.  Bennett  (4  Duer,  247),  and  need  not  be 
here  repeated. 

That  decision  also  disposes  of  the  defendant's  sixth  point  made 
on  this  appeal,  viz. :  That ''  it  was  not  competent  to  the  plaintiff 
to  prove  express  malice,  unless  he  admitted  that  the  alleged 
libels  were,  prima  fade,  privileged." 

Such  portions  of  the  libelous  matter  as  are,  prima  facie,  privi- 
leged, cidled  for  such  evidence,  or  evidence  showing  they  were 
published  in  bad  fiuth,  to  entitle  the  plaintiff  to  recover  damages 
for  the  publication  of  them. 

As  to  all  such  portions  as  are  of  themselves  actionable,  proof 
of  actual  malice  in  publishing  them  was  admissible,  if  the  points 
ruled  in  Ih/  v.  Bennett  (as  reported  in  4  Duer,  247),  were  cor- 
rectly decided. 

{Point  VIII.)  When  the  plaintiff  rested,  the  defendant  moved  to 
dismiss  the  complaint  on  the  ground,  among  others,  that  each  of 
the  libels  was  of  the  plaintiff  as  the  manager  of  a  theatre  in  the 
dty  of  New  York ;  that  opening  such  theatre  without  a  license 
\  v^sss  unlawful,  and  that  it  was  necessary  to  allege  in  the  com- 
plaint the  &iCt  of  the  grant  of  such  a  license,  and  even  had  that 
fact  been  alleged  it  was  unproved,  and  the  plaintiff  could  not 
maintain  an  action  for  a  libel  of  him,  in  such  illegal  capacity. 

The  motion  wa&  denied,  and  the  defendant  excepted. 
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In  a  subsequent  stage  of  the  cause,  the  plaintiff  gave  in  evi- 
dence a  license,  dated  the  20th  of  November,  1848,'  bj  the  then 
mayor  of  New  York,  authorizing  "D.  P.  Fry"  to  open  and 
keep  open  the  Astor  Place  Opera  House,  for  theatrical  perform- 
ances, for  "three  months,  commencing  from  the  1st  day  of 
November,  1848,  and  ending  on  the  Ist  day  of  February,  1849." 
"  This  evidence  was  objected  to,  as  incompetent  and  irrelevant," 
and  the  decision  admitting  it  was  excepted  to  by  the  defendant 

The  defendant  requested  the  Judge  to  charge  that  the  plaintiff 
could  not  recover  for  a  libel  of  him  as  a  manager  of  a  theatre, 
without  alleging  and  proving  a  license  to  open  and  continue  it 
Also  that  the  license  offered  in  evidence  did  not  authorize  the 
plaintiff  to  exhibit  operas,  and,  therefore,  he  could  not  recover 
fi>r  any  of  the  alleged  libels  upon  him. 

Nor  for  any  of  those  publi^ed  prior  to  the  20th  of  Novem- 
ber, 1848. 

Nor  for  those  published  after  the  1st  of  February,  1849. 

If  the  "operas "  of  which  the  plaintiff  was  manager  were  not 
''theatrical  performances"  within  the  meaning  of  those  words, 
as  used  in,  "  An  act  to  amend  '  an  act  to  create  a  fund  in  aid  of 
the  Society  for  the  Beformation  of  Juvenile  Delinquents  in  the 
city  of  New  York,  and  for  other  purposes,'  passed  February  1, 
1839,"  then  that  act  does  not  reach  them,  and  there  is  no  law 
interfering  with  the  right  of  any  person  to  provide  such  amuse- 
ments, although  not  licensed.  (Session  Laws  of  1839,  p.  11, 
chap.  13.) 

The  act  thus  amended  declared  that  every  person  offending 
against  the  provision  requiring  a  license  should  be  guilty  of  a 
misdemeanor,  and  be  subject  to  a  fine  of  $100  for  each  day,  or 
imprisonment  not  exceeding  three  months.  (Laws  of  1829,  chap. 
302,  p.  436,  §  4.)  But  that  section  was  repealed  by  the  act  of  the 
1st  of  February,  1839.  The  latter  act  does  not,  in  terms, 
declare  that  such  exhibitions,  without  a  license,  are  unlawful. 
The  original  act  made  the  giving  of  them  without  a  license 
indictable.  By  so  amending  the  original  act,  in  1839,  that  a 
person  giving  such  exhibitions  without  a  license  could  not  be 
indicted,  the  legislature  seem  to  have  regarded  such  acts  as  not, 
in  themselves,  immoral  or  opposed  to  public  policy,  but  as  a 
business  or  pursuit  which  might  not  improperly  be  taxed  in  aid 
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of  the  reformation  of  juvenile  delinquents  in  the  city  in  which 
such  business  was  prosecuted. 

Though  unlicensed,  no  indictment  will  lie  under  2  B.  S.,  696, 
§  45.  The  provisions  of  the  act  of  February  1,  1839,  are 
peculiar.  That  act  requires  the  proprietor  or  manager  to 
"annually  obtain"  a  Hcense.  For  not  taking  "out  such  license," 
"  or  consenting  to  or  allowing  such  performances  without  first 
taking  out  the  same,"  every  manager  or  proprietor  shall  be 
subject  to  a  penalty  of  $500,  "for  every  such  neglect  or 
omission."  (§  1.) 

Section  one  does  not  declare  how  much  must  be  paid  or  may 
be  charged  for  an  annual  license.  Section  two  authorizes  a 
license  to  be  granted  for  a  term  less  than  a  year,  and  provides 
that,  when  it  is  for  three  months  or  less  than  one  year,  the 
mayor  may  "  commute  for  a  sum  less  than  said  $500,  but  in  no 
case  less  than  $250,  for  a  theatre." 

Whether  exhibiting  from  the  first  of  May  or  any  later  period 
in  any  one  year,  to  the  first  of  May  in  the  following  year,  would 
subject  the  manager  or  proprietor  to  any  penalty  beyond  $500 
in  all,  it  is  unnecessary  to  determine. 

The  whole  object  of  the  act  seems  to  be,  to  raise  a  revenue 
for  a  particular  purpose..  K  the  revenue  is  not  paid  and  a 
license  obtained  before  the  business  is  commenced,  it  may  be 
recovered  by  action,  and  the  proprietor  or  manager  may  be 
restrained  by  injunction,  until  such  license  has  been  duly 
obtained,  and  the  order  of  the  court  granting  the  injunction,  as 
to  the  costs  of  the  action,  has  been  complied  with.  •(§  4.) 

We  do  not  feel  at  liberty  to  hold  that  opening  a  building  for 
the  exhibition  of  the  opera,  and  the  exhibition  of  the  same 
without  a  license,  is  illegal  in  any  such  sense,  that  an  article 
published  of  the  manager  as  such,  cannot  be  made  the  basis  of 
an  action  for  a  libel  on  the  mere  ground  of  illegality  of  such 
business.  {Brown  and  others  v.  Duncan,  10  Bam.  &  Ores.,  93.) 

{Point  IX.)  The  admission  of  the  programme  in  evidence  could 
not  have  prejudiced  the  defendant.  It  was  made  a  subject  of 
comment  in  one  of  the  alleged  libels,  which  charged  that  on  the 
strength  of  a  formal  and  pompous  programme  of  arrangements, 
he  succeeded  in  procuring  a  large  and  liberal  subscription  from 
our  citizens  to  aid  the  Opera.    That  article  then  proceeds  to 
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state  various  matters,  alleged  to  be  libelous,  most  of  which  are 
attempted  to  be  justified  on  the  ground  of  their  truth,  or  of  their 
being  privileged  communications. 

The  contents  of  the  programme  were  not  irrelevant  matter, 
and  although  it  may  be  true,  as  this  point  asserts,  that  if  the 
defendant  did  not  prove  his  allegations,  as  to  what  the  plaintiff 
had  done  on  the  strength  of  this  programme,  his  defense  would 
bHpro  ianto,  still  the  programme  was  not,  for  that  cause,  irrele- 
vant matter,  and  its  introduction  could  not  possibly,  so  far  as  we 
can  see,  have  prejudiced  the  defendant. 

It  was  competent  for  the  plaintiflF  to  produce  the  programme, 
and  thus  show  what  he  promised  to  do,  and  that  his  promise  had 
been  kept 

{BoirU  X)  The  defendant's  counsel  put  to  a  witness  this  ques- 
tion :  "  Q.  What  was  the  efTect  upon  tiie  house,  or  the  filling  of 
the  house,  of  the  articles  that  were  published  in  the  Herald, 
and  which  are  now  complained  of?" 

To  this  question  the  plaintiff  objected,  the  Court  excluded  it, 
and  the  defendant  excepted. 

Their  effect  was  to  be  determined  by  the  jury  as  a  question  of 
&ct,  upon  evidence  other  than  the  mere  opinion  of  witnesses. 
We  know  of  no  principle  which  admits  the  mere  opinion  of  a 
witness  as  competent  evidence  upon  such  a  question.  The  wit- 
nesses are  to  state  &cts  and  circumstances,  and  it  is  the  province 
of  the  jury  to  determine  upon  the  facts  which  they  find  estab- 
lished by  the  evidence,  the  issues  made  by  the  pleadings. 

{Point  XL)  The  defendant's  counsel  also  put  this  question  to 
a  witness: 

"  Q.  What  was  Fry's  manner  to  his  artists? 

"To  this  question  the  counsel  for  the  plaintiff  objected. 

"His  Honor  the  Chief  Justice  sustained  the  said  objection,  and 
to  his  decision  thereon  the  counsel  for  the  defendant  excepted. 

"  Q.  How  did  Fry  treat  his  artists? 

"  The  ChurL  Ask  whether  he  saw  any  ^1  treatment  to  any 
particular  individual. 

"  Q.  I  only  ask  the  fact  State  any  feet  to  the  jury,  showing 
what  Fry's  treatment  of  his  artists  was  ? 

"A.  I  can  say  that  he  did  not  treat  me  badly. 

"C.  But  as  to  others? 
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"-4.  I  know  that  he  had  some  qoarrels  with  Eosi  and  Pico." 

The  question  objected  to,  in  connection  with  the  succeeding 
questions  and  answers,  shows  that  the  Court  intended,  and  must 
have  been  understood  to  have  intended,  to  allow  the  witness  to 
state  any  facts  or  circumstances  which  would  aid  a  jUrj  in* 
determining  what  his  actual  manner  and  treatment  were,  and 
that  the  decision,  excepted  to,  only  excluded  the  opinions  and 
conclusions  of  the  witness  in  respect  to  the  subject  matter  of  the 
inquiry.    We  think  the  decision  was  not  erroneous. 

.  {Point  XII)  Dr.  Robert  Forbes,  who  had  visited  Benedetti 
professionally,  was  interrogated  by  the  plaintiff's  counsel  thus: 

'^  Q.  Did  he  complain  of  being  sick,  and  how  did  he  appear? 

"The  defendant's  counsel  objected  to  the  question,  on  the 
ground  "that  Benedetti  should  have  been  first  asked  about  it." 
The  Court  overruled  the  objection  and  the  defendant  excepted. 

"  A.  He  complained  of  having  been  sick  a  day  or  two,  and 
there  was  evident  proof  in  his  appearance  that  he  had  been. 

"  Q.  What  seemed  to  be  his  disease? 

"J..  Inflammation  of  the  throat,  extending  to  the  chest  A 
severe  influenza  was  the  trouble." 

The  defendant  did  not  except  to  the  form  of  any  of  these 
questions,  nor  object  that  specified  parts  of  any  of  them  were 
improper.  The  Chief  Justice  decided  that  "  any  fact  such  as 
that  a  man  is  sick,  is  proper  to  be  proved,"  without  first  having 
asked  such  man,  who  had  been  previously  examined,  whether 
he  was  sick  or  not  The  defendant  excepted  to  this  ruling  of 
the  Court 

Whether  Benedetti  was  in  fact  sick,  was  a  pertinent  inquiry. 
Being  so,  it  was  a  feet  proper  to  be  proved,  whether  he  had  been 
examined  to  the  point  or  not,  and  if  he  had,  without  regard  to 
what  he  had  testified,  in  answer  to  that  question. 

{P<mit  XIIL)  The  expression  by  Dr.  Trudeau  (in  his  de  bene 
esse  deposition)  that  "Madame  Pico,  as  &r  as  I  recollect,  is  a 
straightforward,  honest,  honorable  woman,  who  has  never  sent  for 
me  unless  she  really  was  sick,  and,  in  my  opinion,  would  not  try 
to  deceive  any  person,"  was  properly  excluded.  It  was  a  perti- 
nent and  material  question,  whether  she  was  actually  sick.  His 
opinion  and  estimate  of  her  generally  had  no  bearing  on  that 
question. 
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(Point  J^IV.)  When  Maretzek  was  asked  whether,  at  the  place 
named,  Truffi  and  Benedetti  had  been  guilty  of  any  unbecoming 
oondttct  to  him,  as  leader  of  the  orchestra,  and  what  they  did  ? 
The  counsel  for  the  defendant  objected  "to  the  putting  this 
question  in  these  tvords  and  the  answer  thereto,"  and  excepted 
to  the  decision  overruling  the  said  objection.  That  question  was 
not  answered.  At  all  events  it  does  not  appear  to  have  been ; 
but  the  testimony  given  was  elicited  by  other  questions,  subse- 
quently put,  to  the  form  of  which  no  objection  was  made.  The 
exception,  therefore,  is  lefk  without  the  support,  the  existence  of 
which  its  terms  imply.  As  the  question,  which  was  objected  to 
on  the  ground  of  Uie  words  in  which  it  was  expressed,  was  not 
answered  at  all,  the  ground  of  the  objection  failed,  and  that 
exception  need  not  be  further  considered. 

It  may  be  added,  however,  that  the  witness,  at  the  time  these 
questions  were  put,  was  under  cross-examination.  He  had 
spoken  of  the  &ct  that  Benedetti  had  offered  an  insult  to  him, 
during  the  performances  in  question ;  and  had  given  evidence 
tending  to  show  a  concert  between  Fry  and  his  friends  to  put 
Benedetti  down ;  and  the  question :  "  I  want  to  know  if  you 
advised  Mr.  Fry  to  send  to  Europe  to  get  somebody  else  instead 
of  BawdettiP  we  do  not  feel  at  liberty  to  say  was  outside  of 
the  limits  of  an  allowable  cross-examination. 

The  nature  and  extent  of  the  questions  that  may,  properly,  be 
put  to  a  witness,  by  way  of  cross-examination,  depend  much 
upon  the  circumstances  of  each  case,  and  rest  largely  in  sound 
judicial  discretion.  {Latvrence  v.  Barker,  5  Wend.,  301  to  805.) 

{PoiTit  XV,)  The  objections  to  La  Fata's  testifying,  as  to 
what  Benedetti  said,  on  the  stage  in  Philadelphia  were,  as  first 
taken,  that  the  testimony  was  "incompetent  and  irrelevant,"  and 
as  subsequently  stated,  "that  Benedetti  had  not  been  inquired 
of  as  to  what  he  said." 

He  had  been  asked  whether  he  had  not  stated  as  La  Fata 
testified  he  did.  The  latter  ground  of  objection,  therefore,  does 
not  in  &ct  exist 

What  Benedetti  was  proved  by  La  Fata  to  have  said,  cannot 
be  regarded  as  irrelevant,  when  the  time  and  place  of  saying  it 
are  considered,  in  connection  with  the  inquiry,  whether  Fry  was 
guilty  of  hanh  and  tyrannical  conduct  towards  him  and  Truffi; 
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these  remarks  having  been  made  to  her,  just  after  she  had  fainted 
and  been  taken  from  the  stage.  Whether  she  tinted  and  failed 
to  perform  her  part  from  physical  inability  to  go  through  with 
it,  or  feigned  sickness,  was  a  question  litigated  before  the  jury. 
What  was  said  to  her  at  the  tim^,  and  her  reply  thereto,  or  her 
omission  to  reply,  are  not  irrelevant  matters.  We  do  not  think 
these  exceptions  well  taken. 

{PoirUXVL)  There  was  no  error  in  excluding  the  evidence 
offered  to  be  proved  by  Ulrick.  It  does  not  appear  that  he  was 
one  of  Fry's  employees  during  the  period  of  giving  the  operatic 
representations  in  question.  If  it  did,  proof  of  the  general  fact 
that  Fry  would  not  pay  all  he  owed  to  the  band  of  which  the 
witness  was  one,  and  managed  to  get  several  of  them  in  prison, 
has  no  obvious  connection  with  the  issues  in  this  action.  On 
this  point,  the  case  reads  thus: 

*'  Edward  Ulrick  sworn :  Examined  by  defendant's  counsel : 
Q.  What  is  your  business?  A.  A  musician.  Q.  Had  you 
charge  of  a  band  or  company,  in  1847  ?  A.  I  had.  Q.  Were 
you  employed  in  Fry's  company  ?  A,  Yes.  Q.  Were  you  one 
of  a  band?  A.  Yes;  the  Lagonian  Band.  Q.  How  many  per- 
sons did  it  consist  of?  A.  Twenty-two.  Q.  You  were  all  em- 
ployed by  Fry?  A.  Yes.  Q.  Did  he  treat  you  well?  A,  No,  sir. 
Q.  What  did  he  do  to  you?  Objected  to  by  Plaintiff's  counsel. 

"Defendant's  counsel. — I  offer  to  prove  that  Fry  had  the  ser- 
vices of  these  men — of  this  band — for  a  considerable  period,  and 
was  in  debt  to  them  between  $800  and  $400,  and  would  not  pay 
them,  and  that  he  managed  to  get  several  in  prison.  Question 
excluded  by  the  Court,  and  exception  taken."  We  have  thus 
briefly  noticed  all  the  exceptions  taken  before  the  testimony  was 
closed,  to  which  our  attention  was  called  on  the  argument  of  this 
appeal,  or  which  are  covered  by  the  points  of  the  appellant 
famished  to  the  Court  on  the  argument,  except  the  first  three 
which  have  heretofore  been  decided  adversely  to  the  defendant 
by  this  Court  at  Gteneral  Term. 

It  only  remains  to  notice  such  of  the  exceptions  taken  to  the 
charge  as  made  and  to  requests  to  charge,  as  have  been  argued 
or  called  to  our  attention  during  the  argument  A  single  excep- 
tion was  taken  while  the  plaintiff's  counsel  was  summing  up, 
which  will  be  first  noticed. 


NEW  YOBK— JULT,  1868.  241 

Fry  y.  Bennett 

(Powi  XVn.)  Tfajd  case  at  folio  1419,  zeads  thus:  ''The 
testimony  was  here  dosed,  and  the  cause  was  sanuned  up  to  the 
jmy  by  the  counsel  for  the  def^idant,  and  then  by  the  counsel 
for  the  plaintiff  who,  amongst  other  things,  said;  ^The  Herald 
by  and  by  bq;aa  to  find  that  it  could  not  liye  without  doing 
flometfaing  to  attract  public  attention;  and  about  the  days  of 
£U»L  Jewett^  it  came  out  as  one  of  the  most  in&mous  sheets 
Ihat  error  existed  sioce  man  was  allowed  by  the  Almighty  to 
handle  a  pen.' 

"The  counsel  for  the  defendant  oljeeted,  as  no  eyidence  had 
been  given  in  relation  to  this  matter. 

"The  Court  He  is  drawing  upon  his  imaginaticm. 

"Plaintiff's  counsel  My  learned  fidend  does  not  discriminate 
as  to  what  we  are  at  liberty  to  take  notice  o£  I  should  like  to 
Imow  if  we  are  bound  to  proye  eyerything  that  we  talk  about? 
Then  I  should  be  in  danger  of  saying  that  it  is  dayli^t  now. 
I  am  speaking  of  the  public  history  of  the  time,  as  I  would  of 
the  Mexican  war,  or  the  reign  of  Victoria;  and  if  it  became 
necessary  to  talk  about  it^  it  would  be  perfectly  ridiculous  to 
proye  the  reign  of  James  the  first  It  is  a  thing  reoeiyed  by  all 
mankind,  and  that  portion  which  comes  within  range  of  the 
fiwt,  I  have  a  right  to  talk  about  I  suppose  the  gentlnnan 
knows  that  I  have  a  right  to  talk  about  Bennett  still  publishing 
Ihe  Herald,  without  haying  proved  i1^  or  evidence  of  other 
papersi  such  as  the  Courier  and  Enquirer  or  the  Evening  Post 
Now,  Beimett  comes  up;  he  has  got  along  with  his  pi^r ;  I  do 
not  pretend,  and  I  do  not  ask  you  to  notice  a  single  &ct  in 
relation  to  Ihat  paper,  otherwise  tiian  as  a  part  of  Ihe  general 
Yat^atj  of  the  coontiy;  and  so  far  as  I  know,  the  Court  will 
agree  wiih  me  so  fiiur  as  this,  that  tiiat  which  constitutes  a  part 
of  the  public  history  of  the  country  is  what  you  are  at  liberty  to 
take  Botice  o£ 

"The  counsel  for  the  defendant  The  learned  counsel  cUixns 
as  matter  of  law,  that  he  has  a  right  to  refer  to  articles  in  tite 
Herald  as  part  oif  the  history  of  the  country.  I  desire  the  Court 
to  say  that  it  is  not  so. 

"The  Court  I  will  say  to  the  jury  whatever  is  proper  to  be 
said  at  the  end  of  the  matter. 
81 
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"  The  counsel  for  the  defendant  And  I  except  to  the  refusal 
of  the  Court,  now  to  stop  the  counsel." 

The  concluding  paragraph  of  the  charge  reads  thus :  "  Taking 
all  these  things  into  view,  if  you  find  for  the  plaintiff  in  this 
matter,  you  will  assess  these  damages,  taking  constantly  into 
view  the  application  of  this  principle,  and  leaving  out  of  view 
anything  growing  out  of  what  has  been  said  as  to  the  character 
of  his  newspaper,  about  which  there  is  no  evidence  before  us 
any  more  ^an  that  the  paper  forms  the  libel,  and  divesting 
yourself  of  all  feeling  of  that  kind,  then  say  in  the  exercise  of  a 
sound  discretion  what  damages  ought  to  be  assessed." 

We  have  no  doubt  it  was  the  right  of  the  defendant  to  require 
that  the  plaintiff's  counsel  should  be  compelled  to  abstain  from 
addressing  to  the  jury  such  remarks  as  tiie  case  states  he  had 
made.  And  if  the  case  had  disclosed  affirmatively  that  the 
Court  refused  to  -arrest  that  course  of  remark,  and  that  the 
plaintiff's  counsel  continued  to  pursue  it  after  objection  made, 
and  exception  taken  to  the  refusal  of  the  Court  to  interfere,  we 
should  feel  it  our  duty  to  grant  a  new  trial  for  that  cause. 

The  merits  of  a  cause  can  only  be  rightly  determined  by  a 
fiiir  and  unprejudiced  consideration  of  the  evidence,  uninfluenced 
by  any  extraneous  considerations  calculated  to  excite  the  passions 
or  warp  the  judgment 

As  it  is  a  rule  of  pleading,  that  the  issue  should  be  on  a  mate* 
rial  point,  so  it  is  an  essential  rule  of  evidence  that  the  proof 
should  be  material  and  relevant  to  the  issue. 

It  is  equally  indispensable  to  the  orderly  course  of  judicial 
proceedings,  and  an  impartial  administration  of  the  laws,  that 
counsel  on  either  side  should  not  be  allowed  to  lose  sight  of  the 
evidence  and  the  issues,  and  indulge  in  denunciations  of  a  party, 
based  on  the  assumption  of  facts  not  proved,  and  which  there* 
fore  should  not  be  permitted  to  disturb  that  calm  deliberation 
which  it  is  the  duty  of  jurors  to  bestow,  and  which  the  parties 
have  a  right  to  expect  and  demand. 

In  Willis  V.  Forrest  (2  Duer,  310),  the  judge  at  the  trial  refused 
to  permit  the  defendant's  counsel,  in  opening  his  defense  to  the 
jury,  to  state  the  matters  set  up  in  the  answer  as  a  defense  to 
the  action,  and  compelled  him  to  desist  from  stating  them,  and 
also  refused  to  allow  him  to  read  the  answer  with  a  view  to 
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infoim  the  jury  what  issues  were  formed  by  the  pleadings,  hold- 
ing that  such  matters  could  not  be  proyed,  as  they  would  neither 
constitute  a  defense,  nor  were  admissible  in  mitigation  of  dama- 
ges. An  exception  was  taken  to  each  refusal,  although  the  case 
as  reported  does  not  distinctly  show  that  all  the  proceedings 
here  stated  occurred.  The  judgment  in  that  case  has  been 
affirmed  by  the  Court  of  Appeals. 

The  counsel  of  the  defendant  in  this  action  e2:cepted  to  the 
refusal  of  the  Court  to  then  stop  the  counsel  of  the  plaintiffl  It 
does  not  appear  that  the  plaintifirs  counsel  subsequently  made 
any  remarks,  in  which  he  should  not  have  been  permitted  to  in- 
dulge. The  Court  instructed  the  jury  that  they  should  lay  out  of 
view  anything  that  had  "been  said  as  to  the  character  of  defend- 
ant's newspaper,  about  which  there  is  no  evidence,  any  more  than 
that  the  paper  forms  the  libel,  and  to  divest  themselves  of  all 
feelings  of  that  kind,  and  then  say  in  the  exercise  of  a  sound 
discretion  what  damages  should  be  assessed." 

It  appears  affirmatively,  therefore,  that  the  jury  were  instruct- 
ed that  these  obnoxious  statements  should  be  disregarded,  and 
the  defendant  must  show,  when  he  reposes  on  an  exception, 
enough  to  make  it  distinctly  appear  that  improper  allegations 
were  made  after  he  objected  to  the  plaintiff's  counsel  being  per- 
mitted  to  indulge  in  remarks  of  the  character  to  which  such 
objection  referred. 

A  bill  of  exceptions,  in  which  the  testimony  is  given  by 
question  and  answer,  often  shows  a  question  put,  an  objection 
to  it,  that  the  objection  was  overruled,  and  that  the  decision  was 
excepted  to. 

Whether  the  question  was  or  was  not  answered  does  not 
otherwise  appear  than  that  no  answer  to  the  question  is  con- 
tained in  the  case,  and  it  does  not  affirm  that  the  question  was 
answered. 

In  such  a  case  I  do  not  think  a  new  trial  should  be  granted, 
although  it  was  error  to  allow  the  question  to  be  answered, 
unless  the  case  shows  that  it  was  in  &ct  answered. 

{Paints  XVUI,  XIX,  XX.)  The  twenty-fourth  request  to 
charge  was  in  substance  that  the  plaintiff  does  not  complain  "of 
any  attack  upon  his  private  character,  or  of  any  publication 
which  relates  to  him  in  any  other  character  or  capadly  than  his 
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mtoation  as  a  manager  of  the  Italian  Opera  Company,  and  hia 
qualities  and  acts  as  sucli  manager.'' 

The  twenty-fifth  was  that  as  such  conductor  and  manager,  and 
while  so  engaged,  "the  personal  qualities  of  the  plaintiff  lor  that 
station,  his  public  appearances  before  his  audiences  assembled 
to  witness  them,  and  his  treatment  of,  and  his  official  relations 
to  his  artists,  were  all  lawful  subject  of  comments  and  critic 
cisms ;  every  individual  has  a  right  to  form  and  express,  by 
speech  or  writing,  his  ojHnions  in  relati<m  to  them.'' 

The  twenty-sixth  was  ^^that  if  the  jury  shall  belicTe  that  the 
remarks  made  in  the  Herald,  which  are  complained  oi,  were 
published  in  an  honest  belief  of  their  truth,  and  f<»r  the  hanafick 
purpose  of  commenting  on  the  conduct  and  qualities  of  the 
plaintiff  as  such  manager  of  the  opera,  their  publication  by  the 
defendant  is  excused  in  the  law,  whether  they  be  founded  in 
truth,  in  point  of  &ct,  or  be  just  in  point  of  commentary  or  not; 
every  individual  has  a  right  to  form  and  express,  by  speedi  or 
writing,  his  opinions  in  rdation  to  Ihem." 

The  Court  charged,  amoog  other  things,  "ihat  all  the  parts  of 
these  libels  which  reflect  on  Mr.  Fry's  want  of  judgment  and 
skill,  diher  in  Oxe  selection  of  operas,  or  the  choice  of  incompe- 
tent performers,  everything  of  that  kind  is  open  to  critieism,  and 
Mr.  Bennett  is  not  re^)onsible,  if  these  opinions  be  not  correct; 
but  all  those  parts  of  the  libels  which  chaige  Mr.  Fry  willi 
unjust,  tyrannical  and  o^^ressive  conduct  in  reference  to  his 
dealings  wilh  his  artists,  do  not  come  within  the  rule."  For  ibB 
latter  ^^he  is  responsible,  unless  he  has  succeeded  in  satisfying 
you  that  they  are  substantially  true."  ''The  law  does  not 
require  that  every  minute  particular  of  the  statement  fStould  be 
liteaUy  proved  to  be  true ;  &e  trulh  of  the  libel  must  be  sub- 
stantially pfored;  no  matertai  part  of  any  kind  is  to  be  left 
unproved.  The  justification  must  be  as  broad  as  the  Hbel ;  you 
will  apply  that  doctrine  to  this  case  too.  A  legal  justification 
amounts  to  a  complete  defeoise,  and  if  the  jury  find  that  made 
out  here,  it  is  their  duty  to  find  for  the  defendant." 

This  part  of  the  chai^  cavers  the  matters  of  the  three  requests 
to  charge,  last  referred  to.  It  instructed  the  jury  that  such  parts 
of  the  articles  as  charged  the  plaintiff  ''with  unjust,  tyrannical 
and  oppressive  conduct  in  reference  to  his  dealings  with  his 


NEW  YOBK— JUIT,  1858-  246 

IVy  Y.  Bennett 

ttrtisis,"  ike  defendant  most  prove  to  be  true,  or,  as  to  these,  the 
plaintiff  would  be  entitled  to  leooyer. 

The  Judge  also  charged  that  ''in  any  statements  of  matters 
of  &ct^"  a  '^  parfy  is  responsible  for  the  truth  of  what  he  states, 
but  is  not  responsible  for  his  opinion  and  judgment"  '^  The 
critic  may  have  an  honest  opinion  of  a  book,  which  is  nnfavora* 
Ue,  and  may  not  be  accorate,  but  he  is  not  responsible  for  that 
opinioxL  Not  so  with  respect  to  matters  of  &cl  If  the  critic 
of  a  book  states  a  &ct  contrary  to  the  truth,  he  is  responsible, 
not  fbT  the  criticisms  which  he  makes,  bnt  for  the  false  basis  he 
has  assumed." 

We  think  the  jury  must  have  understood  that  of  any  opinion 
or  judgment  expressed  by  the  defendant  upon  any  facts  they 
should  find  established  by  the  evidence,  the  defendant  was  not 
liable,  however  erroneous  the  opinion.  And  they  were,  in 
terms,  instructed,  that  for  all  the  parts  of  the  libels  wUch 
rsfleeled  on  the  plaantifTs  want  of  judgment  and  skill,  either  in 
the  selection  of  operas  or  the  choice  of  incompetent  performers, 
and  everything  of  that  kind,  Mr.  Bennett  was  not  responsible, 
even  if  his  opinions  were  not  correct  That  these  matters  were 
all  open  to  cntidsm:  the  only  parts  of  the  libels  sptoified  as  not 
being  of  that  character,  were  those  which  imputed  to  the  plaintiff 
'*  unjust,  tyrannical,  and  oj^ressive  conduct,  in  reference  to  his 
dealings  with  his  artists."  And  their  attention,  at  the  commence* 
ment  of  the  charge  was  called  to  the  fact  that  the  libels  might 
be  reduced  to  two  classes,  those  which  contained  matter  which 
xdated  to  the  plaintiff's  management  of  the  opera  generally,  and 
those  which  charge  him  with  harsh  and  mgustifiable  conduct 
in  relation  to  his  employees. 

The  extent  to  which  tiie  defendant  was  protected,  under  the 
charge  as  given,  in  the  expression  of  his  judgment  and  opinions, 
was  as  great  as  the  law  in  relation  to  that  subject  entitled  him. 
The  parts  of  the  libel,  whioh  imputed  to  tiie  plamtiff  the  unjust, 
tjnannieal,  and  oppressive  conduct  spoken  o^  could  only  be 
justified  by  proof  of  Iheir  trutiL  The  defendant's  belief  of  theif 
tnitii  is  not  a  defense  to  an  action  for  their  publication.  This 
Court,  when  this  action  was  bdEbre  it,  at  General  Term,  on 
demuiren  to  the  answers,  speakmg  of  those  portions  of  the 
libels,  remarked  tiiat  "  the  libels,  which  are  the  subjects  of  com' 
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plaint,  do  not  consist  in  deductions  and  inferences  firom  acknow* 
ledged  facts,  but  in  the  assertion  of  &ct8,  and  the  imputations  of 
designs  and  motives,  which,  unless  the  defendant,  under  cor- 
rected pleadings,  shall  prove  to  be  true,  he  cannot  be  justified, 
or  excused  lor  publishing."  {Fh/  v.  Bennett^  5  Sand  S.  C.  R., 
78,  74.) 

The  charge  as  given,  was  in  this  view  correct,  and  covered 
the  matter  of  these  three  requests.  {Choper  v.  Sbne,  24  Wend., 
484.) 

{Point  XXL)  The  Judge  did  charge,  in  conformity  to  the 
27th  request,  tiiat  if  the  matters  of  &ct  contained  in  the  several 
articles  complained  o^  were  substantially  true,  the  defendant 
was  entitled  to  a  verdict  The  twenty-first  point,  therefore, 
assumes  that  the  Judge  refused  to  charge  what  the  case  shows 
he  did  charge. 

Paints  XXII,  XXni,  XXXIII,  XXXIV,  XXXV,  XXXVI, 
XXXVin  and  XL^  relate  to  the  rule  of  damages,  and  may 
be  considered  together. 

The  true  rule  is  that,  if  the  defendant  fidls  to  justify,  the 
plaintiff  is  entitled  to  recover,  at  all  events,  his  actual  damages. 
He  has  a  right  to  these,  although  the  defendant,  at  the  time  of 
publishing  the  libels,  believed  the  &cts  alleged,  to  be  true.  The 
actual  damages  are  to  be  determined  by  the  jury,  in  the  exercise 
of  a  sound  discretion,  upon  a  careful  consideration  of  the  offense 
or  misconduct  imputed  to  the  plaintiff)  the  circumstances  of  the 
publication,  the  extent  of  its  circulation,  and  the  natural  and 
necessary  consequences  of  such  a  publication,  acicording  to  the 
results  of  human  observation  and  experience.  There  is  no  such 
rule  as  that  a  plaintiff  can  recover  no  more  than  the  testimony 
of  witnesses,  speaking  to  the  extent  of  actual  damages,  enables  a 
jury  to  say  by  arithmetical  computation,  that  the  plaintiff  has 
lost  Evidence  of  that  character  is  not  attempted.  The  Judge 
said  he  had  "  always  held  the  rule  in  such  cases  to  be  that  the 
jury  could  look  at  the  whole  character  of  the  transactions,  and 
that  tiiey  could  take  into  consideration  all  the  proof  before  them 
of  any  malicious  and  actual  intent  to  injure  the  plaintiff. 
General  malice  against  the  plaintiff  may  not  be  proved,  but 
actual  malice  in  making  the  publications  complained  of  may  be 
proved." 
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"If  a  man  by  mistake  publish  a  libel,  the  law  would  fix 
malioe  upon  it  only  so  fiir  as  to  make  him  responsible,  but  it 
would  be  a  different  thing  if,  instead  of  publishing  it  by  mistakey 
he  did  so  with  a  view  to  injure  the  plaintiff." 

If  the  "  defendant  stands  before  us  as  a  man  who  deliberately 
undertook  to  do  an  injury,  and  iThe  fail  to  prove  his  allegations 
to  be  true,  h,e  cannot  escape  with  nominal  damages.  The  whole 
question  of  damages  is  entirely  within  your  sound  discretion. 
If  you  find  for  the  plaintiff  you  will  assess  such  damages  as  the 
occasion  requires." 

We  think  the  Judge  did  charge  the  jury  in  such  a  manner 
that  they  must  have  understood  it  to  be  stated  as  a  rule  to  guide 
them,  that  if  the  defendant  published  the  articles  believiDg 
the  statements  made  to  be  true,  or  under  a  mistake  as  to  their 
tru&,  that  such  &ct  was  to  be  considered  in  fixing  the  amount 
of  damages.  That  is  the  substance  of  the  proposition  asked  by 
the  28th  request  We  have  already  expressed  the  opinion  th^t 
actual  malice,  in  making  the  publication^  in  question,  was  a 
matter  proper  to  be  proved.  The  defendant  was  not  entitled  to 
the  instruction  asked  in  his  29th  request.  (Point  XXIII.) 

The  part  of  the  charge  forming  die  basis  of  the  74th  excep- 
tion  (Point  XXXTTT)  must  have  been  understood  to  be  an 
instruction  to  find  a  verdict  in  the  aspect  of  the  case  as  then 
presented,  for  what  they  should  find  to  be  the  actual  damages, 
ascertaining  them  by  a  fair  consideration  of  the  elements  of 
damage  furnished  by  the  character  of  the  libels  and  the  business 
of  the  plaintifil 

The  instruction  reached  by  the  75th  exception  (Point  XXXIV) 
presented  an  additional  element  to  be  considered,  if  they  should 
find  that  the  libels  were  published  with  an  actual  intent  to  injure 
the  plaintiff 

The  76th,  77th  and  79th  exceptions,  if  the  views  we  have 
stated  are  correct,  are  not  well  taken.  See  points  XXXY, 
XXXVI  and  XXXVUI  of  the  appellant 

The  24th  and  25th  points  have  been  already  considered. 

The  26th,  27th,  28th,  29th,  80th,  81st  and  82d  pomts,  cover- 
ing the  67th,  68th,  69ih,  70th,  71sti  72d  and  73d  exceptions,  are 
substantially  disposed  of  by  the  views  stated  in  considering  the 
18th,  19th  and  20th  points. 
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The  defendant  contended  at  the  trial  that  all  of  iIm  publica- 
tions and  the  whole  matter  thereof  were  privileged.  And  ha 
asked  the  court  to  charge  the  jury  that  Fiy's  "treatment  of  hia 
artists  "  wasa  lawful  subject  of  comment^  and  if  the  juiybdieve 
the  remarks  were  published  in  an  honest  betief  of  thdr  troth, 
the  publication  is  excused  in  law,  whether  the  statements  were 
true  or  not  The  exceptions  covered  by  the  p(»nta  now  under 
consideration,  were  taken  to  porticms  of  the  charge  relating  to 
this  branch  of  the  case^  and  the  position  taken  by  tho  defejidant 
in  respect  to  it 

No  point  was  made  ihat  the  rules  as  stated  by  the  Judge  did 
not  discriminate  with  sufficient  precision  and  distinetoeBB  between 
what  was  privileged  and  what  was  not,  to  protect  the  defendant 
from  misapprehension  by  the  jury.  The  only  part  of  the  matter 
which  the  Judge  suggested  was  not  privil^ed,  provided  it  was 
published  in  good  fidth,  was  that  which  imputed  to  the  plaintiff 
'^•oppressiye  And  unjostifiable  conduct  in  dealing  with  his 
employees,"  or  as  stated  in  another  part  of  the  charge,  "unjusty 
tyrannical  and  oppressive  conduct  in  reference  to  his  dealing 
with  his  artists,'^  or  "  harsh  and  unjustifiable  conduct  in  relation 
to  various  individuals  whom  he  had  employed,  espedally  the. 
female  portion  of  them." 

We  think  this  part  of  the  case  was  presented  to  the  jufyi  as 
flivorably  as  the  defendant  had  a  right  to  ask. 

Points  XaaVII,  XXXTX  and  XLI  cover  exceptions,  two 
of  which  are  in  these  words,  viz. ! 

<<  The  counsel  for  the  defendant,  also  in  due  time  excepted  to 
so  much  of  said  diarge  as  represented  to  the  jury  1^  testimony 
of  Strakosch,  as  authorizing  them  to  find  that  either  of  the  pub* 
fications  alleged  to  be  libelous  was  made  by  the  defendant  with 
an  actual  malicious  intent  to  injure  the  plaintiff."  (78th  exception.) 

''  The  counsel  for  the  defendant  also  excepted  to  so  much  of 
the  charge  as  related  to  Strakosch's  testimony,  and  the  eSBod  of 
it"  (82d  exception.) 

With  reference  to  the  first  of  these  two  exceptions,  it  is  to  be 
observed  that  no  objection  was  taken  to  the  submission  ai  the 
question  what  Mr.  Bennett  did  in  feet  say.  We  do  not  discorer 
that  the  charge  is  open  to  the  objection  that  the  Judge  expressed 
any  opinion  of  his  own  to  the  jury,  as  to  the  effect  of  his  evidenco. 
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He  told  the  jury  the  testimony  of  this  witness  miist  be  scruti- 
nized with  caution,  and  pointed  out  various  objections  to  their 
reaching  the  conclusion  that  the  defendant  said,  ''I  will  finish 
Fry,"  or  '^this  will  finish  Fry,"  and  left  it  to  them  to  find  as  a 
znatter  of  &ct  what  he  did  say,  and  his  intent^  as  the  fiu^ts  which 
they  should  find  proved  woiUd  establish  it  We  do  not  think 
there  is  anything  in  the  comments  made  upon  the  testimony  of 
that  witness,  which  will  support  an  exception,  in  the  form  of 
either  of  the  two  above  stated,  or  whicdi  will  justify  us  in,  hold- 
ing that  the  part  of  the  charge  covered  by  the  89th  point  was 
erroneous. 

The  charge  does  not  amount  to  an  unqualified  instruction  that 
his  testimony  would  justify  them  in  finc^g  actual  malice.  The 
terms  of  the  charge  imply  that  the  counsel  of  the  parties  did  not 
agree,  as  to  his  statements  of  what  Bennett  did  say.  In  that 
slate  of  things,  the  Chirf  Justice  presented  to  the  jury  what  each 
party  claimed  his  testimony  to  have  been,  and  the  inferences 
claimed  to  result  from  each  veision  of  his  testimony,  and  also 
stated  what  the  testimony  was,  according  to  the  notes  of  it 
which  he  had  taken.  He  lefi;  it  to  the  jury  to  act  up<Mi  their 
recollection  of  what  Strakosch  had  said,  and  as  they  should  find 
the  words  spoken  to  be,  "this  will  finish,"  or  "I  will  finish,*^ 
kc;  or  it  is  "fijaished,"  to  determine  the  question  of  actual 
malice  in  making  the  publication  in  question. 

As  the  Judge  was  not  so  dear  and  positive  in  his  recollection 
of  the  words  of  the  witness  that  he  could  state,  unhesitatingly^ 
that  the  witness  finally  concluded  the  word  '' finished''  was  the 
one  used,  he  could  not  properly  do  otherwise  than  leave  the 
juiy  to  act  upon  their  reooUection,  affected  as  it  might  be  by 
a  statement  of  what  his  notes  disclosed  in  respect  to  that  matter. 

The  case  being  before  us  on  an  appeal  fix)m  the  judgment 
only,  and  not  from  the  order  denying  a  motion  for  a  new  trial, 
we  can  only  look  at  the  excq)tions  taken. 

These  not  entitling  the  defendant  to  a  new  trials  the  judgment 
must  be  affirmed  with  costs.* 


♦  After  the  argoment  of  the  foregoing  appeal,  and  while  the  cauae  was 
ttnder  consideration,  the  defendant  moved  (in  April,  1858)  to  amend  his  nolice 
of  apfpeal  80  as  tomake  it  an  appeal  from  the  order  denying  his  motion  for  anew 
32 
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Feancis  H.  Saltus,  Eespondent,  v.  Sydney  0,  Gknik, 
Alfred  Lockwood  and  Lb  Ghaito  Lockwood,  Appellaats. 

1.  Where  all  the  material  facts  alleged  in  the  plaintiff's  complaint^  as  the 
ground  of  the  plaintiff's  daim,  and  constituting  the  cause  of  action  upon, 
which  he  relies,  are  denied  in  the  defendants'  answer,  and  are  disproved, 
the  plaintiff  is  not  entitled  to  any  judgment^  although  facta  appear  on  the 
trial  which  constitute  another  cause  of  action  wholly  inconsistent  with  that 
stated  in  the  complaint 

2.  A  plaintiff  cannot  have  judgment  for  a  sum  of  money,  which  in  his  com- 
plaint he  does  not  claim,  upon  grounds  which  in  such  complaint  he  denies 
to  he  true,  and  which  on  the  trial  he  attempts  to  disprove. 

3.  Accordingly  where  the  complaint  alleged  that  the  plaintiff  employed  the 
defendants  as  brokers,  to  purchase  for  him  on  credit^  certain  shares  of  stock, 
and  delivered  to  them  other  stock  as  security  for  their  indemnity,  and  that 
they  afterwards  rendered  him  an  account^  representing  that  such  purchase 
had  been  made,  and  subsequently,  after  notice  to  him  that  they  should  sell 
the  same,  rendered  an  account  representing  the  fact  of  such  sale,  when  in 
truth  sudi  purchase  and  sale  were  not  real  but  fictitious;  and  averring,  also, 


trial,  as  well  as  an  appeal  from  the  judgment.  The  motion  was  denied,  and  the 
order  denying  it  was  affirmed  by  the  Court^  on  appeal  to  the  General  Term. 
(16  How.  Pr.  R,  385,  401 ;  see  2  Bosw.,  684.)  The  defendant  served,  on  the 
25th  of  May,  1858,  a  notice  of  appeal  firom  the  order  denying  the  motion 
for  a  new  trial,  on  the  ground  that  no  such  service  of  the  order  had  been 
made  as  was  required  to  bar  his  right  to  appeal  fi-om  it  The  plaintifl^  in 
June,  1858,  made  a  motion,  before  the  General  Term,  for  an  order  dismiss- 
ing such  appeal,  which  motion  was  denied.  (16  How.  Pr.  R,  402,  406; 
see  2  Bosw.,  684.)  The  counsel  not  agreeing  to  submit  such  appeal,  on  the 
argument  made  on  the  appeal  firom  the  judgment^  to  the  Judges  who  heard 
that  appeal,  the  appeal  firom  the  judgment  was  decided  on  the  3d  of  July, 
1858. 

The  appeal  firom  the  order  denying  the  motion  for  a  new  trial  was  argued 
at  the  October  General  Term,  1858,  before  Slosson,  Woodruff  and  Pibrre- 
POKT,  J.  J.  On  the  11th  of  December,  1858,  while  the  appeal  was  under 
consideration,  an  order  was  made  allowing  the  case  to  be  amended  so  as  to 
show  what  remarks  were  made  by  plaintiff's  counsel  after  the  exception 
taken  to  the  Court's  refusal  to  stop  such  counsel,  and  striking  the  sixth  libel 
firom  the  record.  After  the  case  had  been  thus  amended,  and  on  the  18th 
of  June,  1859,  the  order  denying  the  motion  for  a  new  trial  was  affirmed. 
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that  a  charge  in  such  aocount  rendered  for  negotiating  a  loan  upon  the 
Btock  wag  also  fictitious,  and  praying  judgment  thereupon,  that  defendants 
return  to  the  plaintiff  the  stock  so  delivered  to  them  as  security. 

And  upon  the  trial  it  was  found  that  the  defendants  did  make  the  purchase 
according  to  their  employment,  and  did  adyance  the  money  therefor,  and  in 
order  to  Hie  holding  of  tiie  stock  for  the  period  contemplated  by  the  plain- 
tifi^  did  negotiate  a  loan  thereon. 

Hebi,  that  the  plaintiflfwas  not  entitled  in  this  action  to  a  judgment  for 
damages  for  the  value  of  the  stock  so  purchased,  as  upon  an  illegal  conver- 
sion of  the  plaintifiTs  stock,  on  its  appearing  that  prior  to  the  commence- 
ment of  the  suit  the  defendants  had  sold  the  same. 

4u  The  variance  between  the  complaint  and  the  case  proved  is  material  and 
cannot  be  cured  by  conforming  the  pleadings  to  the  facts  proved.  (Code, 
§  173.) 

5u  In  such  case  the  plaintiff  cannot  have  judgment  under  §  275  of  the  Code, 
because  the  relief  which  the  proo&  would  warrant  is  not  "consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issue.*' 

6.  When  the  allegations  and  the  prayer  of  the  complaint  present  a  case  in 
equity,  proper  to  be  tried  by  the  Court  at  Speciid  Term  without  a  jury, 
and  on  such  trial  it  appears  that  the  plaintiff's  cause  of  action,  if  any,  is  one 
for  the  recovery  of  money  only,  which  could  only  be  tried  by  jury  (unless 
a  jury  was  waived).  Quart,  whether  the  Spedai  Term  has  jurisdiction  to 
order  judgment  for  the  plaintiff. 

7.  The  effect  of  uncontradicted  evidence  showing  an  admission  by  the 
plaintiff  wholly  inconsistent  with  the  finding  of  the  Judge,  considered. 

(Before  Dubr,'  Ch.  J.,  and  Woodruff,  J.) 

Heard,  October,  1857,*  decided,  July  3d,  185a 


This  action  was  tried  as  an  equity  cause  on  the  8d  of  Decem- 
ber, 1856,  before  Mr.  Justice  Hoffman,  at  Special  Term,  witiiout 
a  jury.  On  the  trial  the  C!oart  ordered  judgment  for  the  plain- 
tiff and  &om  the  judgment  entered  upon  his  decision  the 
defendanta  appealed  to  the  General  Term.  The  pleadings  were 
as  follows : 

Francis  H.  Saltus,  plaintiff,  complains  and  alleges : 

First  That  on  or  about  the  11th  day  of  January,  1856,  the 
plaintiff  gave  the  defendants,  who  are  stock-brokers  and  part- 
ners under  the  firm  name  of  Genin  &  Lockwood,  an  order  to 
buy  for  the  plaintiff  two  hundred  shares  of  the  stock  of  the 
Accessory  Transit  Company,  a  company  incorporated  by  the 
Government  of  the  State  of  Nicaragua. 

Sooomd.  That  as  security  for  the  fulfillment  by  the  plaintiff  of 
said  order,  the  plaintiff  deposited  with  the  defendants  a  certificate 
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for  thirty-fire  shares  of  the  stock  of  the  Sbd;h  Avenue  Railroad 
Company,  a  company  incorporated  under  the  Laws  of  the  State  of 
New  York,  and  doing  business  in  the  city  of  New  York,  together 
with  a  power  of  attorney  to  transfer  the  said  thirly-fiye  shares. 

Third.  That  the  defendants  afterwards  delivered  to  the  plain- 
tiff two  memoranda,  of  which  copies  are  hereto  annexed,  marked 
A  and  B ;  but  no  such  stock  was  ever  transferred  or  delivered 
to  the  plaintiff. 

FowriL  That  afterwards  the  defendants  gave  the  plaintiff 
notice  that  they  should  sell  the  said  stock  of  the  Accessory 
Transit  Company,  and  thereupon  delivered  to  the  plaintiff  a 
memorandum,  of  which  a  copy  is  hereto  annexed,  marked  C ; 
but  the  plaintiff  has  never  transferred  or  delivered  any  such  stock. 

Fifik.  That  afterwards,  and  on  or  about  the  11th  day  of  April, 
1866,  the  defendants  rendered  to  the  plaintiff  an  account,  of 
which  a  copy  is  hereto  annexed,  marked  D ;  but  no  money  has 
been  paid  to  the  plaintiff,  nor  has  the  said  Sixth  Avenue  Rail- 
road stock  ever  been  returned  to  him. 

Sixth,  That  the  said  purchases  and  sales  of  the  stock  of  the 
AecesBory  Transit  Company  were  not  real,  but  fictitious;  and 
that  said  defendants  were  not,  at  the  time  of  making  the  con- 
tracts to  seU  said  shares  of  stock,  nor  at  the  time  of  selling  the 
same,  in  the  actual  possession  of  the  certificates,  or  of  any 
other  evidence  of  such  shares,  or  otherwise  entitled  in  their  own 
right,  or  duly  authorized  by  any  person  so  entitled,  to  sell  or 
transfer  the  said  certificates  of  shares  so  contracted  for. 

Ssoen^  That  the  ccnnmission  charged  in  the  said  account,  fbr 
nc^tiating  a  loan,  is  fictitious;  that  the  defendants  never 
nc^tiated  any  loans  for  the  plaintiff;  that  the  money  advanced 
was  advanced  by  themselves,  and  the  one  hundred  and  fifty 
dollars  is  a  usurious  premium  for  the  said  loan,  over  and  above 
the  sum  per  cent  allowed  bylaw;  that  being  tiie  sum  for  the 
loan  of  said  money  beyond  and  above  tiie  rate  of  seven  dollars 
upon  one  hundred  dollais  for  one  year,  and  renders  the  trans- 
action illegal  and  void. 

Wherefore  the  plaintiff  demands  judgment;  that  the  defoid- 
ants  return  and  transfer  to  him  the  said  thirty-five  shares  of 
Stock  of  the  Sixth  Avenue  Railroad  Company,  and  pay  any 
balance  ^t  may  be  found  due  to  him  on  the  transactaons  between 
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him  and  thmi  in  respect  to  the  said  stock  of  the  Acoessoiy 
Tnuisii  Gompanyi  and  the  Sixth  Avenne  Bailioad  Company. 


A. 


No,  22  WiujAK  Snny, ) 


New  Tark,  Jomuary  8t^  1856. 
Gexun  &  Lodcwood  hare  thia  day  bo't  for  aoooont  of 

F.  H.  SALTUS,  Esq., 
100  ihans  inovagOA  Co.       25  cU.  B.  of  N.  H.  Mo  Yukab. 


B. 


No.  22  Wnixuc  Stbiit,  ) 


Nmo  Ytyrk^  Jamuury  8A^  1856. 
Gcniii  &  Looikwood  hsfv  tfaia  day  bo*t  ktfiMM  hoartk,  for  aeooont  of 

F.  H.  SALTUS,  &q., 
50  liHcangoa  Tr.  Co.,  mt  25  cts.  R         of  Stiyevb,  W^iuaoi  &  Co. 

50       do.  at25ctB.  B.         of  S.  M.  LmNOSTOX. 


0. 


No.  22  Wmjjm  Bnoorr, ) 


Nno  York,  AprU  1^  1856. 
Genin  &  Lodcwood  bare  this  day  sold  for  aoootmt  of 

F.  BL  SALTUB^ 
lOONicangna  13|  B.  to  J.  G.  Wmrov  &  Co. 

50       da  131  '<  '<  SaxmAWilia 

50       da  13|  "  <<  DsCoTPR&Ca 

D. 

NiwYcm:,  April  11, 1856. 
Bo't  lor  aoooont  of  F.  H.  Saltus,  Esq., 

By  GENIN  &  LOCKWOOD,  Stoox-Bbokxbs, 

Na  22  William  Street 

Jn'y9.  !ro200NicaFagoa,       at   25 $5,000.00 

90  days  i]iL,7perc 87.50 

CoiaJ.  50.00 

Coma,  nroegotiatinff  loaa 150.00 

16^287^0 

Sold. 

Aiiril&  By200Nic«ragiia,13| $2,780.00 

Com.*,  •...77...: , 25.00 

$2,726.00 

«  85SizthATeime,84 2,957.50 

5,682JS0 

Due,  F.  H.  SahoS) $395.00 

The  defendants  above  named,  Sydney  0.  Oenin  and  Alfred 
Lodbrood,  in  answer  to  the  oompla^t  in  this  action,  admit: 


254  OASES  IN  THE  SUPERIOR  COURT. 

Saltus  V.  Genin. 

First,  That  on  or  about  the  11th  day  of  January,  1856,  the 
plaintiff  gave  to  the  firm  of  Genin  &  Lockwood,  who  are  stock- 
brokers and  partners,  an  order  to  buy  for  the  plaintiff  two 
hundred  shares  of  the  stock  of  the  Accessory  Transit  Company ; 
but  whether  the  said  Accessory  Transit  Company  is  or  was  a 
company  incorporated  by  the  government  of  the  State  of  Nica- 
ragua, as  alleged  in  said  complaint,  the  defendants  have  no 
knowledge  or  information  sufficient  to  form  a  belief  and  there- 
fore deny  the  same. 

Second.  And  the  defendants  further  admit,  that  as  security 
for  the  fulfillment  by  the  plaintiff  of  said  order,  the  plaintiff 
deposited  with  said  firm  a  certificate  fbr  thirty -five  shares  of  the 
stock  of  the  Sixth  Avenue  Railroad  Company,  a  company 
incorporated  under  the  Laws  of  the  State  of  New  York,  and 
doing  business  in  the  city  of  New  York,  together  with  a  power 
of  attorney  to  transfer  said  thirty-five  shares.  And  they  aver 
that  said  thirty-five  shares  of  the  stock  of  the  Sixth  Avenue 
Railroad  Company  was  hypothecated  with  said  firm  by  plain- 
tiff, as  security  for  their  purchase  of  said  two  hundred  shares 
of  the  stock  of  the  Accessory  Transit  Company,  and  for  the 
money  advanced  and  to  be  advanced  by  them  in  making  such 
purchase,  and  for  holding  and  carrying  the  same  for  the  benefit 
of  plaintiff.  And  that  by  agreement  between  the  plaintiff 
and  said  firm,  and  for  the  better  security  of  said  firm,  the 
said  shares  of  the  Accessory  Transit  Company  were  purchased 
and  held  by  said  firm  in  their  own  name. 

Third,  And  they  further  admit  that  said  firm  afterwards 
delivered  to  the  plaintiff  two  memorandums,  of  which  the  copies 
marked  A  and  B,  annexed  to  said  complaint,  are  correct  And 
they  aver  that  the  stock  mentioned  in  said  memorandums  was 
purchased  by  said  firm  of  Genin  &  Lockwood  in  the  name  of 
said  firm,  and  held  by  said  firm  in  their  own  name,  according  to 
the  agreement  above  mentioned,  and  not  in  the  name  of  the 
plaintiff;  and  that  they  paid  therefor  the  sum  of  five  thousand 
dollars  on  the  said  9th  day  of  January,  1856. 

Fourth.  And  they  admit  that  afterwards  the  said  firm  gave 
the  plaintiff  notice,  mentioned  in  the  complaint,  that  they  should 
sell  the  said  stock  of  the  Accessory  Transit  Company,  and 
afterwards  delivered  to  the  plaintiff,  the  memorandum  of  which 
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the  one  marked  C,  annexed  to  said  complaint^  is  a  copy;  and 
the  J  aver  that  said  plaintiff  authoii2sed  and  ordered  said  firm  to 
sell  said  stocks  on  his  account 

That  said  sales,  mentioned  in  the  memorandum  marked  C, 
were  made  strictly  in  accordance  with  the  instructions  of  said 
plaintiff,  and  with  the  notice  above  mentioned.  And  that  the 
transfer  and  delivery  of  said  stock  so  sold  was  made  by  said 
firm,  that  being  the  only  way  it  could  be  done,  said  stock  being 
held  in  the  name  of  said  firm,  as  above  mentioned,  as  the  plain- 
tiff well  knew. 

FyOi,  And  the  defendants  further  say,  that  said  firm  were 
afterwards  directed  by  said  plaintiff  to  sell  the  said  thirty-five 
shares  of  the  stock  of  the  Sixth  Avenue  Bailroad  Company  at 
84}  cents,  that  in  accordance  with  such  instructions  said  firm 
did  sell  said  stock  at  84},  and  credited  the  same  to  the  plaintiff. 

That  said  firm  did,  on  or  about  the  11th  day  of  April,  1856, 
render  to  the  plaintiff  an  account,  of  which  the  copy  marked  D, 
annexed  to  said  complaint,  is  correct;  that  said  account  is  cor- 
rect, and  that  the  plaintiff  is  indebted  to  said  firm  for  interest, 
commissions,  and  for  negotiating  loans  as  therein  stated. 

Sixth.  And  the  defendants  fiirther  answering  said  complaint, 
deny  each  and  every  allegation  contained  in  the  sixtli  and 
seventh  subdivisions  of  said  complaint. 

Seventh.  And  the  defendants  further  deny  each,  and  every 
all^ation  in  said  complaint  contained  (except  such  as  are  herein 
before  admitted,  traversed  or  denied)  the  same  as  if  such  allega- 
tions were  herein  also  set  forth  in  detail  and  severally  denied. 

The  defendant,  Le  Grand  Lockwood,  denies  each  and  every 
all^ation  of  the  complaint 

Mr.  Justice  Hoffman's  Findings  of  Fact  and  Conclusions 
of  Law,  December  Special  Term,  1856: 

"First  The  defendants  on  the  8th  day  of  January,  1856, 
contracted  for  the  purchase  of  200  shares  of  Nicaragua  stock 
from  three  different  parties,  and  by  the  terms  of  the  bargain,  as 
explained  by  the  evidence,  it  was  to  be  delivered  on  the  9th  of 
January.  Such  contract  was  made,  in  pursuance  of  the  orders 
of  the  plaintiff    Each  of  the  parties  from  whom  such  purchases 
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purported  to  be  made,  owned  ai  tluit  time,  viz.:  the  9th  of 
Jaaaaiy,  stock  equal  to  the  amonnt  sold.  Some  of  the  said 
stock  was  not  in  such  parties'  name,  but  was  actually  owned  bj 
them. 

^Second.  It  is  immaterial  whether  on  the  8th  of  January  stock 
was  actually  hell  by  the  proposed  vendors.  It  is  also  immaterial 
whether  there  was  a  binding  contract  made  with  than  on  the 
6th  January.  The  legal  relatioofi.are  to  be  determined  by  the 
ficts  as  they  existed  on  the  9tL  The  actual  transfer,  if  made, 
removed  any  objections  which  might  have  existed  when  the 
contract  was  executory. 

<<Third.  Th6dcfeiidant8did,ontfae9&of  January,  receive  and 
pay  fin  200  shares  of  the  stock  in  question,  to  be  held  on  account 
of  the  plainti£^  subject  to  his  order  and  disposition. 

'^Fourth.  For  die  f\ilfi]lmwt  by  the  plaintiif  of  his  contract  with 
the  defendants  he  deposited  with  tiicm  a  certificate  for  thirty-five 
shares  of  the  stock  of  the  Sixth  Avenue  Bailroad  Ciompany, 
with  a  power  of  attorney  to  transfer  the  same.  This  deposit 
was  made  as  aeqpxity  to  the  defendants  for  making  the  said 
purchase,  and  for  holding  and  carrying  the  said  Nicaragua  stock 
on  behalf  of  the  plaintiff: 

^'Fifth.  The  Nicaragua  stock  was  carried  by  the  defendants 
from  the  9th  of  January  until  the  8th  of  April,  1866.  The  agree- 
ment)  originally,  was  to  hold  it  for  thirty  days,  and  the  extension 
appears  to  have  been  subsequently  agreed  upon  or  acquiesced 
in. 

"Sixth.  On  the  13tih  March,  1856,  the  ddendants  had  no  stock 
standing  to  their  credit  on  llie  books  of  the  Company,  nor  on  the 
14th,  16th,  or  16th  of  the  same  month.  From  the  31st  of 
March  to  the  8d  of  April,  inclusive,  no  stock  stood  to  their 
credit  On  the  8d  and  4th  of  April  they  had  fifty  shares.  On 
the  6th,  6th,  and  7ih  of  snch  month  there  were  no  shares  to 
their  credit;  and  on  the  8th  of  April,  200  were  transferred  to 
them,  and  the  same  number  transferred  by  them.  The  said  200 
shares  were  on  that  day  sold  as  and  for  the  shaoes  held  by  them 
for  the  plaintiff. 

"Seventh.  The  defendants  had  on  the  18th  day  of  March,  and 
all  times  from  ihe  9ih  of  January  to  the  11th  day  of  April,  an 
amccmtof  stock  equal  to  200  shares  deposited  with  other  partLas 
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from  whom  they  had  borrowed  money  upon  the  security  of  auch 
stock,  and  redeemable  upon  the  payment  of  such  loans. 

"Eighth.  The  price  of  the  stock  on  the  18th  of  March,  1856, 
was  an  average  of  20^^  per  cent  The  case  as  made  out  by  the 
proof  is  one  of  an  advance  of  money  by  the  defendants,  to  the 
use  of  the  plaintiff,  upon  the  security  of  this,  as  well  as  of  the 
other  stock,  to  be  held  for  ninety  days. 

I  consider  the  law  applicable  to  this  case  to  be,  that  the  defend- 
ants  were  bound  to  have  kept  in  their  name  upon  the  books  of 
the  Company,  or  to  have  within  their  power,  or  in  their  posses- 
sion, during  the  period  of  the  agreement,  the  amount  of  200 
shares,  and  that  the  mere  right  to  recall  stock  deposited  as 
security  for  moneyli  borrowed,  was  not  such  a  possession  or 
control  as  the  law  requires.  {Nourse  v.  Prince^  7  John.  Ch. 
Rep.,  69;  4  id.,  490;  AOm  v.  Dyhers,  8  Hill,  598;  7  ii, 
497;  Hcrion  v.  Morgan^  Superior  Court,  General  Term,  May, 
1856;  6Duer,  56.) 

"Ninth.  The  plaintiff,  when  dealing  with  brokers  as  to  stocks, 
subjected  himself  to  the  peculiar  custom  of  that  body  of  agentSi 
when  such  custom  is  not  in  violation  of  law,  and  when  proof  of 
it  can  be  legally  introduced.  By  that  custom  the  charge  of 
three-eighths  of  one  per  cent  for  lie  two  periods  of  thirty  days 
after  the  expiration  of  the  jQrst  period  was  justified. 

'^  Tenth.  The  sale  of  the  Sixth  Avenue  Railroad  stock,  at  the 
price  obtained,  was  sanctioned  by  the  plaintiff. 

''Eleventh.  The  plaintiff  was  not  bound  by  his  admission  that 
the  account  was  correct,  except  as  to  the  $150,  there  being  no 
evidence  establishing  that  he  knew  at  the  time  of  the  stock  hav- 
ing been  parted  with. 

"  Twelfth.  There  was  no  usury  in  the  original  transaction  in 
January,  1856 ;  no  a^^ment  for  a  loan  of  money  upon  any 
rate  of  interest  beyond  what  was  legal.  K  the  charge  of  $150 
made  in  the  account  rendered  in  April  was  improper,  it  was  on 
the  ground  of  an  extravagant  and  unwarranted  charge,  not  a 
charge  in  pursuance  of  any  agreement  made  at  the  tune  of  the 
advance." 

Upon  these  findings  and  conclusions,  judgment  was  ordered 
and  entered  for  the  plaintiff  as  follows:  "This  cause  having 
been  tried  before  Mr.  Justice  Hoffhak,  without  a  jury,  it  is 
33 
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ordered  and  adjudged  that  the  plaintiff  do  recover  of  the  defend- 
ants the  sum  of  seventeen  hundred  and  fifty-five  dollars,  with 
interest  thereon  from  the  18th  day  of  March,  1866,  being  eighty- 
seven  dollars  and  fifty-three  cents;  and  also  one  hundred  and 
fifteen  dollars  and  six  cents,  being  the  costs  of  thia  action, 
amounting  in  all  to  the  sum  of  one  thousand  nine  hundred  and 
forty-seven  dollars  and  fifty-nine  cents  ($1947.59)." 

Some  of  the  proo&  given  on  the  trial  are  mentioned  in  the 
opinion  of  the  Court 

Due  exceptions  were  taken  to  the  decision  of  the  Judge  at 
'Special  Term. 

CharUs  Tracy ^  for  the  (defendants)  appellants. 

David  Dudley  Fidd^  for  the  (plaintiff)  respondent, 

By  the  Coubt.  Duer,  Ch.  J. — ^This  case  comes  before  ns 
upon  an  appeal  &om  a  judgment  at  Special  Term  in  favor  of  the 
plaintiff  for  $1,755,  with  interest  and  costs. 

The  case  was  tried  by  the  Judge  who  heard  it  without  a  jnry, 
but  it  does  not  appear  that  it  was  so  tried  by  the  consent  of  the 
parties. 

In  order  that  the  conclusions  to  which  we  have  come  may  be 
properly  understood,  it  will  be  necessary  to  give  a  brief  state- 
ment of  the  pleadings,  and  of  those  portions  of  the  findings  and 
decision  of  the  Judge,  and  of  the  evidence  npon  the  trial  that 
have  a  bearing  npon  the  questions  npon  which  alone  our  deci- 
sion will  turn. 

.The  complaint  alleges  that  upon  the  11th  day  of  January, 
1856,  the  plaintiff  gave  to  the  defendants,  who  are  partners  and 
stock-brokers,  an  order  to  purchase  for  him  two  hundred  shares 
of  the  capital  stock  of  the  Accessory  Transit  Company,  and 
at  the  same  time  deposited  vrith  them^  as  a  security  for  his  own 
performance  of  the  contract,  thirty ^five  shares  of  the  stock  of 
the  Sixth  Avenue  Railroad  Company,  with  a  power  of  attor^ 
ney  to  transfer  the  same ;  that  shortiy  thereafter,  the  defendants 
delivered  to  the  plaintiff  two  memoranda,  showing  that  they 
had  purchased  on  his  account  from  different  persons,  200  shares 
•of  the  stock  of  the  Nicaragua  Accessory  Transit  Company,  the 
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Stock  to  wUch  his  order  related,  at  25  per  cent,  bat  that  no  such 
shares  were  transferred  or  delivered  to  the  plaintiff;  that  subse- 
qnentlj  the  defendants  gave  him  notice  that  they  should  sell  the 
fiaid  stock,  and  thereafter  delivered  to  him  a  memorandum  dated 
7th  April,  1856,  showing  that  they  had  sold  the  same,  at  the 
price  of  18f  per  cent,  but  that  he,  the  plaintiff,  never  transferred 
or  delivered  the  shares  to  any  person ;  that  on  the  11th  day  of 
April,  1856,  the  defendants  rendered  to  the  plaintiff  an  account, 
of  which  a  copy  was  annexed,  but  that  no  money  had  been  paid 
to  him,  nor  hJeA'  the  Sixth  Avenue  Bailroad  stock  ever  been 
delivered  to  him.  In  the  account  so  rendered  by  the  defendants 
the  plaintiff  was  charged  with  $5,000,  as  the  price  of  the  Nica- 
ragua stock,  with  $87.50  as  interest  thereoh,  and  $50  for  com- 
mission, and  $150  as  a  commission  for  negotiating  a  loan,  the 
sum  total  being  $5,287.50,  and  he  was  credited  with  $2,725  as 
the  proceeds  of  the  sale  and  commission  of  the  Nicaragua 
Transit  Company  shares,  and  with  $2,957.50  as  proceeds  of  the 
sale  of  the  stock  of  the  Sixth  Avenue  Eailroad  Company.  The 
aggregate  being  $5,682.50,  thus  leaving  and  stating  $895  as  a 
balance  due  to  the  plaintiff 

The  complaint  then  averred  that  the  purchases  and  sales  of 
the  Nicaragua  stock  in  the  account  rendered  were  not  real  but 
fictitious,  and  that  the  commission  therein  charged  for  negotia- 
ting a  loan  was  also  fictitious,  and  it  closed  with  a  demand  of 
judgment  by  the  plaintiff  that  the  defendants  should  return  and 
transfer  to  him  the  thirty-five  shares  of  stock  of  the  Sixth  Ave- 
nue Railroad  Company,  and  should  pay  to  him  any  balance  that 
might  be  found  due  to  him  upon  the  transactions  between  them. 

The  answer  of  the  defendants  Genin  and  A.  Lockwood  admit- 
ted the  order  for  the  purchase  of  the  shares  of  the  Accessory 
Transit  Company,  as  given  to  the  firm  of  Genin  &  Lockwood, 
and  the  deposit  with  them  of  thirty -five  shares  of  the  Sixth 
Avenue  Railroad  Company,  as  a  security,  and  averred  that  by 
agreement  between  the  plaintiff  and  them,  the  Nicaragua  shares 
were  purchased  and  held  by  the  firm  in  their  own  name.  It 
averrol  that  the  purchase  was  in  fact  made,  and  the  shares  pur- 
chased so  held  by  them,  and  that  the  subsequent  sales  both  of  the 
Nicaragua  and  of  the  Sixth  Avenue  Railroad  Company  shares 
were  authoriased  and  ordered  by  the  plaintiff  to  be  paade  on  his 
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account,  and  that  the  account  rendered  to  him  was  in  all  lespectB 
correct  The  defendant,  Le  Grand  Lockwood,  answered  sepa- 
rately and  denied  all  the  allegations  in  the  complaint 

What  are  the  issues,  and  in  our  judgment  the  only  issues, 
raised  by  these  pleadings,  we  shall  hereafter  state. 

It  was  clearly  proved  upon  the  trial  that  the  two  hundred 
shares  of  Nicaragua  stock  were  purchased  by  the  defendants  at 
the  time,  and  for  the  price  mentioned  in  the  account  which  they 
rendered,  and  that  they  advanced  the  funds  for  that  purpose. 
That  they  carried  the  stock,  by  which,  it  seems,  is  meant  that 
ihey  provided  funds  or  credit  for  its  payment,  for  the  period  of 
ninety  days  from  the  date  of  the  purchase,  and  that  by  so  doing 
the  credit  which  it  was  originally  agreed  should  be  allowed  to 
the  plaintifT,  as  the  purchaser,  was  extended  sixty  days;  that 
at  the  end  of  the  ninety  days  they  sold  the  stock  for  the  price 
mentioned  in  the  account,  and  that  the  plaintiff  had  full  notice 
of  the  sale  and  its  result  And  that  with  this  knowledge  he 
himself  ordered  the  sale  of  the  thirty-five  shares  of  the  Sixth 
Avenue  Bailroad  stock,  at  the  price  that  was  obtained  for  it; 
and  finally,  that  after  the  accoimt  of  the  defendants  had  been 
rendered  to  him,  and  with  the  account  in  his  hands,  he,  in 
express  words,  admitted  that  the  charges  which  it  contained 
were  correct^  with  the  single  exception  of  the  charge  of  $150,  as 
a  commission  for  negotiating  a  loan. 

All  the  facts  above  stated  are  substantially  found  by  the 
Judge,  but  he  finds  these  facts  in  addition:  That  on  the  13th 
day  of  March,  1856,  the  defendants  had  no  stock  standing  to 
their  credit  on  the  books  of  the  Nicaragua  Transit  Company, 
but  that  on  that  day,  and  at  all  times  from  the  9th  of  January  to 
the  11th  of  April,  when  the  sale  was  made,  they  had  an  amount 
of  stock  equal  to  200  shares  deposited  with  odier  parties  from 
whom  they  had  borrowed  money  upon  the  security  of  the  stock, 
and  redeemable  upon  the  payment  of  such  loans,  and  that  upon 
the  18th  of  March  the  average  price  of  the  stock  was  20}^  per 
oent 

The  learned  Judge  states  the  law  applicable  to  these  &cts  to 
be,  that  the  defendants  were  bound  to  have  kept  in  their  name 
upon  the  books  of  the  company,  or  to  have  within  their  power, 
or  in  their  possession  during  the  period  of  the  agreement,  the 
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amount  of  200  shares,  and  tliat  the  mere  right  to  recall  stock 
deposited  as  security  for  moneys  borrowed  was  not  such  a 
possession  or  control  as  the  law  requires.  The  Judge  also  found 
as  condusioDs  of  law,  that  the  charge  made  by  the  defendants 
of  f  of  one  per  csnt^  for  carrying  the  stock  for  the  two  periods 
of  thirty  days,  after  the  expiration  of  the  first,  was  justified  by 
a  usage  of  brokers  binding  on  the  plaintiff;  and  that  the  plaintiff 
was  not  bound  by  his  admission  that  the  account  of  the  defend- 
ants was  correct,  except  as  to  the  charge  of  ^150,  there  being  no 
eTidence  that  he  knew,  at  the  time,  of  the  stock  having  been 
parted  with.  The  judgment  which  the  learned  Judge  finally 
rendered,  and  from  which  this  appeal  is  taken  is,  that  the  plaintiff 
do  recover  of  the  defendants  ^e  sum  of  $1,882.53,  being  the 
amount  of  $1,765,  with  interest  from  the  18th  day  of  March, 
1866,  together  with  their  costs  to  be  adjusted. 

The  sum  of  $1,755  is  the  difference  between  the  market  value 
of  the  two  hundred  shares  on  the  18th  of  March,  and  the  sum 
for  which,  as  the  proceeds  of  their  sale,  the  plaintiff  was  credited 
in  the  account  rendered  to  him  by  the  defendants  on  the  11th  of 
April.  The  judgment  therefore  manifestly  proceeds  upon  the 
ground  that  on  the  ISth  of  March  the  stodc  belonged  to  the 
plaint!^  and  that  the  defendants,  by  parting  with  its  possession 
on  that  day,  unlawfully  converted  the  same  to  their  own  use, 
and  rendered  themselves  liable  to  him  as  owner. 

The  counsel  for  the  defendants  filed  sixteen  exceptions  to  the 
decision  of  the  Judge,  but  there  are  only  two  of  these  that  we 
shall  notice,  as  they  distinctly  raise  the  only  question  that  we 
propose  to  consider  and  determine. 

The  first  of  these  exceptions  is  to  so  much  of  the  decision  of 
ihe  Court  as  declares  that  the  plaintiff  was  not  bound  by  his 
admission  that  the  account  was  correct,  except  as  to  the  $150 ; 
and  the  second  is  to  the  whole  decision,  upon  the  ground  that  no 
action  could  be  maintained  upon  the  pleadings  4>r  the  conversion 
by  the  defendants  of  the  Nicaragua  stock  to  their  own  use ;  and 
the  questions  that  arise  upon  those  exceptions,  in  the  order  in 
which  we  shall  consider  them,  are: 

FtrsL  Whether,  considering  the  nature  of  the  action  and  of  the 
relief  sought,  it  was  within  the  power,  and,  indeed,  the  juris- 
diction of  the  Court  to  order  the  judgment  appealed  from  ?  and 
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Second.  Whether  it  does  not  appear  from  the  eyidenoe^  that 
all  the  proceedings  of  the  defendants  in  reference  to  the  sale, 
both  of  the  Nicaragua  and  of  the  railroad  stock,  were  so  &U7 
known  and  sanctioned  by  the  plaintiff  as  to  preclude  him  from 
disputing  their  legality  ?  and,  if  either  of  these  questions  must 
be  determined  in  £EiYor  of  the  defendants,  it  is  plain  that  the 
judgment  appealed  from  must  be  reyersed,  and  a  new  trial  be 
ordered. 

I.  The  only  cause  of  action  alleged  in  the  complaint  is  that 
the  purchase  and  sale  of  the  Nicaragua  stock,  as  stated  in  the 
account  of  the  defendants,  were  pretended  and  fictitious,  and  the 
relief  demanded  is  exactly  that  to  which  upon  proof  of  these  alle- 
gations the  plaintiff  would  be  entitled,  namely,  the  return  and 
transfer  to  him  of  the  thirty-five  railroad  shares  which  he  had 
deposited  with  the  defendants  as  a  collateral  security.  The  cause 
of  action  for  which  the  judgment  was  rendered  is,  that  the 
plaintiff  was  the  lawful  owner  of  the  Nicaragua  shares  which  he 
had  ordered  to  be  purchased,  and  that  the  defendants  unlawfully 
converted  the  same  to  their  own  use.  It  is  impossible  to  say 
that  the  difference  between  these  causes  of  action  can  be  regarded 
as  an  immaterial  variance  which  the  Court  was  at  liberty  to 
disregard,  or  even  as  a  variance,  which,  under  >any  possible 
construction  of  the  provisions  of  the  Code,  might  be  cured  by 
an  amendment  It  is  evident  that  the  cause  of  action  for  which 
the  plaintiff  was  permitted  to  recover,  not  only  differed  in  its 
entire  scope  and  meaning  from  that  stated  in  the  complaint  (Code, 
§  171),  but  directly  contradicted  all  the  all^ations  in  the 
complaint  upon  which  the  demand  for  relief  was  founded.  The 
complaint  avers  that  the  Nicaragua  shares  ordered  by  the 
plaintiff  were  never  purchased  by  the  defendants.  The  Judge 
decided,  and  his  judgment  necessarily  implies,  that  the  purchase 
was  made  by  them  in  conformity  to  his  order.  The  complaint 
denies  that  any  moneys  were  advanced  by  the  defendants  on  the 
piaintiff^s  account  The  Judge  decided,  and  his  judgment 
implies,  that  they  advanced  the  whole  sum  which  they  charged 
as  the  purchase  money  of  the  stock.  The  complaint  denies  that 
any  loans  were  negotiated  by  the  defendants  for  the  plaintiff 
The  Judge  decided  that  such  loans  were  negotiated,  and  this 
also  his  judgment  implies,  since  otherwise  the  $160  which  he 
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allowed  to  the  defendants  for  negotiating  sudi  loans,  would  hare 
been  added  to  the  sum  fbr  which  judgment  was  rendered.  The 
manifest  result  is  that  the  plaintiff  was  adjudged  to  be  entitled 
to  a  sum  of  money  that  he  never  claimed,  and  to  be  so  entitled 
upon  grounds  that  in  his  complaint  he  denied  to  be  true,  and 
upon  the  trial  attempted  to  disprove.  The  only  issues  made  by 
the  pleadings  were,  whether  the  purchase  and  sale  of  the  Nicara- 
gua stock  were  real  or  fictitious ;  and  whether  the  sale  of  the 
railroad  shares  was  made  without  authority.  These  were  the 
only  issues  that  the  Judge  could  r^htfully  tiy  and  determine. 
He  determined  them  both  in  favor  of  the  defendants,  and  yet 
rendered  a  judgment  for  the  plaintiff.  We  are  compelled  to 
think,  and  it  is  our  duty  to  say,  that  the  proceeding  was 
anomalous  and  without  precedent  or  warrant ;  that  there  is  no 
rule  of  the  common  law,  and  no  provision  of  the  Code  by 
-which  it  could  be  justified,  and  that  the  judgment  so  rendered 
is,  on  the  very  &ce  of  the  record,  erroneous  and  void. 

If  it  be  said  that  when  an  answer  is  interposed,  the  Courts 
under  section  276  of  the  Code,  may  grant  to  the  plaintiff  a  relief 
different  from  that  demanded  by  his  complaint ;  the  section  itself 
gives  the  reply  by  declaring  that  the  relief  so  granted  must  be 
"consistent  with  tiie  case  made  by  the  complaint,  and  embraced 
irilidn  the  issue."  As  the  facts  upon  which  the  Court  below 
founded  its  decision  were  proved  upon  the  trial,  it  has  been 
alleged  that  the  Court,  by  virtue  of  the  powera  given  by  secti(m 
173  of  the  Code,  might  order  the  pleadings,  both  complaint  and 
answer,  to  be  so  amended  as  to  conform  them  to  the  fetots 
proved.  Whether  sitting  as  an  Appellate  Court,  we  have  any 
power  to  direct  such  an  amendment  is  a  question  it  is  unneoes* 
sary  to  discuss,  since  it  so  happens  that  ihe  words  of  the  section 
again  furnish  a  conclusive  reply  to  the  argument  They  furnish 
ttiAt  reply  by  limitmg  the  exercise  of  the  discretionary  power 
of  the  Court  to  cases  in  which  the  amendment  "does  not  change 
Bubstantially  the  claim  or  defense."  The  change  that  would 
here  be  made  by  such  an  amendment  of  the  pleadings  as  would 
be  requisite  to  sustain  the  judgment  would  not  merely  be  sub- 
stantial but  absolute  and  entire. 

We  are  not  aware  that  there  are  any  other  provisions  in  the 
Code  that  may  possibly  be  thought  to  have  a  bearing  upon  the 
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question  we  are  considering.  J£  there  are  any,  we  have  been 
unable  to  discover  them. 

Again,  even  upon  the  supposition  that  the  facts  proved  upon 
the  trial  entitled  the  plaintiff  to  a  recovery  of  the  sum  for  which 
the  judgment  was  rendered,  and  that  such  a  recovery  might  be 
had  even  under  the  pleadings  as  they  stand,  still  when  it  was 
rendered  certain  by  the  proofi  that  this  was  the  only  relief  to 
which  the  plaintiff  could  be  entitled,  it  seems  to  us  very  doubt- 
ful whether  the  jurisdiction  of  a  Judge  sitting  without  a  jury, 
in  a  case  in  which  a  trial  by  jury  had  not  been  waived  in  the 
mode  provided  by  the  Code,  did  not  cease,  so  that  his  power  to 
render  a  judgment,  unless  by  the  express  consent  of  the  parties, 
was  at  an  end.  The  suit  in  its  nature  and  from  the  fiame  of 
the  complaint  was  plainly  an  equity  suit,  and  as  such  was 
properly  triable  by  the  Court  alone,  and  such  was  evidently  the 
understanding  of  the  counsel  and  the  Court,  but  the  decision  of 
the  Judge  turned  this  equity  suit  into  an  action  at  law  for  the 
recovery  of  money  only,  which,  unless  by  the  consent  of  the 
parties,  could  only  be  tried  by  a  jury«  His  decision  turned  it 
into  an  action  to  recover  damages  for  the  wrongful  conversion 
of  personal  property ;  and  unless  such  an  action  may  be  tried 
by  a  Judge  at  Specitd  Term,  in  the  mere  exercise  of  his  own 
will,  without  a  jury,  the  objection  to  the  present  judgment,  as 
showing  upon  the  &ce  of  the.record  an  excess  of  jurisdiction, 
seems  unanswerable.  (Code,  §§  258,  254,  266.) 

It  is  not,  however,  upon  tMs  view  of  the  case  that  we  mean  to 
place  our  decision,  since  we  wholly  reject  the  supposition  that, 
even  had  a  trial  by  jury  been  expressly  waived,  the  judgment 
appealed  from  could  have  been  rendered  imder  the  pleadings 
and  in  total  disregard  of  the  issues  which  the  pleadings  raise. 
It  is  upon  this  ground  that  we  hold  that  the  judgment  must  be 
reversed  and  a  new  trial  be  granted. 

IL  Placing  our  decision  upon  this  ground,  it  is  unnecessary  to 
discuss  at  large  the  second  question,  namely,  whether  the  pro- 
ceedings of  the  defendants  in  relation  to  the  stocks  were  not  so 
folly  sanctioned  by  the  plaintiff  as  to  preclude  him  from  disput- 
ing their  l^ality.  Without  dwelling  upon  all  the  reasons  that 
have  satisfied  our  minds  that  the  defendants  acted  throughout 
by  his  express  or  implied  autiiiorily,  we  shall  content  ourselves 
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-with  showing  that  the  learned  Judge  certainly  erred  in  holding 
that  the  plaintiff  was  not  bound  by  his  admission  that  the  account 
of  the  defendants  was  correct,  except  as  to  the  charge  of  $160. 
The  reason  which  the  learned  Judge  assigns  for  this  opinion  is, 
that  there  was  no  evidence  establishing  that  he  knew  at  the  time — 
"which  can  only  mean  at  the  time  he  made  the  admission — of  the 
stock  having  been  parted  with,  a  reason  which  necessarily 
implies  that  had  the  knowledge  of  the  plaintiff  that  the  defend- 
ant had  parted  with  the  possession  of  the  Nicaragua  shares 
before  the  sale  of  the  eighth  of  April,  been  proved  to  the  satis- 
fEU^tion  of  the  Judge,  he  would  have  held  that  the  plaintiff  was 
bound  by  the  sale,  and  the  defendants  entitled  to  judgment 
Yet|  unless  we  are  to  reject  entirely  the  testimony  of  the  only 
witness  examined  upon  this  subject,  and  who  was  unimpeached 
and  uncontradicted,  nothing  is  more  certain  than  that  the  fact  that 
the  defendants,  before  the  sale,  had  parted  with  the  possession 
of  the  stock  was  known  to  the  plaintiff  when  he  made  the  admis- 
sions that  were  proved.  He  knew  that  the  defendants  had 
borrowed  money  upon  the  pledge  of  the  stock,  and  subsequently 
had  parted  with  its  possession.  The  admissions  of  the  plaintiff, 
as  proved  by  the  witness,  were  that  there  was  no  other  error  in 
the  account  rendered  than  the  charge  of  $160,  which  he  refused 
to  admit ;  and  that  in  every  other  respect  the  account  was  right, 
and  the  witness  swore  that  he  had  before  informed  the  plaintiff 
in  reply  to  his  question,  what  the  charge  of  $160  was  for,  that 
it  was  made  for  negotiating  loans  upon  the  stock.  The  witness 
further  stated  that  on  the  next  day,  the  defendant^  A.  Lockwood, 
in  reply  to  the  same  question,  what  the  charge  of  $150  was  for  ? 
told  the  plaintiff  that  it  was  a  commission  at  the  rate  of  f  of  one 
per  cent  for  n^otiating  loans  for  the  extra  sixty  days  that  the 
stock  was  carried  beyond  the  first  agreement;  that  it  was  for 
borrowing  money  upon  the  stock  for  the  extra  time,  and  that 
this  was  a  commission  which  the  plaintiff,  when  the  credit  was 
extended,  had  agreed  to  allow.  The  plaintiff  positively  denied 
that  he  had  agreed  to  allow  the  commission  that  was  claimed, 
but  he  did  not  deny  that  he  knew  that  loans  upon  the  stock  were 
made,  and  that  when  the  period  of  credit  was  extended,  it  was 
understood  they  would  be  made ;  nor  did  he  call  in  question  the 
right  <ii  the  defendants  to  part  with  the  possession  of  the  stock 
84 
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for  the  purpose  of  procuring  them.  We,  th^efoie,  dunk  that 
the  proof  was  conclusive  to  show,  nor  do  we  at  all  doubt  that 
such  was  the  fEUSt,  that  the  plaintiff  when  he  so.fullj  and  dis- 
tinctly admitted  that  the  charges  in  the  aoooont  of  the  defend- 
ants, with  a  single  exception,  were  correct,  possessed  the  yery 
knowledge  that  the  learned  Judge  was  of  opinion,  if  prored^ 
would  have  been  fatal  to  his  recovery.  We  think  it  waa  proved 
and  agree  in  the  opinion  that  it  was,  in  law,  a  bar  to  hia  recovery* 
As  the  plaintiff  has  not  i^pealed  £rom  any  part  of  the  decision 
of  the  Judge,  it  is  unnecessary  to  consider  the  question  whether 
the  commission  of  $150  charged  by  the  d^endants,  converted 
the  advance  they  had  made  for  the  purchase  of  the  stock  into  a 
usurious  loan«  But  we  agree  in  the  opinion  of  the  learned 
Judge,  that  even  if  the  charge  was  improper,  it  could  not  have 
the  effect  of  tainting  with  usury  the  original  transaction — the 
agreement  for  the  purchase  of  Ihe  Nicaragua  stock.  Whether 
the  charge  was  properly  made,  or  was  sufficiently  sustained  by 
evidence  upon  the  trial,  are  questions  upon  which  we  decline  to 
express  an  opinion,  as  they  may  evidendy  arise  in  a  new  action, 
properly  brought  by  the  plaintiff  for  the  recovery  of  the  balance 
due  to  him  upon  the  account  of  the  defendants,  as  rendered. 
They  are  not  questions  that,  in  our  judgment,  can  properly  be 
decided  in  the  present  action. 

The  judgment  appealed  ftom  muat  be  reversed,  and  there  must 
be  a  new  trial,  with  costs  to  abide  the  event 

Ordered  accordingly.* 


*  At  the  Special  Term  of  May,  1859,  the  plaintiff  applied  for  leaye  to  file 
and  serve  an  amended  complaint  in  this  action,  in  order  to  obviate  the  diffi- 
colties  suggested  in  the  foregoing  opinion,  before  a  new  trial  should  be  had. 
The  motion  was  denied  hj  Mr.  Justice  Woodruff  before  whom  the  motion 
was  made.    {8m  (^  opmian  repoHed  among  ike  "  Oases  of  Practice."  jRmI) 
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JxBSE  HoTT,  Plaintiff  and  Bespondent^  v,  Henry  ShbldsN| 
Executoi  of  the  last  will,  &c.,  of  Abraham  Qt.  Thompson, 
deceased,  (who  is  impleaded  with  Honora  Fiske  and  othen 
executors  of  George  B.  Fiske,  deceased,  and  The  Long  Island 
Bailroad  Company)  Defendant  and  Appellant 

L  Where  the  diarter  of  a  ooxporation  created  for  the  construction  and 
management  of  a  canal,  with  banking  powers,  provides  that  "the  corporate 
powers  of  the  company  shall  be  exercised  hy  a  board  of  directors,  to  consist 
of  twenty-three  persons,  who  shall  elect  a  president  annually  firom  their  body, 
and  possess  the  other  priyileges  and  powers  conferred  by  law;"  and  among 
the  other  powers  expressly  enumerated  is  the  power  "to  adopt^  establish  and 
cany  into  execution  such  by-laws,  ordinances  and  regulations  as  shall  by  its 
president  and  directors  be  judged  necessary  or  convenient  for  the  said  cor- 
poration in  respect  to  its  canal  and  banking  operations;"  and  such  charter  is 
silent  on  the  question  what  number  of  directors  shall  constitute  a  quorum 
for  the  transaction  of  business;  a  by-law  which  enacts  that  "five  directors, 
of  whom  the  premdent  shall  always  be  one,  or  in  his  absence  seven  directors, 
shall  form  a  quorum  for  the  transaction  of  the  ordinary  business  of  the 
company,"  is  a  valid  by-law. 

2.  An  assignment  of  a  bond  and  mortgage,  executed  by  the  executive  officers 
of  the  corporation  under  the  corporate  seal,  authorized  by  the  quorum 
established  by  such  a  by-law,  (i.  e.,  at  a  meeting  of  directors  at  which  five 
directors  were  present^  of  whom  the  president  was  one,)  is  duly  executed 
and  by  competent  authority,  when  such  assignment  was  made  to  secure  to 
the  assignee  an  admitted  debt  arising  in  the  business  of  the  company. 

3.  Within  the  meaning  of  such  a  by-law  giving  security  for  a  debt^  in  compli- 
ance with  the  demand  of  a  creditor,  and  to  relieve  the  company  from  urgent 
daims  which  the  company  were  not  then  prepared  to  pay  in  money,  la 
**  ordinary  business." 

i.  The  drcumstanoe  that  the  agreement  in  pursuance  of  which  the  assignment 
was  made,  provides  for  the  transfer  of  a  very  large  amount  of  securities 
held  by  the  corporation  ($600,000),  does  not  render  the  making  of  the 
agreement  and  assignment  extraordinary  business  beyond  the  authority 
of  such  a  quorum,  when  the  debt  secured  is  much  larger  in  amount,  and  the 
object  or  effect  of  the  arrangement  is,  not  to  break  up  and  destroy  the  cor- 
poration and  defeat  the  puxposes  of  its  creation,  but  to  relieve  it  from 
embarrassment  and  sustain  it  in  continuing  its  business. 

6.  The  term  ordinary  business^  used  in  such  a  by-law  in  refbrenoe  to  bumnees 
whidi  requires  the  action  of  the  directors,  is  not  of  itself  of  so  clear  and 
unequivoci)!  meaning  that  it  must  be  confined  to  any  particular  transactions; 
but  when  the  by-laws  which  follow  specify  certain  acts  which  may  not 
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be  done  by  such  limited  number  of  directors,  the  legal  construction  is  that 
all  other  acts  in  exercise  of  the  corporate  powers  for  the  conduct  of  its 
business  is  "ordinary  business^"  whidi  may  be  done  by  the  five  or  seven 
directors  constituting  such  limited  quorum. 

6.  Acquiescence  of  the  corporation  in  such  an  act,  for  ten  or  eleven  months^ 
when  openly  and  publicly  done,  duly  entered  in  the  minutes  of  the  trans- 
actioQjt  of  the  directors  who  held  weekly  meetings,  and  when  the  transaction 
was  of  great  importance,  relieving  them  from  the  pressure  of  a  heavy  claim 
of  a  most  urgent  liature  and  preventing  a  suit  which  threatened  to  enjoin 
the  corporation  may,  it  seems,  be  held  a  ratification  of  the  act  even  though 
the  original  authority  were  insufficient 

7.  The  questions  how  far  the  execution  of  an  assignment  under  the  corporate 
seal  by  the  executive  officers  whose  duty  it  is,  according  to  the  usual  oourae 
of  business,  to  certify  and  attest  the  acts  of  a  corporation  and  certified 
by  them  to  be  done  in  pursuance  of  a  resolution  of  the  board  of  directors 
is  binding  on  the  corporation  in  &vor  of  a  bona  fide  purchaser,  without 
notice  of  the  want  of  such  resolution?  whether  the  corporation  can  impeach 
it  by  proving  that  the  directors  never  authorized  the  act?  and  whether  an 
agreement  by  a  creditor  to  accept  such  assignment  as  security,  and  give 
time  for  the  payment  of  his  debt  and  his  actual  forbearance  in  performance 
of  the  agreement  are  equivalent  to  receiving  the  same  on  a  purchase  for 
value  paid  at  the  time  on  the  faith  of  such  assignment?  and  whether  the 
titie  of  a  subsequent  purchaser  from  such  first  assignee  purchasing  and 
paying  money  at  the  time,  without  any  notice  of  want  of  authority  in  the 
officers  of  the  company  to  so  assign,  can  be  impeached  by  the  corporation? 
discussed. 

8.  The  General  Statutes  of  the  State  of  New  Jersey,  0^  which  state  the  cor* 
poration  in  question  was  chartered)  declare  that  whenever  an  incorporated 
company  becomes  insolvent,  or  suspends  its  ordinary  budness  for  want  of 
funds  to  carry  it  on,  it  shall  not  be  lawfiil  to  sell,  convey,  assign  or  transfer 
any  of  its  estate,  effects,  choses  in  action,  goods,  chattels,  rights,  creditSi 
^ ;  nor  shall  it  be  lawfiil  to  make  any  such  sale,  transfer,  &&,  in  contem- 
plation of  insolvency ;  and  every  such  sale  or  transfer,  Ac,  shall  be  utterly- 
null  and  void  as  against  creditors:  Provided  that  in  case  of  a  bona  fide 
purchase  for  a  valuable  consideration  before  an  actual  suspension  of  its 
ordinary  business,  by  a  person  having  no  notice  of  its  insolvency  or  of  the 
transfer  being  in  contemplation  of  insolvency,  such  purchase  shall  not  be 
invalidated  or  impeached. 

MM,  that,  if  in  this  case  it  was  suffidentiy  proved  that  the  corporation  was  in- 
solvent within  the  meaning  of  the  statute ;  if  also  the  asngnee  of  the  corpora- 
tion was  suffidentiy  proved  to  have  had  notice  thereof  when  he  received  aa 
assignment  of  a  mortgage  as  security  (which  is  doubted,)  still  his  transferree, 
on  a  purchase  made  by  him  in  good  faith  for  value  paid  without  notice  of 
such  insolvency,  obtained  a  valid  titie. 

9.  Although  a  party  has  notice  of  circumstances,  putting  him  upon  inquiry, 
yet  if  he  with  due  diligenoe  inquires  and  becomes  satisfied  by  evidenoe. 
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upon  whicii  a  man  may  reasonably  rely,  that  a  fact  does  not  esiat^  then 
he  18  to  be  regarded  as  acting  bona  fide^  and  without  notice  of  such  fact 

10.  liere  inaolyency  does  not  by  the  common  law  destroy  the  power  of  a 
ovporation  to  make  a  transfer  of  its  property  or  choees  in  action. 

11.  Tlie  power  of  disposing  of  its  property  is  one  of  the  powers  ^cident  to 
ovporate  existence,  and  insolvency  does  not  destroy  the  power,  unless  it  v^ 
80  expressly  provided  in  the  act  of  incorporation. 

12.  A  citizen  of  New  York  dealing  there  with  a  corporation  incorporated 
in  New  Jersey,  may  rely  upon  the  act  of  incorporation,  and  is  not  charge- 
able with  notice  of  the  general  laws  of  New  Jersey  restraining  the  powers 
of  their  corporations. 

13.  The  laws  of  another  state  will  not  impair  the  validity  of  an  act  done  in 
this  state,  by  one  of  the  citizens  or  corporations  of  soch  other  state  with 
one  of  our  own  citizens,  unless  it  be  proved  that  our  citizen  had  actual 
notice  of  the  existence  of  such  laws. 

14.  Benee^  where  a  New  Jersey  corporation  assigned  to  IL  a  bond  and  mort- 
gage made  in  this  state  upon  property  situated  in  this  state,  and  M.,  in 
pursuance  of  authority  contained  in  the  assignment^  sold  in  this  state  to  a 
dtizen  of  this  state,  and  transferred  such  bond  and  mortgage  to  him  for  a 
valuable  consideration  paid  therefor  at  the  time.  Hdd^  that  the  title  of  the 
latter  to  retain  and  hold  the  bond  and  mortgage,  could  not  be  impeached 
by  such  corporation  or  its  representatives,  or  by  its  creditors^  by  proof  that 
such  corporation  was  insolvent  at  the  time  of  the  assignment  to  M.,  without 
proving  also  that  the  purchaser  here  had  actual  notice  of  the  general  law 
of  New  Jersey  declaring  assignments  and  transfers  by  an  insolvent  corpora- 
tion void,  as  against  creditors. 

15.  A  transfer  by  a  corporation  at  a  moment  of  temporary  embairassmenf^ 
in  payment  or  to  secure  an  existing  debt  to  an  importunate  creditor,  made 
by  its  officers  in  good  faith,  with  a  view  to  the  continuance  of  its  business^ 
and  for  the  purpose  of  sustaining  it  therein,  and  with  the  honest  belief  and 
expectation  that  the  corporation  will  continue  its  business  for  the  benefit  of 
its  stockholders,  and  not  done  in  expectation  that  it  will  be  compelled  to 
discontinue,  nor  for  the  purpose  of  securing  the  creditor  a  preference  over 
other  creditors,  is  not  a  transfer  which  is  void  as  against  creditors  within 
the  meaning  of  the  act  of  New  Jersey,  above  cited,  although  in  the  subae- 
quent  history  of  the  corporation,  it  may  appear  that  at  that  time  the  pro- 
perty of  the  corporation  was  not  sufficient  for  the  payment  of  its  debts. 

16.  Under  like  circumstances  such  a  transfer  is  valid  under  the  laws  of  thia 


17.  It  is  not  to  be  held  that  the  officers  of  the  corporation  intended  to  give  a 
preference  to  the  creditor  receiving  the  transfer,  on  a  mere  presumption 
thai  the  officers  of  a  corporation  know  its  condition,  and  must  have  in- 
tended to  give  a  preference  whenever  that  was  the  eifoct  of  the  transfer. 
Their  intent  is  open  to  inquiry  and  proof. 
(Before  Bobworth  and  Woodruff,  J.  J.) 

Heard,  December  lltii,  1857 ;  decided,  Jdy  3d,  185a 
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This  suit  was  originallj  commenoed  by  the  plaintiff,  in  the 
Supreme  Court,  in  equity,  against  Abraham  G.  Thompson, 
George  B.  Fiske  and  The  Long  Island  Bailroad  Company,  and 
also  against  Digby  Y.  Bell,  as  auditor-general,  George  B.  Cooper, 
as  treasurer,  and  Gideon  A.  Whittemore,  as  secretary  of  state, 
of  the  State  of  Michigan.  The  officers  of  the  State  of  Michigan 
never  appeared  in  the  action,  and  the  same  proceeded  against 
the  other  defendants,  who  demurred  to  the  bill  of  complaint  for 
want  of  equity,  and  also  upon  some  other  grounds  not  material 
4o  be  noticed. 

The  demurrers  were  heard  at  Special  Term,  in  the  Supreme 
Court  and  the  demurrers  were  overruled,  January  6,  1849, 
by  HuRLBUT,  Justice;  but  at  a  General  Term  of  that  Court  a 
rehearing,  in  the  nature  of  an  appeal,  was  ordered.  Afterwards, 
in  pursuance  of  the  statute  authorizing  the  transfer  of  certain 
actions,  this  action  was  transferred  to  the  Superior  Court,  and 
the  rehearing  was  had  in  the  General  Term  of  this  Courts  upon 
which,  in  December,  1849,  the  demurrers  were  sustained,  and 
judgment  rendered  for  the  defendants,  dismissing  the  bill.  (See 
the  case  reported,  8  Sandf.  S.  C.  R,  416.)  From  this  judg- 
ment an  appeal  was  taken  by  the  plaintiff  to  the  Court  of 
Appeals,  by  which  Court  the  judgment  was,  on  the  23d  October, 
1861,  reversed.  (1  Seld.,  820.)  In  the  meantfime,  one  of  the 
defendants,  George  B.  Fiske,  having  died,  the  suit  was  revived 
against  his  executors.  And  Abraham  G.  Thompson  having 
afterwards  died,  the  suit  was  revived  against  Henry  Shelden,  his 
executor.  The  defendants  respectively  answered  the  bill,  and 
the  cause  was  referred  for  the  purpose  of  taking  proofe.  At 
the  taking  of  proo&  it  appeared  that^  at  one  time,  George  Gris- 
wold  was  jointly  interested  with  Abraham  G.  Thompson  in  the 
subject  of  the  litigation,  and  thereupon  the  defendant  Shelden, 
by  leave  of  the  Courts  put  in  a  supplemental  answer,  setting  up, 
as  a  bar  to  this  action,  a  general  release  of  all  claims  and 
demands  executed  by  the  plaintiff  to  the  said  George  Griswold. 
(6  Duer,  661 ;  4  Abbott  Pr.  R.,  69.) 

The  cause  was  brought  to  a  hearing  before  Mr.  Justice 
HoFFKAN  at  a  Special  Term  of  this  Court,  upon  the  pleadings, 
the  proo&  taken  before  the  referee,  and  further  proofs  then 
offered  and  taken. 
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The  object  of  the  action,  the  grounds  of  the  plaintiif' a  claim, 
and  the  &cts  proved,  so  far  as  it  is  necessary  to  state  them,  are 
as  follows : 

The  Morris  Canal  and  Banking  Company  was  incorporated 
by  the  State  of  New  Jersey,  in  December,  1824,  for  the  purpose 
of  constructing  and  operating  a  canal  to  connect  the  Delaware 
with  the  Passaic  river,  and  with  authority  to  employ  a  part  of 
its  capital  in  banking,  in  buying  and  selling  exchange,  or 
stock,  or  in  loans  on  bond  and  mortgage,  to  receive  and  hold 
property  in  trust,  to  execute  such  trusts,  to  invest  in  stocks, 
with  various  other  and  extensive  powers  by  the  charter  and 
supplements  thereto  conferred,  and  with  power  "to  adopt, 
establish  and  carry  into  execution  such  by-laws,  ordinances  and 
r^ulations  as  shall,  by  its  president  and  directors,  be  judged 
necessary  or  convenient  for  the  said  corporation,  in  respect  to  its 
canal  and  banking  operations,  and  the  same  to  change,  alter, 
repeal,  annul  and  re-enact"  Various  alterations  of  the  charter 
were  made  by  supplemental  acts :  one  authorizing  the  extension 
of  the  canal  to  tiie  waters  of  the  Hudson ;  one  authorizing  the 
company  to  borrow  $500,000,  and  to  issue  pos^note3 ;  others 
increasing  the  capital  stock  to  three  million  five  hundred  thou- 
sand dollars;  another  increasing  its  capital  stock  by  an 
additional  amount  of  six  hundred  thousand  dollars,  and 
limiting  the  amount  of  bank  notes  it  may  issue  for  circu- 
lation to  not  exceeding  two  millions  of  dollars,  by  which  last 
supplement,  passed  March  6,  1886;  it  is  enacted  ''that  the  corpo- 
rate powers  of  the  said  Morris  Canal  and  Banking  Company 
shall  be  exercised  by  a  board  of  directors  to  consist  of  twenty- 
three  persons,  who  shall  elect  a  president  annually  from  their 
body,  and  possess  the  other  privileges  and  powers  already  con- 
ferred by  law." 

The  president  and  directors  of  the  company  established  a 
code  of  by-laws,  some  of  which  were  put  in  evidence,  containing 
the  provisions  referred  to  in  the  opinion  of  the  Court  hereinafter 
given.    The  first  by-law  was  as  follows : 

^  There  shall  be  a  stated  meeting  of  the  directors,  until  other- 
wise ordered,  on  Thursday  in  each  week,  at  the  banking-house 
in  Jersey  City.  The  president  may  call  a  special  meeting  when* 
ever  he  may  tiiink  it  necessary ;  he  shall  also  call  a  special 
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meeting  whenever  any  three  of  the  directors  shall  request  that 
he  shall  do  so."  And  after  providing  for  giving  notice  of 
special  meetings  the  rule  continues,  ''  Five  directors,  of  whom 
the  president  shall  always  be  one,  or  in  his  absence  seven  direc- 
tors, shall  form  a  quorum  for  the  transaction  of  the  ordinary 
business  of  the  company." 

In  the  fall  of  1840  the  Morris  Canal  and  Banking  Company 
had  become  largely  indebted  in  the  progress  of  its  business ; 
imder  some  arrangements  with  the  States  of  Indiana  and  Michi- 
gan respectively  for  the  purchase  or  in  the  negotiation  of  very 
large  amounts  of  state  bonds  the  company  was  largely  indebt^ 
to  those  states. 

In  April,  1840,  an  installment  of  the  debt  due  to  the  State  of 
Michigan  to  the  amount  of  over  $60,000  became  due  and  was 
not  paid.  A  bond  for  $35,000  due  to  Abraham  Richards  and 
David  Selden,  payable  in  March,  1840,  was  not  paid,  and  suit 
was  commenced  thereon. 

In  the  fall  of  1840,  the  treasurer  and  agent  of  the  State  of 
Michigan,  after  a  period  of  negotiation  for  the  purpose  of  secu- 
ring the  debt,  filed  or  prepared  to  be  filed  a  bill  in  equity 
addressed  to  the  Chancellor  of  the  State  of  New  Jersey,  setting 
out  the  indebtedness  of  the  Mosris  Canal  and  Banking  Company 
in  the  sum  of  $737,500  principal  moneys,  besides  a  large  amount 
for  interest  The  non-payment  of  an  installment  payable  in 
April.  It  stated  other  large  indebtedness  of  the  company,  the 
commencement  of  some  suits  against  them,  and  averred  and 
charged  that  the  company  had  suspended  its  ordinary  banking 
business  for  want  of  funds  to  carry  on  the  same,  and  that 
the  property  of  the  company  is  insufiicient  to  pay  and  satisfy 
its  just  debts.  The  bill  also  averred  that  the  company  had, 
i  since  it  became  insolvent  as  aforesaid,  sold  and  transferred  sun- 

dry property,  and  particularly  to  the  State  of  Indiana,  contrary 
to  the  statute  in  such  case  made  and  provided,  which  it  claimed 
were  void,  under  the  general  statute  of  New  Jersey  entitled  "  An 
act  to  prevent  frauds  by  incorporated  companies,"  and  the  bill 
prayed  the  appointment  of  receivers  for  the  company,  and 
also  that  all  sales,  transfers,  &c.,  since  the  1st  of  March  then 
preceding  be  declared  void. 
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Whether  this  bill  was  filed  it  does  not  certainl j  appear,  as  it 
ooold  not  be  found  on  file,  but  a  copy  of  it  was  reported  by  the 
agent  to  the  State  of  Michigan  as  having  been  filed,  and  was 
produced  by  the  plamtiiBf  as  part  of  the  proo&  in  this  cause  from 
the  printed  public  documents  of  the  State  of  Michigan. 

On  the  9th  day  of  December  following  (1840),  an  agreement 
was  entered  into  between  the  Morris  Canal  and  Banking  Com- 
pany, and  the  agent  of  the  State  of  Michigan,  by  which,  after 
reciting  that  the  company  was  on  that  day  indebted  to  the  state 
in  the  sum  of  $828,295.83  for  principal  and  interest,  the  com- 
pany agree  to  deliver  to  the  State  as  collateral  security  for  the 
payment  thereoi^  various  bonds  and  mortgages,  and  conveyances 
of  properly,  assignments  of  stocks  and  other  securities,  amount- 
ing in  all  as  therein  estimated,  to  $548,900,  but  the  treasurer  in 
his  report,  below  mentioned|  states  the  amount  of  securities 
obtained  to  be  $621,000. 

The  company  then  agreed  to  pay  $100,000  on  or  before  the 
Ist  of  January,  1844,  and  annually  thereafter,  on  the  1st  of  Jan- 
nary,  a  like  sum  till  the  whole  debt  was  paid;  any  sums 
realized  from  the  securities  to  be  applied  in  liquidation  of  the 
debt  And  the  State  of  Michigan  agreed  to  forbear  altogether  any 
demand,  suit  or  process  against  the  company,  on  account  of  the 
debt  and  interest^  until  January  lst»  1844,  and  if  the  installment  of 
$100,000  was  then  paid,  then  further  to  forbear  and  to  continue 
such  forbearance  unless  and  until  de&ult  was  made  in  the  pay^ 
ment  of  the  annual  installments. 

It  was  then  provided  that  in  case  of  de&ult  in  the  payment  of 
the  installments  or  any  of  them,  the  state  might  sell  or  otherwise 
lealize  out  of  the  securities  an  amount  sufficient  to  provide  for 
the  payment  or  payments  whereof  default  had  been  made. 

The  claim  which  in  the  said  agreement  was  erroneously  called 
a  judgment  against  the  Long  Island  Bailroad  Company,  was  in 
feet  a  debt  secured  by  mortgage  of  personal  property,  by  the 
latter  to  the  Morris  Canal  and  Banking  Company,  and  this  debt 
is  the  subject  of  the  present  action. 

The  agreement  above  stated  was  executed  by  the  president  and 
cashier  under  the  corporate  seal  of  the  company,  and  by  the 
treasurer  of  the  State  of  Michigan,  and  was  testified  to  have  been, 
executed  in  the  city  of  New  York. 
Z5 
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And  it  appeared  by  the  book  of  minutes  of  the  proceedings  of 
the  board  of  directors  of  the  Morris  Canal  and  Banking  Com- 
pany, duly  recorded  therein,  that  at  a  meeting  of  the  directors, 
at  which  five  including  the  president,  were  present,  held  Novem- 
ber 5th,  1840,  they  were  informed  of  the  negotiations  then 
pending  with  the  State  of  Michigan,  for  giving  security  and 
obtaining  further  time  for  payment ;  and  afterwards  the  record 
of  a  subsequent  meeting  states  as  follows : 

"At  a  regular  meeting  of  the  board  held  at  Jersey  City,  Thurs- 
day, the  Slst  of  December,  1840,  were  present:  The  president, 
the  vice-president,  Mr.  Kinney,  Mr.  Bacot  and  Mr.  Southard. 

"  The  agreement  with  the  State  of  Michigan,  of  9th  December, 
1840,  was  read,  and  the  following  resolution  was  imanimously 
adopted  by  the  board : 

^^Besolved.  That  the  agreement  made  by  the  executive  oflScers 
with  the  State  of  Michigan,  and  the  accompanying  papers  in 
execution  thereof,  be  and  the  same  are  hereby  approved ;  and 
that  the  executive  officers  have  power  to  comply  in  all  respects 
with  the  provisions  thereof." 

The  company  having  thus  arranged  the  claim  of  the  State  of 
Michigan,  and  having  also  made  an  arrangement  with  the  State 
of  Indiana,  in  respect  to  its  claim,  and  having  also  obtained  from 
that  State  an  advance  of  the  sum  of  $100,000  to  aid  in  making 
some  improvements  in  its  works,  continued  its  business  and 
carried  it  on,  and  so  continued  in  full  operation ;  and  upon  the 
united  application  of  the  State  of  Michigan  and  that  company, 
the  Long  Island  Bailroad  Company,  on  the  6th  of  March,  1841, 
gave  a  further  bond  and  mortgage  upon  its  real  estate,  to  secure 
the  same  indebtedness  of  $40,000,  which  the  canal  company  ia 
due  form  assigned  to  the  State  of  Michigan  by  an  assignment^ 
absolute  in  form,  executed  under  the  corporate  seal  attested  by 
the  president  and  cashier,  and  certified  by  them  to  be  executed  ia 
pursuance  of  a  resolution  of  the  board  of  directors. 

It  appeared  also  by  a  document  from  the  legislative  documents 
of  the  State  of  Michigan,  given  in  evidence  by  the  plaintiff, 
that  the  state  treasurer.  In  January,  1841,  made  a  report  to  the 
governor  of  that  state,  of  his  acts  in  his  agency  aforesaid,  in. 
which  he  stated  that  when,  in  April,  1840,  he  applied  for  the 
installment  than  due  the  state,  he  was  informed  that  the  com- 
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pany  was  then  onable  to  meet  their  engagements,  and  that  he 
was  fully  convinced  of  this,  and  that  they  had  previously  failed 
to  pay  other  creditors.  That  his  efforts  were  then  directed  to 
obtain  adequate  security  for  the  ultimate  payment  of  the  whole 
debt  That  the  company  then  stated  that  their  assets  or  securi- 
ties being  mostly  embarrassed,  it  was  impossible  for  them  to 
give  such  unincumbered  security  as  he  required,  but  that 
being  actively  engaged  in  releasing  them,  if  he  would  allow 
ihem  about  eight  weeks  delay,  they  hoped  to  be  able  to  meet  his 
demands.    After  some  further  particulars  his  report  proceeds : 

^*It  gives  me  pleasure  to  state,  that  although  they  could  not 
give  securities  to  the  full  amount  of  the  debt,  without  depriving 
themselves  of  the  means  of  carrying  on  their  important  improve- 
ments and  current  business,  yet  there  is  strong  ground  to  hope 
that  through  the  favorable  arrangement  effected  with  most  of 
their  creditors,  and  from  their  connection  with  other  important 
works  of  internal  improvements,  running  through  Pennsylvania, 
Ac.,  the  company  will  recover  from  its  embarrassments.  The 
Indiana  commissioner  is  so  fully  ct>nvinced  of  this  that  he  has 
advanced  them,  as  above  stated,  $100,000,  for  the  enlargement 
of  the  locks  of  their  canal.  From  my  own  personal  observa- 
tions on  the  line  of  these  works,  as  well  as  from  information  from 
competent  judges,  I  feel  confident  that  their  revenue  will  very 
soon  be  greatly  increased  by  virtue  of  their  union  and  arrange- 
ments with  other  valuable  and  useful  transportation  lines,  coal 
companies  and  iron  founderies  now  in  operation  on  the  borders 
of  the  canaL  The  probability  too,  is  that  many  more  of  these 
latter  establishments  will  be  erected,  as  it  is  ascertained  that  iron 
can  be  made  with  anthracite  coal,  at  $15  per  ton,  which  must 
drive  foreign  competition  out  of  our  markets,  the  price  being 
thirty  to  thirty-two  dollars  in  the  city  of  New  York.  Should 
these  expectations  be  realized,  the  Morris  Canal  Stock  might 
be  so  enhanced  in  value  as  to  enable  the  company  to  pay  off  all 
their  debts.  Some  indication  of  this  was  given  in  the  sudden 
rise  of  their  stock,  from  9  to  28  per  cent,  as  soon  as  it  was  known 
they  had  effected  an  arrangement  with  the  States  of  Indiana 
and  Michigan  .  .  . 

"  The  securities  I  have  obtained  amount  to  $621,000,  and  will, 
in  my  opinion,  be  ultimately  good  for  at  least  $500,000." 
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After  these  arrangements  the  company  continued  its  business, 
carrying  on  its  operations  until  the  &11  of  1841,  and  it  was  ad- 
mitted on  the  trial  that  the  office  of  the  company  at  Jersey  City 
was  open  for  the  transaction  of  ordinary  business,  until  the  24tii 
September,  1841.  The  executive  officers  of  the  company  being 
in  attendance  during  business  hours,  and  said  office  being  acces- 
sible for  the  purposes  of  business  during  that  period ;  and  that 
said  company  purported  and  assumed  to  continue  and  act  as  a 
corporation  until  that  time.  But  proo&  were  given  by  the  plain- 
tiff, showing  that  in  truth  the  company  was  in  December,  1840, 
indebted  to  an  amount  greater  than  the  amount  of  its  property, 
and  the  subsequent  winding  up  of  its  affairs  showed  that  this 
was  so.  On  the  other  hand,  there  was  evidence  that  at  that  time 
the  officers  of  the  company  expected  to  be  able  to  extricate  the 
company  firom  its  embarrassmentS|  and  continue  the  company 
in  successful  operation. 

In  the  latter  part  of  the  year  1841,  Richards  and  Selden^  who 
had  recovered  several  judgments  against  the  company  in  New 
York  and  New  Jersey,  filed  a  bill  in  Chancery  in  the  latter 
state,  and  such  proceedings  were  had  thereon,  that  on  the  29th  of 
January,  1842,  a  decree  was  obtained,  declaring  that  the  company 
has  become  insolvent,  enjoining  the  company  and  its  officers,  &c., 
from  exercising  its  franchises,  or  collecting,  receiving  or  paying 
out  or  transferring  its  estate,  property  or  effects,  and  appointing 
receivers  to  take  the  property  of  the  company  into  their  posses- 
sion and  administer  the  same  according  to  the  laws  of  that  state, 
for  winding  up  the  affairs  of  insolvent  corporations. 

The  State  of  Michigan,  in  1842,  received  a  further  mortgage, 
executed  directly  to  the  state,  upon  the  personal  property  of 
the  railroad  company  to  secure  the  same  debt ;  and  subsequently, 
by  authority  of  the  state,  the  bond  and  mortgage  and  debt  due 
to  the  state,  was  advertised  for  sale  at  public  auction  at  the  Mer- 
chants' Exchange  in  the  city  of  New  York,  on  or  about  the  24th 
of  May,  1848,  and  the  debt  and  securities  were  bid  in  by  an 
agent  of  the  state  for  $20,000,  but,  pursuant  to  a  previous 
arrangement,  the  bid  was  taken  by  Abraham  G.  Thompson,  and 
on  the  thirtieth  of  May  the  debt  and  mortgage  was  assigned  by 
the  State  of  Michigan  to  Thompson,  in  consideration  of  the  sum 
of  $20,000,  paid  to  them  by  him  therefor.    By  a  private  arrange- 


NEW  YORK  —  JtJLY,  1858.  277 

Hoyt  T.  Shelden. 

ment  with  Thompson,  the  before  mentioned  George  Griswold  was 
interested  with  Thompson  in  this  poichase,  and  received  from 
the  company  a  portion  of  their  bonds  afterwards  given  for  the 
debt,  (the  original  mortgage  remaining  as  security,)  but  he  sub- 
sequently, before  December  4th,  1847,  relinquished  that  interest 
to  Thompson  and  received  the  money  therefor.  The  reason  for 
making  Fiske  a  party  defendant,  was  the  allegation  that  he  eiao 
was  interested  therein.         ^ 

In  the  years  1846  and  1847,  the  plaintiff  in  this  action  be* 
came,  by  sundry  conveyances,  assignee  of  the  several  judg* 
ments  held  by  Richards  and  Selden ;  and  also  by  transfers,  firom 
the  receivers  of  the  Morris  Canal  and  Banking  Company,  au- 
thorized by  the  Court  of  Chancery  in  New  Jersey,  had  become 
entitled  to  whatever  iaterest  or  tide  those  receivers  could  trans* 
fer  to  him  in  various  assets  and  property  late  of  that  company, 
and  among  them  the  aforesaid  debt  due  from  the  Long  Island 
Bailroad  Company  to  the  Morris  Canal  and  Banking  Com- 
pany, which  had  been  so  assigned  as  aforesaid  to  the  State  of 
Michigan. 

It  JB  not  necessary  to  state  the  particulars  of  those  transfers, 
since  the  decision  of  this  action  assumes  that  the  plaintiff  had 
saffident  title  to  recover  the  securities  held  by  Thompson,  if  the 
title  of  the  latter  could  be  impeached. 

In  the  year  1847,  the  present  suit  was  commenced  by  the 
plaintiff  to  recover  the  securities  held  by  Thompson,  and  all 
moneys  paid  by  the  Long  Island  Company  thereon,  and  the 
moneys  remaining  unpaid,  with  interest  Meantime  the  form  of 
tiie  securities  had  been  changed  and  the  indebtedness  was  in  the 
form  of  forty  bonds  of  $1,000  each,  with  coupons  for  the  interest 
annexed*  But  of  these,  $10,000  and  interest  had  been  paid  to 
Thompson  before  this  suit  was  brought,  and  a  further  $10,000 
was  paid  in  May,  1848,  after  the  action  was  commenced. 

The  grounds  of  the  plaintiff's  claim  were  that  the  transfer  by 
the  Morris  Canal  and  Banking  Company  to  the  State  of  Michigan 
was  void,  because  the  same  was  executed  by  the  officers  of  the 
company  under  the  corporate  seal  without  due  authority,  and 
also  because  the  transfer  was  made  when  the  company  was  insol- 
vent) and  done  by  the  officers  in  contemplation  of  insolvency, 
and  in  contravention  of  the  statute  of  New  Jersey,  above  referred 
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to,  entitled  "An  act  to  prevent  frauds  by  incorporated  com- 
panies," the  important  section  whereof  is  as  follows : 

"Whenever  any  such  incorporated  company  shall  hereafter 
become  insolvent,  or  shall  suspend  the  ordinary  business  of  the 
said  company  for  want  of  funds  to  carry  on  the  same,  it  shall 
not  be  lawful  for  the  directors  or  managers  of  the  said  company 
or  for  any  officer  or  agent  of  the  said  company  to  sell,  convey, 
assign  or  transfer  any  of  the  estate,  effects,  choses  in  action, 
goods,  chattels,  rigl^ts  or  credits,  lands  or  tenements  of  the  said 
company ;  nor  shall  it  be  lawful  to  make  any  such  sale,  convey- 
ance, assignment  or  transfer,  in  contemplation  of  the  insolvency 
of  any  such  company,  and  every  such  sale,  conveyance,  assign- 
ment or  transfer  shall  be  utterly  null  and  void,  as  against 
creditors :  Provided  always^  that  in  case  of  a  bona  fde  purchase 
for  a  valuable  consideration  before  the  said  company  shall  have 
actually  suspended  the  ordinary  business  of  the  said  company 
as  aforesaid  by  any  person  having  no  knowledge,  information  or 
notice  of  the  insolvency  of  the  said  company,  or  of  the  sale 
being  made  in  contemplation  of  the  insolvency  of  the  said  com- 
pany, such  purchase  shall  not  be  invalidated  or  impeached." 

After  this  action  was  commenced,  and  in  1850,  litigation  arose 
between  the  plaintiff  and  George  Griswold  and  other  parties,  for 
the  purpose  of  charging  Griswold  and  others  who  had  been 
directors  of  the  company  with  violations  of  duty  and  to  reclaim 
from  him  and  fhem  other  securities  alleged  to  have  been  ille- 
gally transferred  to  them — the  action  in  no  wise  related  to  the 
subject  matter  of  this  suit  On  the  17th  November,  1853,  the 
present  plaintiff  executed  a  release  under  seal  to  Grriswold,  reci- 
ting the  litigation  so  pending,  and  in  order  to  avoid  further  liti- 
gation in  the  matter,  and  for  the  consideration  therein  expressed, 
declaring  all  the  matters  involved  in  the  said  controversy,  and 
everything  growing  out  of  or  connected  therewith,  and  all 
claims  and  demands  of  every  name  and  nature  which  the  plaintiff 
then  had  against  Griswold,  or  to  which  he  might  be  entitled,  shall 
be  compromised,  adjusted,  liquidated,  discharged,  released  and 
settled,  and  the  said  Griswold  forever  discharged  and  released 
therefrom.  It  then  concluded  with  a  general  release  of  all 
claims,  &c.,  which  he  or  his  heirs  can  or  shall  have  by  reason  of 
all  or  any  of  said  claims,  demands,  or  matters  before  recited  or 
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referred  to,  and  each  of  them;  and  also  bj  reason  of  any  matter, 
canse  or  thing  whatsoever  £rom  the  beginning  of  the  world  to 
the  date  thereof. 

'This  release  was  set  up  by  the  defendant,  Shelden,  by  way  of 
supplemental  answer,  and  was  insisted  upon  as  a  bar  to  this  suit, 
on  ^e  ground  that  Griswold  haying  been  jointly  interested  with 
Thompson,  the  plaintiff's  claim  was  against  Thompson  and 
Griswold  jointly,  and  having  released  Griswold  the  plaintiff  had 
released  both. 

The  facts  found  by  Mr.  Justice  Hoffman  upon*  the  evidence 
were  most  of  them  in  conformity  with  the  foregoing  statement 
And  he  found  affirmatively  that  at  the  time  when  the  agreement 
was  made  with  the  State  of  Michigan,  and  for  some  time  prior 
thereto,  the  Morris  Canal  and  Banking  Company  was  insolvent 
and  unable  to  pay  its  debts,  and  that  the  assignment  and  trans- 
fer of  the  property  in  question  was  made  in  contemplation  of  its 
insolvency,  and  was  made  with  full  knowledge  of  such  insol- 
vency had  by  the  State  of  Michigan  through  its  treasurer,  as 
well  as  by  the  said  company. 

One  of  the  witnesses,  Hammond,  who  made  the  sale  on  behalf 
of  the  State  of  Michigan  to  Thompson,  testified  that  he  showed 
Thompson  a  copy  of  the  agreement  of  the  9th  December,  1840, 
and  to  Mr.  Strong  his  attorney.  And  also  as  follows :  "  The 
papers  and  documents  referring  to  the  claim  of  the  State  of  Michi- 
gan  were  examined  in  the  office  of  said  Thompson  or  Strong,  or 
both  of  said  offices,  the  copy  of  said  assignment  being  printed 
among  the  public  documents  of  the  legislature  of  the  state  for 
the  year  1840  or  1841."  The  Justice  found  that  Thompson 
was,  prior  to  his  purchase,  informed  that  the  State  of  Michigan 
would  only  sell  what  right  and  title  it  possessed,  and  would  not 
guarantee  the  solvency  of  the  said  Morris  Canal  and  Banking 
Company  or  the  title;  and  upon  the  testimony  last  above  recited 
he  also  found  "  that  the  papers  connected  wi^  the  claim  of  such 
state  were  examined  by  said  Thompson  or  his  attorneys  and 
agents."    And  the  conclusions  of  law  of  the  said  Justice  were: 

That  the  transfer  to  the  State  of  Michigan  was  illegal, 
inoperative  and  incapable  of  passing  any  titie. 

That  the  company  could  at  any  time  have  annulled  it  and 
xedaimed  the  securities. 
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That  the  right  and  title  to  the  securitieB  passed  to  the  reoeiveia 
of  the  oompan J,  and  from  them  to  the  plaintiff. 

That  Thompson  and  Griswold  acquired  no  better  title  or  right 
than  was  possessed  bj  the  State  of  Michigan. 

That  the  plaintiff  is  entitled  to  sue  for  and  recover  the  said 
securities,  and  all  moneys  paid  thereon  to  Thompson,  and  all 
still  remaining  unpaid,  as  well  against  Thompson  as  also  against 
the  defendants,  the  Long  Island  Railroad  Company. 

That  the  release  to  Griswold  has  no  legal  or  equitable  opera- 
tion to  discharge  the  defendants  from  liability  to  the  plaintiff  on 
account  of  such  aecuritiesy  or  to  affect  the  plaintiff's  right  and 
daim  thereto. 

A  judgment  or  decree  was  entered  in  pursuance  of  the  deoiaion 
of  the  Justice,  by  which  the  title  to  the  claim  and  bonds  and 
mortgages  in  question  was  adjudged  to  be  in  the  plaintiff,  and  that 
he  recoyer  the  same.  That  Shelden,  executor  of  Thompson,  pay 
to  the  plaintiff  the  $20,000  and  the  interest  moneys  already  paid 
by  the  Long  Island  Railroad  Company  with  interest  thereon, 
amounting  to  $69,297.51,  and  deliver  up  to  the  plaintiff  the 
other  bonds  not  yet  paid,  or  pay  to  the  plaintiff  the  amount 
thereof  with  interest,  that  being  the  sum  of  $40,131.88;  and  if 
the  said  Shelden  should  not  make  the  pajrment  and  delivery  so 
adjudged,  then  that  the  Loi^  Island  Railroad  Company  pay  to  the 
plaintiff  the  whole  of  the  above  amoimts,  except  the  amount  of 
$10,000  paid,  as  above  stated  to  Thompson  before  this  suit  was 
brought  with  the  interest  thereon.  The  plaintiff  to  recover  his 
costs  of  Shelden,  executor,  and  the  other  parties  to  pay  their  own 
cpsts. 

Exceptions  in  due  form  were  taken  by  the  defendant  Shelden 
to  the  findings  and  conclusions  of  law,  and  the  decision  and 
judgment,  and  from  the  judgment  the  said  defendant  Shelden 
appealed  to  the  G^eral  Term. 

Ambrose  L.  Jordan  and  Oeorg^  Wood,  for  the  appellant 

I.  The  assignment  to  Thompson  was  executed  by  competent 
authority  from  the  board  of  directors. 

1.  It  was  formally  executed  under  the  corporate  seal  by  the 
proper  officers,  and  this  is  presumptive  evidence  that  it  was 
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execated  by  competent  authority  fix)m  the  corporation.  (1  Seld., 
335,  Buggies,  Ch.  J. ;  id.,  356,  Paige,  J. ;  Jackson  y.  Campbell^  5 
Wend.,  575 ;  LawM  v.  Steam  Saw  Mm,  6  Paige,  60;  S  Barb.  Ch'y 
E.,  289.) 

2.  There  is  no  evidence,  &ct  or  circomstance  to  rebut  this 
presumption. 

8.  The  proof  of  acquiescence  on  the  part  of  the  directors  is 
abundant,  and  sustains  the  presumption.  {Lavntrux  y.  Tayhr, 
5  Hill,  107,  113 ;  Story  on  Agency,  §  239.) 

4.  The  acquiesence  of  the  board  of  directors  in  the  assignment 
is  sufficient  evidence  that  they  authorized  the  act 

5.  The  resolution  of  the  directors  of  Slst  December,  1840, 
was  a  full  and  express  authority  to  the  officers  to  complete  the 
transfer. 

It  was  passed  by  a  board  legally  constituted.  The  charter 
authorized  the  by-laws.  The  by-laws  conferred  the  power  to 
pass  the  resolution  upon  the  quorum  of  five,  by  whom  it  was 
passed.    The  transfer  of  the  securities  was  ordinary  business. 

IL  The  assignment  in  question  was  valid,  notwithstanding  the 
statute  of  New  Jersey,  entitled  "An  act  to  prevent  jfrauds  by 
incorporated  companies." 

1.  Foreign  statutes  have  no  force  froprio  vigore.  (Story's  Con- 
flict of  Laws,  §§  7,  20,  23;  2  Kent's  Com.,  406,  407,  457; 
Harrison  v.  Sterry^  5  Cranch,  264,  6  Binney,  864;  Holmes  y. 
Bemsen,  4  Johns.  Ch'y,  460;  S.  C,  20  J.  B.,  254 ;  Ogden  v.  Satm- 
ders,  12  Wheat,  361 ;  Johnson  v.  Him%  23  Wend.,  87 ;  Abraham 
V.  Pksiero,  8  id.,  58;  1  Seld.,  888,  840,  848 ;  6  McLean  B.,  Ill, 
16;  6  Hin,  526;  1  Comst,  865,  867;  1  Kern.,  487;  8  Sandf ,  811 ; 

5  Duer,  648.) 

m.  The  title  assigned  to  the  State  of  Michigan  was  not  void. 
It  was  good  as  against  the  company,  a|id  as  against  all  the 
world,  imtil  impeached  by  some  judicial  decree.  A  bona  fids 
purchaser  from  Michigan  therefore  acquired  a  valid  title. 

lY.  The  State  of  Michigan  was  a  bona  fids  purchaser,  and  her 
title  was  therefore  not  even  voidable. 

1.  %e  paid  a  new  and  valuable  consideration.  Forbearance  is 
a  good  consideration  for  a  promise.  {Ontario  Bank  v»  Worihington, 
12  Wjend.,  593 ;  Stalker  v.  McDanaM,  6  Hill,  93 ;  SIpear  v.  Myers, 

6  Barb.  S.  C.  E.  445;  Smith,  v.  Ty^,  16  Pet.;  1,  16  J.  B.,  70.) 

36 


282  CASES  IN  THE  SUPERIOR  COURT. 

Hoyt  V.  Shelden. 

2.  She  purcliased  without  notice  of  anything  which  should 
defeat  her  title. 

Y.  Abraham  G.  Thompson  was  a  bona  fide  purchaser,  whether 
the  State  of  Michigan  was  or  not  {Andrews  v.  Diedrich^  14 
Wend.,  81 ;  Mourrey  v.  Walsh,  7  Cow.,  238 ;  4  J.  R,  216.) 

1.  He  paid  the  consideration  in  money. 

2.  No  notice  that  the  company  was  insolvent,  or  that  insol- 
vency was  contemplated  when  the  transfer  to  Michigan  was 
made,  is  brought  home  to  him.  (1  Johns.  Ch'y,  622 ;  1  Hopk. 
Ch'y,  575.) 

VI.  The  release  to  Griswold,  one  of  the  joint  purchasers, 
operated  as  a  release  to  the  other  defendants.  (Bac  Abr.,  Release, 
9 ;  Branson  v.  Fitxhugh,  1  Hill,  185 ;  Bank  of  Paughheepsie  v. 
Ibbotscm,  5  Hill,  461 ;  16  J.  R,  70.) 

Jesse  Hoyt,  respondent^  in  person. 

L  The  plaintiff's  right  to  recover  on  the  case  made  by  the  bill 
of  complaint  is  established  by  the  Court  of  Appeals,  (1  Seld. 
R,  320.) 

XL  The  proo&  establish  that  case. 

1.  The  plaintiff's  title  through  the  receivers  is  fully  sustained. 

2.  That  the  assignment  to  the  State  of  Michigan  was  not  the 
corporate  act  of  the  company,  but  only  the  act  of  the  executive 
officers  without  authority  is  proved. 

The  by-law  does  not  vary  the  case. 

a.  To  give  the  by-law  the  effect  claimed,  would  be  to  over- 
ride the  charter  by  substituting  a  quorum  of  five  directors  for  a 
majority  of  the  directors.  (  Leggett  v.  The  Franklin  Bank,  Saxton'a 
Ch'y  R,  541 ;  Angel  k  Ames  on  Corp.,  ch.  10,  §  348 ;  Merchants^ 
Bank  v.  Smith,  19  J.  R,  115 ;  Ex  parte  Wilcox,  7  Cow.,  402 ;  4 
Paige,  136 ;  8  Halst  Ch'y  R,  589 ;  1  Stockt  Ch'y  R,  457,  460.) 

J.  The  act  was  not  ordinary  business  within  the  by-law. 

8.  The  company  was  insolvent  at  and  before  the  agreement  of 
9th  December,  1840,  within  the  meaning  of  the  act  of  New 
Jersey.  (  Oakley  v.  Paterson  Bank,  1  Green's  Ch'y  R,  171.) 

The  construction  of  the  act  given  by  the  Courts  of  New  Jersey 
is  conclusive  upon  the  Courts  of  this  State.  (  6  Pet  R,  291 ;  12, 
id.,  32;  11  Wheat,  861;  OtrUm  v.  Felder,  6  Rich.  Eq.  R,  (So. 
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Car.)  58  to  66 ;  1  HiU,  483 ;  1  Comst,  365 ;  1  Kem.,  487,  438;  6 
HiU,  526;  WaJterhouae  v.  Stansfdd,  13  Eng.  L.  and  Eq.  R,  465.) 

4.  The  State  of  Michigan  knew  of  that  insolvency  at  the 
time. 

5.  In  this  state  the  plaintiff  would  be  entitled  to  recover  fix>m 
the  State  of  Michigan,  on  either  of  the  grounds  that  the  assign- 
ment was  not  the  act  of  the  company  or  that  the  act  was  void 
under  the  insolvent  law  of  New  Jersey.  (Oillett  v.  PhiUtpSj  2  Kem., 
114;  Cbm  Exchange  Bank  v.  Cumberland  Coal  Co.^  1  Bosw.  R, 
436;  1  Stockt.  Ch'y  R.,  457 ;  Broumer  v.  Earieck,  5  Seld.,  589.) 

in.  The  title  of  Thompson,  though  bona  fde^  for  value,  and 
without  notice  of  the  defects  in  the  title  of  the  state,  could  be 
no  better  than  the  title  of  his  assignor.  (1  Seld.  R,  386 ;  3  Kem., 
114;  Brandon  v.  Brandon,  39  Eng.  L.  and  Eq.  R,  188.) 

lY.  Thompson  stood  in  no  such  position.  He  bought  at  a 
speculative  price.  He  had  knowledge  of  the  source  of  the  title 
of  the  state  and  of  the  manner  it  was  acquired,  and  he  personally, 
or  by  those  who  were  interested  with  him  in  the  purchase,  had 
notice  of  the  insolvency  of  the  company  and  of  the  invalidity 
of  the  assignment. 

V.  The  release  of  Griswold  does  not  bar  the  claim. 

1.  It  does  not  relate  to  the  subject;  the  present  claim  was  not 
before  the  minds  of  the  parties.  The  general  terms  of  the 
release  must  be  confined  to  the  matters  to  which  in  &ct  it 
related.  The  plaintiff  at  that  time  had  no  knowledge  that  Gris« 
wold  was  interested.  {Beading  Railroad  Co.  v.  Johnson,  7  Watts  & 
Serg.,  317 ;  Goh  v.  Oihscm,  1  Yes.,  507 ;  Bamsden  v.  Hylton,  2  id., 
304 ;  Lamport  v.  Corhe,  5  Bam.  &  Aid.,  606 ;  Simons  v.  John- 
son, 3  id.,  175;  SoUy  v.  lirbes,  2  Brod  &  Bing.,  38;  Jackson  v. 
Stackhouse,  1  Cow.,  122 ;  1  Story  Eq.  Jur.,  §  145 ;  5  Hill,  461 ; 
1  Edwards  Ch'y  R,  85;  3*id.,  17;  5  Gill.  &  Johns.,  314;  13 
Com.  Bench  R,  652;  16  Mees.  k  Wels.,  128;  25  Eng.  L.  and 
Eq.  1;  20  id.,  157.) 

Bt  the  Court.  Woodruff,  J. — The  Court  of  Appeals, 
when  this  case  was  before  them  for  consideration  under  the 
demurrer  to  the  plaintiffs  complaint  (1  Selden's  Rep.,  320), 
decided :  That  the  assignments  made  by  the  Morris  Canal  and 
Banking  Company  to  the  State  of  Michigan,  if  executed  by  the 


284  CASES  IN  THE  SUPERIOR  COURT. 

Hoyt  T.  Shelden. 

president  and  cashier  without  the  authority  of  the  directors  of 
the  company,  were  not  valid  to  pass  the  title  to  the  State  of 
Michigan  for  the  purposes  and  upon  the  considerations  stated  in 
the  bill  of  complaint; 

That  the  defendant's  testator,  Thompson,  having,  as  was  by 
the  demurrer  admitted,  purchased  the  securities  in  question  from 
the  State  of  Michigan,  with  notice  of  this  defect  in  the  title  of 
that  state,  obtained  no  better  title ; 

And  that  the  present  plaintiff^  by  the  proceedings  in  the  Court 
of  Chancery  in  New  Jersey,  and  the  assignment  from  the  receiv- 
ers, &C.,  obtained  a  sufficient  title  to  enable  him  to  recover  the 
securities,  if  thus  held  by  Thompson,  assuming  the  allegations 
in  the  bill  of  complaint  to  be  true. 

In  our  judgment,  these  are  all  the  points  which  are  to  be 
deemed  settled  by  the  decision  of  that  Court 

If  in  these  particulars  the  case,  as  it  now  comes  before  us,  on 
appeal  from  the  judgment  awarded  on  the  trial,  is  the  same;  t.  e., 
if  it  is  now  established  by  proof  that  the  transfers,  which  the 
plaintiff  seeks  to  avoid,  were  executed  without  competent  autho- 
rity, and  that  the  defendant's  testator,  Thompson,  was  aware  of 
the  defect  when  he  purchased  the  securities  in  question,  then  we 
have  simply  to  refer  to  the  decision  of  the  Court  of  Appeals  and 
affirm  the  judgment 

But  if  such  defect  do  not  exist,  or  i^  as  between  the  plaintiff 
and  the  defendant,  the  instruments  are  to  be  taken  to  be  duly 
executed,  then  a  further  question  arises,  upon  which  the  Court 
of  Appeals  have  not  passed,  viz.,  whether  the  insolvency  of  the 
Morris  Canal  and  Banking  Company,  at  the  time  wh^n  the 
transfers  were  made,  tmder  the  facts  proved  herein,  shall  operate 
to  invalidate  the  title  of  Thompson  (the  defendant's  testator),  and 
enable  the  plaintiff  to  reclaim  the  securities  ? 

There  are,  therefore,  before  us  two  prominent  questions. 
First  Whether  the  judgment  below  should  be  sustained  upon 
the  ground  of  the  insufficient  or  unauthorized  execution  of  the 
instruments  of  transfer? 

Or  if  not,  then,  Second,  whether  it  should  be  sustained  upon 
the  ground  that  the  company  was  insolvent  when  the  instru* 
ments  were  executed? 

And  these  questions,  we  apprehend,  are  to  be  considered 
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aeparatelj,  and  the  first  is  to  be  viewed  as  it  would  be  if  the 
company  was  perfectlj  solvent  at  the  time  the  instruments  were 
executed.  And,  so  considered,  the  question  becomes  in  effect 
Ihis:  Were  these  instruments  so  executed  that  the  company 
itself  if  solvent,  and  in  the  full  exercise  of  all  its  powers, 
would,  as  between  them  and  Thompson,  have  been  bound  by 
the  assignments? 

First  In  the  opinion  of  this  Court  at  General  Term,  when 
the  cause  was  heard  on  the  demurrer,  (3  Sandf.  S.  C.  B.,  416,) 
it  was  deemed  to  be  clearly  settled  that  where  the  corporate  seal 
is  proved  to  have  been  affixed  to  an,  instrument  by  the  officers 
to  whom  its  custody  is  entrusted,  and  the  instrument  is  signed, 
and  attested  by  the  executive  officers  whose  duty,  according  to 
the  usual  course  of  business,  it  is  to  certify  and  attest  the  acts 
of  the  corporation,  and  especially  where  such  officers  in  fact 
certify  that  the  instrument  is  executed  in  pursuance  of  a  resolu- 
tion of  the  board  of  directors,  it  will  be  presumed  that  they 
were  authorized  to  perform  the  act;  and  it  was  deemed  at  least 
doubtful  whether  the  corporation  could,  as  against  one  who 
acted  upon  the  fidth  of  an  instrument  so  attested  and  without 
notice  of  any  want  of  authority,  or  that  the  attestation  was  not 
in  all  respects  true,  be  permitted  to  impeach  it  by  denying  such 
authority. 

Mr.  Justice  Paige,  in  his  opinion  in  the  Court  of  Appeals, 
(1  Seld.  Bep.,  S65,)  fully  recognizes  the  presumption  above 
su^ested;  and  he  further  supports  the  intimation  given  in  the 
opinion  of  this  Court,  above  referred  to,  so  feur  as  to  express  the 
opinion  that  if  the  assignments  had  beoa  made  to  the  State  of 
Michigan  for  a  new  consideration  paid  at  the  time,  so  as  to 
entitle  that  state  to  the  character  of  a  Ixmafdt  purchaser,  with- 
out notice  of  any  want  of  authority  in  the  officers  of  the 
company  to  execute  the  assignments,  the  company  would  be 
estopped  £rom  denying  that  its  president  and  cashier  had  com- 
petent authority  to  execute  and  deliver  the  assignments  to  the 
State  of  Michigan. 

It  appears  to  us  that  the  agreement  by  the  State  of  Michigan, 
under  which  they  received  the  securities  in  question,  was  a  new 
consideration  moving  from  them  to  the  company,  fully  sufficient 
to  place  them,  in  relation  to  this  transaction,  in  the  position  of 
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bona  fide  purchasers  for  yalu^.  The  agreement  r^ites  that  there 
was  due  to  the  state  from  the  company,  on  the  day  of  its  date, 
for  principal  and  interest,  the  sum  of  $823,296.83 ;  and  in  con- 
sideration of  the  assignment  of  securities  thereby  made,  and  the 
agreement  by  the  company  to  pay  the  sum  of  $100,000,  on 
account  of  principal  and  interest,  on  or  before  the  first  day 
of  January,  1844,  and  a  like  sum  annually  thereafter  on  the 
first  day  of  January  in  each  year,  until  the  whole  debt  and  the 
interest  thereon  should  be  fully  paid,  the  State  of  Michigan 
agreed  to  forbear  any  demand,  suit  or  process  whatever,  on 
account  of  their  debt  and  interest,  not  only  until  the  first  day 
of  January,  1844,  but  also  thence  onward  so  long  as  such 
annual  payments  should  be  made.  By  this  stipulation  the 
agreement  operated  (if  the  company  should  not  make  de&ult) 
to  extend  a  credit  to  the  company,  running  through  a  period  of 
upwards  of  twelve  years,  which  must  elapse  before,  by  the 
installments  stipulated,  the  whole  debt  and  interest  wotdd  be 
paid. 

But  the  views  of  Mr.  Justice  Paige  would  still  more  clearly 
protect  the  title  of  Thompson  against  any  allegation  by  the  com- 
pany that  their  president  and  cashier  were  not  duly  authorized 
to  execute  the  assignments.  There  is  no  pretence  that  he  had 
any  notice  that  the  execution  of  the  papers  was  not  duly  autho- 
rized. It  is  not  apparent  that  he  could  have  obtained,  had  he 
sought  it,  any  higher  assurance  of  such  authority.  He  had 
before  him  what  was  tantamount  to  a  certificate  that  the  assign- 
ment in  question  was  made,  not  merely  by  the  authority  of  the 
corporation,  but  that  it  was  made  in  pursuance  of  a  resolution 
of  the  board  of  directors. 

He  became  a  purchaser  for  a  new  consideration,  in  money,  paid 
at  the  time,  and  in  reliance  upon  the  assurance,  which  the  execu- 
tion of  the  instruments,  in  due  and  proper  form,  by  the  company 
gave  him,  and  on  the  proper  attestation  by  the  officers  to  such 
execution. 

The  consideration  he  so  paid  went  not  merely  to  the  State  of 
Michigan,  but  it  went  to  the  benefit  of  the  company  itseli^ 
towards  the  satisfaction  of  their  debt  In  truth,  the  sale  was 
made  by  their  authority,  and  the  payment  of  the  consideration 
was  a  payment  to  their  use.    It  is  difficult  to  see  why  he  is  not^ 
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in  a  court  of  equity,  entitled,  at  l^^t,  ta  the  same  protection 
that  the  State  of  Michigan  would  be,  had  they  received  the 
transfer  upon  a  consideration  paid  bona  fide  in  money  to  the 
oompany  at  the  time  of  the  transfer,  without  notice. 

Nor  is  it  apparent  that  his  receiving  the  transfer,  tmder  such 
circumstances,  from  the  company,  mediately,  through  the  State 
of  Michigan,  should  in  equity  affect  his  title  to  protection,  if  it 
would  be  protected,  had  he  dealt  with  the  company  directly,  at 
the  time  of  the  transfer  to  that  state. 

It  is,  however,  clear  that  this  view  of  the  subject  did  not 
obtain  the  concurrence  of  the  Chief  Judge  of  tiie  Court  of 
Appeals  to  the  full  extent  He  went  no  further  than  to  say  th^t 
a  deed  formally  executed  under  the  corporate  seal,  bears  upon  its 
&ce  the  presumption  that  it  was  executed  by  corporate  authority. 
The  bill,  which  the  demurrer  admitted  to  be  true,  stated  that  the 
agent  of  the  State  of  Michigan  prevailed  upon  the  president  and 
cashier  to  execute  the  instrument,  without  the  knowledge,  assent 
or  approbation  of  the  directors,  and  that  Thompson  knew,  when 
he  purchased,  that  the  State  of  Michigan  had  no  legal  title,  and 
had  no  legal  power,  right  or  authority  to  transfer  the  securities, 
and  could  give  no  lawful  title  thereto ;  and  upon  these  admit- 
ted &cts,  the  Chief  Justice  concludes  that  the  company  itself 
might  impeach  the  transfer,  and  that  the  acts  were  not  the  acts  of 
the  corporation,  and  therefore  the  state  acquired  no  title.  And 
we  are  probably  not  at  liberty  to  assume  that  the  opinion  of  Mr. 
Justice  Paioe  on  this  point  was  concurred  in  by  the  other  members 
of  the  Court,  as  their  views  are  not  expressed  upon  that  point. 

We  pass,  therefore,  to  the  important  inquiry  whether  the  £stcts 
proved  warrant  the  conclusion  that  the  transfers  were  executed 
without  competent  authority  ? 

By  the  charter  as  amended  (act  of  March  5, 1836,  §  4),  it  is 
provided  that  "  the  corporate  powers  of  the  company  shall  be 
exercised  by  a  board  of  directors,  to  consist  of  twenty-three  per- 
sons, who  shall  elect  a  president  annually  £rom  their  body,  and 
possess  the  other  privileges  and  powers  already  conferred  by 
law."  Among  the  powers  previously  conferred  upon  the  corpo- 
ration, and  to  be  exercised  by  the  president  and  directors,  was 
the  power  '*  to  adopt,  establish  and  carry  into  execution  such 
by-laws,  ordinances  and  regulations  as  shall  by  its  president  and 
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directors  be  judged  necessary  and  convenient  for  the  said  corpo- 
ration, in  respect  to  its  canal  and  banking  operations,  in  the 
charter  afterwards  mentioned,  and  the  same  to  change,  alter," 
&c.  (  §  1  of  act  of  81st  December,  1824.) 

Upon  these  provisions,  we  observe,  that  every  power,  which 
this  creature  of  the  statute  possessed,  either  expressly  given  or 
necessarily  implied  in  the  act  of  incorporation,  is  a  '^  corporate 
power,"  and  every  act  of  whatever  kind  which  can  legally  bind 
the  company,  must  be  done  under  its  "corporate  powers,"  and 
in  "exercise"  thereof.  And  yet,  we  apprehend  it  would  be 
nowhere  claimed  that  when  the  legislature,  by  the  amendment 
above  cited,  declared  that  the  "  corporate  powers  shall  be  exer- 
cised by  a  board  of  directors  to  consist  of  twenty-three  persons," 
isc,  they  meant)  that  no  part  of  the  business  of  this  immense 
corporation,  with  its  large  capital,  to  be  variously  employed  and 
invested,  should  be  transacted  except  by  the  board  itself  in 
actual  session. 

All  that  this  provision  can  be  reasonably  held  to  import  is, 
that  the  board  of  directors  shall  have  the  control  and  manage- 
ment of  the  affairs,  and  the  subordinate  agencies  employed 
therein,  shall  act  by  the  authority  or  with  the  sanction  of  the 
board.  And  this  authority  and  sanction  may  be  gathered  from 
a  formal  act  of  authorization  under  resolution^  from  the  ordinances 
and  by-laws  duly  enacted  by  the  board,  or  from  a  course  of 
business  with  the  continued  acquiescence  of  the  directors,  having 
full  knowledge  on  the  subject 

We  are  not,  however,  leflto  any  general  inquiry,  after  the 
reasonable  interpretation  of  the  language  in  question.  The 
power  to  adopt  and  carry  into  execution  such  by-laws,  ordi- 
nances and  regulations  as  by  the  president  and  directors  shall 
be  judged  necessary  and  convenient,  is  expressly  given  by  the 
charter,  and  that  power  was  exercised. 

The  by-laws  of  the  company,  adopted  June  10th,  1836,  provide 
for  stated  and  special  meetings  of  the  board  of  directors,  for  tie 
appointment  of  various  officers  and  agents  of  the  o<Mnpany,  pre- 
scribe their  duties,  and  the  duties  of  standing  and  special  com- 
mittees,  and  make  other  regulations,  obviously  essential  to  the 
management  of  the  corporate  business;  and  the  first  of  these 
laws  enacts  that  "five  directors,  of  whom  the  president  shall 
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always  be  one,  or,  in  his  absence,  seven  directors,  shall  form  a 
quorum^  the  transaction  of  the  ordinary  business  of  the  company. ^^ 

It  cannot^  we  think,  be  reasonably  insisted  that  this  was  not 
a  lawful  regulation.  It  does  not  conflict  with  the  general  doc- 
trine, that  in  the  absence  of  specific  provision  on  the  subject,  a 
majority  of  the  board  of  directors  must  be  present  to  constitute 
a  quorum  for  the  transaction  of  business,  which  requires  the 
action  of  the  board  itself  It  is  sustained  by  the  same  principles, 
which  warranted  the  board  in  conferring  power  upon  tHe  cashier, 
in  respect  to  the  daily  transactions  of  the  bank,  or  upon  the  vari- 
ons  lock-tenders,  toll-gatherers,  or  other  agents  along  th^  line  of 
its  canal,  in  respect  to  their  departments  of  duty,  or  in  entrusting 
any  branch  of  its  business  to  committees  of  the  board.  Obvi- 
ously, the  power  to  make  by-laws  and  regulations  would  be  idle 
and  nugatory  if  business  done  in  pursuance  thereof^  and  in  the 
manner  therein  prescribed,  must  nevertheless  be  held  invalid, 
unless  further  specifically  authorized  by  the  whole  board.  In 
the  case  of  HcHoomb  v.  The  Managers  of  the  New  Hope  and  Dda- 
toare  Bridge  Company^  (1  Stockton,  460,  461,)  where  a  mortgage 
was  held  invalid  because  not  authorized  by  a  legal  quorum,  it  is 
to  be  observed  the  charter  itself  declared  what  should  be  a  quo- 
rum of  the  Board,  and  that  was  conclusive.  In  Leggett  v. 
FraafUdin  Bank^  (Saxton  Ch'y  R,  541,)  the  charter  was  silent  as 
to  the  subject  of  a  quorum,  but  committed  the  management  of 
the  affairs  of  the  corporation  to  a  board  of  eleven  directors :  in 
tiiat  respect  it  was  similar  to  the  charter  of  the  Morris  Canal 
and  Banking  Company,  and-the  execution  of  the  instrument  not 
having  been  authorized  by  the  board,  and  there  being  no  by-law 
on  the  subject^  the  decision  was  made  to  turn  upon  the  question, 
irhat  powers  had  been  conferred  upon  the  committee  who 
authorized  the  act 

In  Paimer  v.  Totes  (8  Sandt  S,  C.  Eep.,  187,)  the  power  to 
make  by-laws,  &c,  in  terms  very  nearly  identical  with  the  words 
employed  in  the  charter  under  consideration,  was  held  to  autho- 
rize the  distribution  of  the  business  into  departments,  with 
powers  much  more  full  than  it  is  requisite  to  claim  for  the  quo- 
rum established  by  the  by-law  now  in  question. 

It  was  proved  on  the  trial  herein,  that  the  negotiation  with 
the  State  of  Michigan,  under  which  the  transfers  in  question 
87 
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were  made,  was  conducted  with  the  knowledge  and  aoquiescence 
of  the  directors,  at  a  meeting  at  which  five  directors,  of  whom 
the  president  was  one,  were  present,  November  5th,  1840. 

That  at  a  meeting,  at  which  five  directors  were  present,  of 
whom  the  president  was  one,  held  on  the  81st  day  of  December, 
1840,  the  agreement  bearing  date  the  ninth  of  that  month,  upon 
the  validity  of  which  the  rights  of  these  parties  depend,  was 
presented  and  read,  and  the  same  was  unanimously  affirmed, 
and  the  executive  officers  were  authorized  to  comply  in  all 
respects,  with  the  provisions  thereof.  If  this  gave  a  sufficient 
sanction  to  the  agreement,  then,  obviously,  the  act  of  formal 
assignment,  under  date  the  26th  day  of  April,  1841,  by  whidi 
the  bond  and  the  new  mortgage  subsequently  obtained  and  now 
in  question  were  assigned,  being  a  compliance  with  the  agree- 
ment, was  properly  executed  and  delivered  by  those  executive 
officers. 

The  reason  assigned  for  impeaching  this  act,  in  affirmance  of 
the  agreement  of  December  9th,  is  that  such  an  agreement  was 
not  within  the  by-law  authorizing  five  directors  (as  a  quorum  of 
a  board  regularly  convened,  and  at  which  the  whole  might  be 
present  if  they  thought  proper,)  to  transact  the  ordinary  business 
of  the  company. 

What^  tiien,  imder  such  a  by-law  is  to  be  deemed  "ordinaiy 
business?"  It  certainly  embraced  business  which  wfts  not 
within  the  usual  and  daily  range  of  duties  performed  by  the 
cashier,  clerks,  and  agents  engaged  in  the  conduct  and  manage- 
ment of  the  details  of  the  canal  and  banking  business.  It  con- 
templated the  performance  of  business  which,  but  for  the  by-law, 
would  have  required  the  action  of  the  board,  at  a  meeting  at 
which  a  legal  quorum  of  the  whole  number  of  directors  was 
present. 

It  plainly  did  not  contemplate  such  business,  as  in  the  daily 
conduct  of  the  affairs  of  the  company  in  its  banking  and  canal 
operations,  were  within  the  powers  and  duties  of  the  cashier  of 
the  bank,  and  the  various  agents  in  their  service,  along  the  line 
of  the  canal.  For  this  the  powers  of  these  agents  and  officers 
were  already  adequate.  And  this  embraced  the  receipt  of 
moneys,  and  the  payment  of  the  debts  of  the  corporation  from 
time  to  time.    For  this  the  pnesident  and  cashier,  or  either  of 
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them,  required  no  action  of  the  board.  What  was  in  this  by- 
law  termed  ordinaiy  business  was  some  business  which  had  not 
been  parceled  out  to  the  offices  and  subordinate  agencies  of  the 
corporation.  It  was  not  ordinary  in  the  sense  of  being  a  part  of 
the  transactions  which  belonged  to  their  accustomed  duties, 
because,  for  these,  no  action  of  the  directors  was  necessary.  It 
was  therefore  business  which  those  officers  had  no  authority  to 
do,  and  which  required  the  specific  action  of  the  board  of  direc- 
tors itselt 

The  reason  why  it  is  claimed  that  this  transaction  required 
the  action  of  the  board,  is  not  that  the  officers  had  not  already 
sufficient  authority  to  pay  the  debt  in  money,  but  that  the 
arrangement  in  question  required  a  transfer  of  securities,  and 
the  use  of  the  corporate  seal ;  and  it  is  difficult  to  see  why,  if 
anything  that  requires  the  action  of  the  board  of  directors  could 
be  called  ordinary  business,  the  making  provision  for  the  liqui- 
dation and  settlement  of  a  present  debt,  by  such  securities  as 
were  available  for  that  purpose,  is  not  properly  so  denominated. 

It  is  true  that  the  amount  of  securities  transferred  was  large, 
but  not  disproportioned  to  the  debt  which  the  company  owed  to 
the  state.  So  &r  fix)m  this,  the  nominal  amount  of  the  securities 
was  more  than  $260,000  less  than  the  debt  actually  due.  The 
company  was  engaged  in  the  management  of  a  large  capital 
(according  to  its  charter  and  the  supplements  thereto,  over  four 
millions  of  dollars),  with  authority  to  issue  bills  for  circulation 
to  the  amount  of  two  millions.  Its  pecuniary  transactions,  con- 
nected with  banking  and  dealing  in  exchange,  &c.,  were  very 
heavy.  If  not  a  transaction  which  can  be  called  ordinary,  as 
withm  the  powers  of  the  president  and  cashier  alone,  it  does 
not  seem  to  us  an  extraordinary  transaction,  that  when  they  had 
not  the  cash  in  hand  they  gave  security  for  payment  to  the  dtate 
at  a  future  day.  Of  all  acts  which  can  be  suggested,  which 
Tequired  the  specific  authority  of  the  board  of  directors,  this 
seems  to  us  as  much,  if  not  more  than  any,  entitled  to  the  design 
nation  ci  ordinary  business,  and  as  such  to  be  plainly  within  the 
by-law  referred  to. 

We  fin^  no  warrant  in  the  proo&  for  the  suggestion  that  this 
transaction  operated  or  could  operate  to  break  up  the  corporation 
or  defeat  the  object  of  its  creation;  on  the  contrary,  its  tendency, 
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SO  £a.r  as  we  can  discover,  in  connection  with  an  arrangement,  at 
about  the  same  time,  made  with  the  State  of  Indiana,  was  to 
relieve  the  corporation  from  urgent  claims,  which  they  were  not 
then  prepared  to  pay  in  money,  and  create  the  belief  and  did  in 
truth  create  the  belief  in  the  minds  of  all  parties,  that  the  affidrs 
of  the  company  would  thereafter  prosper,  and  its  liabilities  be 
all  paid. 

The  meaning  of  the  term  "  ordinary  business  "  in  this  by-law, 
is  not  left  to  be  determined  alone  by  considerations  of  the  nature 
suggested.  An  examination  of  such  other  of  the  by-laws  as  are 
contained  in  the  case,  suggests  that  they  furnish  a  safe  and  reli- 
able guide  to  the  sense  in  which,  in  the  by-laws,  those  words  are 
used.  It  is  obvious  that  if  the  whole  system  of  by-laws  taken 
together  shows  that,  within  the  sense  of  those  laws,  some  busi- 
ness is  extraordinary,  it  is  business  of  that  description  which,  in 
the  construction  of  the  laws  themselves,  is  to  be  deemed  exclu- 
ded from  the  power  to  transact  ordinary  business ;  or,  in  other 
words,  where  the  by-laws,  in  effect^  define  what  is  extraordinary 
business,  which  the  quorum  of  five  or  seven  may  not  do,  they 
show  that  it  is  the  intent  to  describe  other  business,  requiring 
the  action  of  the  board,  as  ordinary  business,  which  they  may 
do. 

And,  first,  the  quorum  of  five  or  seven  cannot  alter  the  by- 
laws themselves.  Those  laws  are  the  foundation  of  their  autho- 
rity, and  are  prescribed  to  them  by  what^  in  relation  to  such  a 
quorum,  is  a  Idgher  power. 

Again,  and  for  the  same  reason,  that  quorum  are  not  autho- 
rized to  do  any  act  in  contravention  or  violation  of  the  by-laws. 
Thus,  rule  8th  forbids  the  releasing  of  a  debtor  where  the  debt 
arises  from  an  over-draft.  Though  the  whole  board  may  prac- 
tically suspend  or  repeal  the  by-law  and  give  such  a  release,  the 
limited  quorum  of  five  or  seven  clearly  are  not  authorized  to 
do  so. 

Again,  rule  16th  provides  that  on  an  election  to  fill  a  vacancy 
'in  the  board  of  directors,  the  votes  of  a  majority  of  the  whole 
nimiber  of  directors  shall  be  requisite  to  a  choice.  Such  an 
election  is  thus  clearly  made  special  or  extraordinary  business, 
and  is  without  the  definition  of  ordinary  business,  mentioned  in 
the  rule  under  consideration. 
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Again,  bj  rale  19th,  there  shall  be  no  new  emission  of  bank 
bills,  nor  shall  any  be  signed  otherwise  than  in  pursuance  of  a 
resolution,  which  shall  be  passed  at  a  stated  meeting  at  which 
the  president  and  at  least  eight  of  the  directors  shall  be  present 

And  once  more,  by  rule  22d,  there  can  be  no  election  of  a 
eashier  or  assistant  cashier  but  by  the  votes  of  a  majority  of  all 
the  directors. 

The  parties  did  not  think  proper  to  put  in  evidence  all  of  the 
by-laws,  (being  thirty-one  or  upwards,)  and  whether  there  are  any 
morei  contaming  specifications  of  business,  which  is  excluded 
firom  the  designation  of  ordinary  business,  in  the  first  by-law,  we 
have  no  means  of  knowing,  but  in  each  of  four  out  of  twelve, 
which  are  in  evidence,  are  specifications  which  exclude  the 
business  mentioned  therein  from  the  operation  of  rule  1st,  which 
commits  "  ordinary  business  "  to  the  quorum,  which  may  consist 
of  five  or  seven  as  therein  specified. 

And  it  seems  to  us  a  sound  construction  of  these  by-laws, 
that  by  providing,  in  the  first  and  leading  regulation,  that  five 
directors,  of  whom  the  president  shall  always  be  one,  or  in  his 
absence  seven  directors,  shall  form  a  quorum,  for  the  transaction 
of  the  ordinary  business  of  the  company,  and  then  by  the  sub* 
sequent  rules  giving  specifications  of  business,  which  shall 
require  the  concurrence  of  a  greater  number,  they  have  fur- 
nished a  clear  guide  to  the  sense  in  which  the  word  "  ordinary  " 
is  used.  These  by-laws  were  the  scheme  of  the  management 
under  the  charter.  The  whole  is  to  be  construed  together. 
Each  part,  in  connection  with  the  rest,  and  as  a  part  of  the 
whole.  Tlie  term  ordinary  may  embrace  the  execution  of  con- 
tracts, agreements,  deeds  and  other  instruments  requiring  the 
corporate  seal;  and  having  given  power  to  transact  ordinary 
business  to  a  quorum  of  five  or  seven,  the  rules  show  what  is 
meant,  by  excluding  certain  acts  from  its  operation.  It  seems 
to  us  that  the  maxim,  expressio  unius  est  eoxlusio  alterim  applies, 
and  that  business  which  is  not  thus  excluded  is  to  be  deemed 
embraced  in  the  power  which  is  conferred,  where,  as  in  this  case, 
the  terms  are  such  as  may  reasonably  embrace  it 

The  term  "ordinary  business,"  used  as  it  is  in  reference  to 
bofiiness  whieh  requires  the  action  of  the  directors,  is  not  in 
itself  of  a  clear  and  unequivocal  meaning,  and  being  employed 
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as  a  means  of  discrimination,  it  seems  to  us,  that  this  specifica- 
tion of  what  business  shall  require  the  action  of  the  larger 
number  or  the  whole  of  the  directors,  furnishes  the  only  sound 
explanation  of  what  would  otherwise  be  ambiguous. 

The  view  we  have  taken  of  the  validity  of  the  execution  of 
the  instrimient  is  much  strengthened — i^  indeed,  an  independent 
ground  of  support  is  not  furnished — by  the  facts,  that  the  act 
was  notoriously  and  publicly  done ;  it  was  a  transaction  of  great 
importance  to  the  company,  relieving  them  from  a  heavy  claim, 
of  a  most  urgent  nature,  preventing  if  not  releasing  a  suit  in 
Chancery,  which  threatened  to  enjoin  the  company's  operations. 
It  was  regularly  entered  on  the  Book  of  Minutes  of  the  trans- 
actions of  the  board  of  directors,  who,  according  to  the  by-laws, 
held  weekly  meetings,  uid  for  some  ten  or  eleven  months  the 
operations  of  the  company  were  regularly  continued,  and  the 
transaction  was  acquiesced  in  and  presumptively  assented  to 
with  full  knowledge  of  the  whole  matter.  The  company,  during 
the  whole  remaining  period  of  its  existence,  never  impeached 
nor  questioned  the  validity  of  this  transaction.  They  had  and 
enjoyed  the  fidl  benefit  of  all  the  advantages  which  the  agree- 
ment secured  to  them.  That  acquiescence  and  assent  will  have 
ihe  effect  to  bind  the  corporation,  we  apprehend  is  not  at  this 
day  questionable.  "A  corporation  may  approve  of  the  unau- 
thorized acts  of  its  agents,  and  make  them  its  own.  It  may  be 
shown  by  express  acknowledgment,  or  may  be  inferred  from 
circumstances."  (Saxton's  Ch'y  R.,  566,  and  cases  dted;  Angel 
and  Ames  on  Corporations,  passim,  2  Sand.,  62.) 

Under  all  these  circumstances,  we  think  it  ought  not  to  be 
held,  and  cannot  reasonably  be  held,  that,  so  far  as  the  title  of 
Mr.  Thompson  depends  on  the  question  whether  the  instruments 
were  executed  by  the  due  authority  of  the  corporation,  there  is  any 
defect  therein,  which  entitles  the  plaintiff  to  reclaim  the  securitiecL 

The  plaintiff  seeking  to  make  such  a  reclamation,  as  against  a 
purchaser,  for  a  boiuxfde  consideration  paid,  without  notice,  if  he 
be  permitted  to  allege  such  want  of  authority,  should  be  held  to 
make  the  proof  clear,  that  the  execution  of  the  instruments  was 
unauthorized,  and,  as  we  think,  should  have  shown  clearly  a 
fi»ud  on  the  company,  perpetrated  by  those  who  executed  the 
instruments. 
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That  an  actual  and  purposed  fraud  has  been  proved  is  not 
claimed,  and  we  think  that  no  constructiye  or  legal  fraud  is  made 
oat  affecting  the  defendant 

n.  The  next,  and  in  our  judgment  the  only  remaining  impor- 
tant question  is,  whether  the  insolvency  of  the  Morris  Canal  and 
Banking  Company,  at  the  time  when  the  transfers  were  made, 
should  operate  to  invalidate  the  title  of  Thompson. 

Ist  Let  it  be  assumed,  for  the  purposes  of  this  question  (in 
accordance  with  the  finding  of  the  Court  at  Special  Term),  that 
the  company  was  in  truth  insolvent^  and  unable  to  pay  its 
debts  in  full,  at  the  time  the  transfer  was  made  to  the  State  of 
Michigan. 

We  are  not  satisfied  that  the  plaintiff  has  shown  that  the  offi- 
cers of  the  State  of  Michigan  were  aware  of  the  fact^  or  even  that 
the  officers  of  the  company  knew  it  at  the  time.  (15  N.  Y.  Rep., 
139,  &C.,  199,  &c.)  On  the  contrary,  although  Stuart,  the  state 
treasurer,  commenced  his  proceedings  for  the  enforcement  of  the 
lights  of  the  state,  and  prepared  a  bill  in  Chancery  alleging  the 
fitct  of  insolvency,  yet  it  appears  by  the  plaintiff's  own  evidence, 
(the  report  of  the  treasurer  to  the  state,)  that  when  the  negotiation 
and  transfer  were  actually  made,  he  had  become  satisfied  that 
the  company  had  effected  such  arrangements,  that  they  would 
recover  from  their  embarrassments,  and  would  be  able  to  pay 
off  all  their  debts. 

Actual  knowledge  of  their  condition  he  clearly  had  not ;  and 
when  a  party  has  notice  of  circumstances  putting  him  upon 
inquiry,  and  he  does  in  fiict,  with  due  diligence,  inquire  and 
becomes  satisfied  either  that  the  suspicions,  which  had  been 
awakened,  were  unwarranted,  or  that  a  change  in  the  circum- 
stances has  obviated  the  grounds  of  apprehension,  then  he  is  to 
be  regarded  as  actmg  Jxmafide^  and  without  notice  of  the  fiu^t  of 
insolvency.  {WUHamsan  v.  Broum,  15  N.  Y.  Kep.,  854;  Ware 
T.  JEgnumt^  81  Eng.  L.  and  Eq.  R,  97.) 

And  the  condition  of  Thompson  izr  this  respect  was,  we  think, 
much  stronger.  Even  if  he  saw  the  report  of  the  treasurer  to 
the  State  of  Michigan,  and  the  other  public  document^  connected 
therewith,  he  was  thereby  notified  that  the  arrangements  made 
were  such  as  to  relieve  the  company  from  what  then  appeared 
to  be  only  temporary  embarrassments,  and  the  continuance  of 
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the  company  to  carry  on  its  business,  for  months  after,  am* 
firmed  that  information.  We  think,  moreover,  that  the  evidence 
was  too  loose  and  indefinite  to  warrant  any  finding  that  Thomp- 
son ever  saw  or  knew  the  contents  of  the  bill  in  Chancery,  or 
the  treasnrer's  report.  Indeed,  the  finding  itself  bearing  on  this 
point,  is  quite  as  indefinite  as  the  testimony  on  which  it  was 
founded. 

That  finding  is,  that  ^'  the  papers  connected  with  the  claim  of 
the  state  were  examined  by  said  Thompson,  or  his  attorney  and 
agents.''  Here  is  no  finding  that  Thompson,  when  he  purchased, 
knew  or  suspected,  or  had  reason  to  know  or  suspect,  that  the 
company  was  insolvent,  when  the  transfer  was  made. 

The  "papers,"  which,  it  is  found,  Thompson  examined,  are 
not  identified,  nor  referred  to  other  than  the  agreement  of  the 
9th  day  of  December,  1840,  so  that  we  can  learn  finom  the  find- 
ing what  knowledge  he  had,  or  might'  have  derived  from  them. 
It  does  not,  we  think,  consist  with  due  or  just  caution  in  the 
administration  of  justice  to  hold,  upon  a  fincUng  so  vague,  that 
Thompson  had  such  notice  as  to  impair  his  title,  and  especially 
when  a  claim  of  such  serious  magnitude  depends,  in  any  degree, 
upon  the  specific  knowledge  which  he  had  or  might  have 
acquired. 

It  is  suggested  that  the  purchaser  of  a  chose  in  action  not 
negotiable,  whether  he  buy  with  or  without  notice  of  the  defixst 
in  his  assignor's  title,  cannot  be  in  a  better  condition  than  the 
party  fix)m  whom  he  purchases.  {Brandon  v.  Brandon^  89  Eng. 
L.  and  £q.  B.,  188.)  To  this  rule,  in  its  broad  generality  and  com- 
prehensiveness, we  cannot  accede;  we  think  many  examples 
might  be  given  applicable  to  choses  in  action,  as  well  as  to  chat- 
tels, in  which  the  contrary  is  true,  in  analogy  to  the  rule  that 
goods  purchased  by  fraudulent  representations,  Mid  actually 
delivered,  and  afterwards  sold,  to  bona  fide  purchasers,  for  value, 
in  the  usual  course  of  business,  cannot  be  recovered  back  by  the 
vendor.  {Mowrey  v.  Walsh,  8  Cow.  R.,  288;  Booty.  Ffmck,  18 
Wend.  R,  570 ;  Andrew  v.  Dieterich,  U  Wend.  R,  81 ;  1  Paige 
R,  492;  8  Duer  S.  C.  R,  878 ;  2  Mason  R.,  252.)  And  the 
general  doctrine  is  familiar,  that  assignments  to  trustees  for  the 
payment  of  debts,  although  impeached  in  equity  for  some  ille- 
gality or  fraud,  as  against  creditors,  will  be  upheld,  so  £Eur  as  to 
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protect  bona  fide  purchaseis  for  value  in  their  purchases  from  the 
aBsignees,  prior  to  any  impeachment  of  the  assignment  by  credi- 
tors who  alone  can  allege  the  inyalidity.  (See  9  Paige  R,  132«) 

And  this  is  more  especially  true,  when  the  statute  of  New 
Jeiaey,  which  is  relied  upon,  expressly  saves  the  rights  of  hcma 
fide  purchasers  without  notice. 

The  terms  of  the  statute,  in  this  saving  clause,  probably 
relate  to  purchasers  from  the  corporation.  But  their  spirit, 
and  we  apprehend  their  just  force  and  meaning,  must  include, 
within  the  saftie  saving,  bona  fide  purchasers  from  an  immediate 
grantee  or  assignee. 

In  this  aspect  of  the  case,  if  it  be  conceded  that  the  State  of 
Michigan  had  notice  of  the  insolvency  of  the  company,  and 
could  not,  for  that  reason,  retain  the  title  as  against  the  creditors 
of  the  company,  still  the  corporation,  as  such,  could  not  impeach 
the  title.  The  transfer  was  at  most  according  to  the  very  terms 
of  the  statute,  only  void  as  against  creditors.  It  was  then  in 
the  hands  of  the  State  of  Michigan  prima  facie  valid  as  against 
all  the  world — actually  valid  as  against  the  company;  it  clothed 
the  state  with  authority  to  sell,  and,  while  the  transfer  remained 
wholly  unimpeached,  the  daim  was  sold  in  good  fidth,  for  pre- 
sent value  paid,  to  Mr.  Thompson.  A  court  of  equity  must,  we 
think,  protect  tiie  latter;  and  yet,  by  the  judgment  below,  the 
plaintiff  is  permitted  to  set  aside  the  transfer,  without  even  the 
condition  of  refunding  what  was  paid  by  the  purchase.  It  is 
the  practice  of  Courts  of  Chancery,  in  the  setting  aside  of  assign- 
ments in  trust,  which  by  statute  are  declared  fraudulent  and 
void,  as  against  creditors,  to  protect  even  the  assignees  them* 
selves,  though  parties  to  the  instruments,  if  they  have  acted  in 
good  faith.  Their  bona  fide  execution  of  their  trust,  so  far  as  it 
lias  been  done  before  notice  of  any  impeachment  of  the  assign- 
ment,  and  the  dealings  of  third  persons  acting  in  good  faith,  in 
reliance  upon  the  assignment,  are  upheld.  (4  Paige  B.,  42.) 

The  uniform  favor  witii  which  bona  fide  purchasers  are 
regarded  by  courts  of  equity,  and  the  protection  extended  to 
them,  when  relief  is  sought  in  equity  against  fraud  or  other 
ground  of  equitable  interposition,  should  sustain  the  titie  of 
Thompson,  even  though  the  titie  of  Michigan  was  liable  to 
impeachment  by  the  creditors  of  the  company.  (Story's  £q.  Jur., 
88 
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l8t  E<L,  p.  415,  ch.  7,  §  434;  p.  896,  §  409;  pp.  898,  899,  §§  410, 
411;  p.  873,  §381;  p.  76,  §  67;  and  numerous  caaes  cited  in  the 
notes  to  these  sections.) 

A  like  analogy  is  found  in  the  rule  which  protects  a  bona  fide 
purchaser  fix>ni  a  fraudulent  grantee  of  lands,  whose  deed  is  by 
statute  void  as  against  creditors.  {Anderson  y.  Roberts,  18  J.  R., 
615.) 

2(L  But  there  is  another  aspect  of  this  branch  of  the  case, 
which  to  our  minds  is  conclusive  against  the  plaintiff,  although 
the  State  of  Michigan  and  Thompson,  (either  or  b<'th  of  them,) 
be  deemed  to  have  had  notice  of  the  insolvency  of  the  company 
when  the  transfer  to  the  State  of  Michigan  was  made. 

The  property  transferred  (to  which  the  present  inquiry 
relates,)  was  a  mortgage  upon  the  property  of  a  New  York  cor- 
poration, in  this  state,  and  the  agreement  which  is  sought  to  be 
impeached  was  executed  here.  The  subsequent  sale  to  Mr. 
Thompson  was  made  here,  and  the  property  was  here  assigned 
to  him. 

Now,  in  dealing  with  these  securities,  once  held  by  the  Morris 
Canal  and  Banking  Company,  we  deny  that  the  purchaser  was, 
in  order  to  constitute  him  a  bona  fide  purchaser,  and  to  confer  bn 
him  a  valid  title,  bound  to  look  beyond  the  charter  of  that  com- 
pany, or  inquire  what  were  the  general  laws  of  New  Jersey  in 
regard  to  the  powers  and  duties  of  their  corporations. 

By  courtesy,  foreign  corporations  are  permitted  to  come,  (so 
fSsur  as  that  term  can  be  applied  to  such  bodies,)  into  this  state, 
deal,  buy  and  sell,  and  carry  on  business.  They  come  with 
their  charters  as  their  warrant  of  authority  from  the  state  by 
which  they  are  created ;  our  citizens  are  not  bound  to  inquire 
into  the  general  laws  of  such  other  state,  to  see  whether  restric- 
tions exist  in  limitation  of  the  authority  contained  in  the  charter. 

The  question  is  not  whether  this  state  or  the  courts  of  this 
state,  will  recognize  and  give  effect  to  an  actual  transfer  of  pro- 
perty effected  by  force  of  the  laws  of  another  state,  or  the 
adjudication  of  its  courts ;  but  whether  a  person  here,  dealing 
with  property  here,  is  to  be  defeated  in  his  title  because  it  was 
acquired  under  circumstances  which,  the  laws  of  New  Jersey 
declare,  render  it  illegal. 

Upon  the  £ace  of  its  charter,  the  Morris  Canal  and  Banking 
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Gompanj  had  as  dear  a  right  to  sell  or  transfer  the  debt  which 
the  Long  Island  BaUroad  Company  owed,  as  an  individual 
woald  haye  had,  and  that  debt  was  as  much  the  subject  of  sale 
or  transfer  as  any  other  species  of  personal  property.  And  as 
a  power  incident  to  its  corporate  existence,  unless  there  was 
some  express  or  implied  restriction,  it  had  authority  by  the 
common  law  to  sell  and  transfer  these  securities  at  its  pleasure. 

Of  the  powers  existing  under  the  charter,  and  where  that  is 
silent,  of  the  ooinmon  law  powers  of  such  corporation,  our 
citizens  have  notice,  and  they  may  act  upon  &ith  thereof 

Suppose,  then,  for  illustration,  that  one  of  our  citizens  should 
purchase  at  a  public  sale  at  auction,  firom  a  citizen  of  New  Jer* 
sey,  a  horse  (as  Mr.  Thompson  purchased  this  debt,  in  pursuance 
of  an  express  authority  given  to  the  State  of  Michigan  to  sell 
the  debt),  and  the  purchaser  of  the  horse  knew  that  the  vendor 
was  insolvent  at  the  time,  and  was  a  resident  of  New  Jersey, 
no  one,  we  apprehend,  would  for  a  moment  claim  that  the  por- 
diaser's  title  could  be  defeated,  if  it  should  be  found  that  by  the 
general  law  of  New  Jersey  all  sales  and  transfers  of  property 
by  any  person,  being  insolvent,  are  declared  void  as  against 
creditors. 

We  think,  there  is  a  plain  distinction  between  acts  of  the 
foreign  corporation,  which  the  charter  does  not  authorize,  or 
which  it  may  forbid,  and  acts  which,  upon  the  face  of  the  char- 
ter, are  authorized,  but  which  the  general  laws  of  the  foreign 
state  may  prohibit 

And  that  oxir  citizens  acting  here  in  dealing  with  or  in  relying 
upon  the  acts  of  such  a  corporation,  are  bound  to  notice  and 
regard  the  provisions  of  such  charter,  but  are  not  aflfected  by, 
nor  bound  to  notice,  the  general  laws  of  the  foreign  state, 
although  they  may  restrain  the  powers  of  such  corporation, 
under  the  charter. 

That  whether  the  Morris  Canal  and  Banking  Company  was  or 
was  not  solvent,  and  whether  or  not  its  condition  was,  in  that 
respect,  known  or  not,  it  had  power  and  authority  by  the  charter, 
as  well  as  under  the  powers  incident  to  corporate  existence,  by 
the  common  law,  to  make  the  transfer  to  the  State  of  Michigan, 
and  that  transfer  authorized  the  sale  to  Thompson ;  his  purchase 
was  l^al  and  valid  under  both  the  charter  of  the  company  and 
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the  laws  of  this  state;  and  this,  we  think,  is  suffident  to  sustain 
his  title. 

Mr.  Justice  Cohstock  says,  in  Curtis  y.  LeaviU^  above  cited 
(16  N.  Y.  Rep.,  at  p.  61 ),  subjects  of  a  foreign  country  are  not 
even  chargeable  with  notice  of  a  statute  of  this  state:  "Oar 
statutes  are  usually  regarded  as  facts  of  which  the  foreigner  is 
presumed  to  have  no  knowledge ;"  and  Mr.  Justice  Paigs,  in 
the  same  case  (pp.  192, 198),  in  considering  the  rights  of  certain 
parties,  who  clidmed  to  be  bona  fide  purchasers  in  England  with- 
out notice,  discusses  this  point,  and,  among  other  things,  says, 
''  they  are  not  chargeable  with  knowledge  "  of  our  statute,  "and 
will  not  be  presumed  to  have  notice  of  the  same." 

If  the  citizens  of  a  foreign  state  are  not,  on  a  question  of  &ma 
fidea^  to  be  deemed  chargeable  with  notice  of  our  laws,  it  is 
equally  dear  that  our  citizens,  in  dealing  with  a  foreign  corpo- 
ration, acting  within  the  scope  of  powers  conferred  by  its  charter, 
and  also  within  powers  incident  to  its  existence  as  a  corporation 
at  the  common  law,  of  which  latter  theyu^  dtsponendi  is  one,  are 
not  chargeable  with  notice  of  the  general  statutes  of  the  foreign 
state,  which  may  affect  or  limit  such  authority. 

8d.  The  observations  which  have  been  so  &r  made,  in  relation 
to  the  effect  of  the  insolvency  of  the  Morris  Canal  and  Banking 
Company,  proceed  upon  a  concession  or  assumption,  that  the 
company  was  insolvent  at  the  time  of  the  making  of  the  agree- 
ment in  question, 'within  the  meaning  of  the  statute  of  New 
Jersey;  and  those  observations  tend  to  show,  that,  under  that 
concession,  it  does  not  follow,  that  the  title  of  Mr.  Thompson 
was  invalid,  either  as  against  the  company  or  its  creditors.  We 
have  presented  those  views,  because  it  was  found  by  the  Courts 
at  Special  Term,  as  a  fact  in  the  case,  that  the  company  was 
actually  insolvent,  and  that  the  transfer  of  these  securities  was 
made  in  contemplation  of  its  insolvency ;  and  the  conclusions 
thereupon  show,  that  by  this  was  meant,  that  the  company  was 
insolvent  within  the  meaning  of  the  statute  of  New  Jersey,  and 
that,  within  that  statute,  the  acts  were  done  in  contemplation  of 
such  insolvency,  and  are  therefore  void. 

We  are  not  able  to  concur,  in  the  finding,  that  the  acts,  the 
validity  of  which  is  questioned  by  the  plaintiff  were  done  in 
contemplation  of  insolvency,  within  the  New  Jersey  statute,  nor 
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in  the  oondasion  ih&t  if  the  subsequent  developments  showed 

that  the  company  was  in  truth  at  that  time  insolvent,  such  &ct 

would  render  the  transaction  invalid. 

'  On  this  branch  of  the  subject  our  first  inquiry  is,  what  is  the 

true  construction  of  the  statute  referred  to;  and  under  what 

circumstances  are  transfers  by  a  corporation  void  by  that 

statute? 

The  entire  statute  ^ven  in  evidence,  as  appears  by  Exhibit 
12,  of  the  case,  has  not  been  printed,  but  the  original  exhibit 
was  by  stipulation  to  be  referred  to  on  the  hearing. 

The  title  of  the  statute  itself,  ^' An  act  to  prevent  frauds  by  ~ 
Incorporated  Companies,"  gives  us  a  general  intimation  of  the 
object  of  the  statute,  and  its  several  provisions  show  that  its 
design  was  to  secure  an  honest  and  bona  fide  adminiBtration  of 
the  afiairs  of  the  corporation,  so  long  as  its  business  was  con- 
tinued in  due  course  of  management,  for  the  purposes  of  its 
incorporation,  and  when  that  £Edled,  by  reason  of  insolvency, 
then  an  equal  or  ratable  distribution  of  its  assets,  among  the 
creditors,  without  distinction  or  preference. 

Passing  over  many  provisions,  to  secure  the  stockholders  and 
others  against  the  dishonesty  and  defalcation  of  the  officers,  it  is 
in  other  respects  a  bankrupt  act,  for  the  winding  up  of  its  afiairs 
and  the  distribution  of  its  assets,  through  receivers  to  be  ap- 
pointed. 

Its  various  reservations  in  &vor  of  bona  fide  dealers  show,  that 
it  was  not  intended  to  invalidate  payments  made,  or  securities 
given  in  good  fSedth  to  honest  creditors,  merely  because  it  ulti- 
mately appeared  that  had  the  company  been  wound  up  at  the 
time,  its  assets  would  not  have  proved  adequate  to  the  payment 
of  all  its  debts.  Such  a  construction  would  enable  receivers  or 
those  succeeding  to  their  rights,  and,  probably,  the  plaintiff  in 
this  cause^  to  follow  back  the  history  of  the  Morris  Canal  and 
Banking  Company,  and  by  the  aid  of  after-results  show,  at 
what  early  day  the  affairs  of  that  company  came  to  a  condition 
in  which  its  assets  would  not  in  feet  meet  its  liabilities,  and 
recover  back  all  moneys  thereafter  paid,  however  justly  due  to 
those  who  received  them,  and  all  securities  given  to  creditors,  in 
due  course  of  business,  even  though  made  to  promote  the 
prosperity  of  the  company,  and  prevent  sacrifices,  in  the  fullest 
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belief  that  the  company  coald  and  would  pay  all  its  debts,  and 
without  any  other  purpose  or  design. 

If  we  were  without  the  aid  of  the  construction  given  to  this 
act,  by  the  Courts  of  the  State  of  New  Jersey  herself  we  should 
feel  constrained  to  hold,  that  the  purpose  of  the  act  and  its  true 
construction  was  to  prevent  actual  frauds  by  the  officers  on  the 
one  hand,  and  on  the  other  to  prevent  transfers  which  would  be 
a  fraud  upon  the  act  itself  regarded  as  a  bankrupt  law,  for  the 
equal  distribution  of  the  assets  through  the  receivers,  for  whose 
appointment  it  provides;  and  that  transfers  which,  with  this 
latter  view,  are  forbidden,  are  such  as  are  made  for  the  purpose 
of  securing  preferences  to  fisivored  creditors,  contrary  to  the 
general  scope  and  purpose  of  the  act 

Such  transfers  are  forbidden  by  the  second  section  of  the  act, 
which  is  mainly  relied  upon  in  this  case  as  rendering  void  the 
transfers  under  which  the  defendant's  testator  Thompson  held 
the  mortgage  in  controversy. 

Under  this  construction  of  the  act,  payments  from  time  to 
time  made  by  the  company  in  redemption  of  its  bank  bills; 
payments  of  its  post-notes,  which  by  its  charter  it  was  autho- 
rized to  issue ;  the  settlement  of  its  balances  with  other  banks ; 
payments  to  its  employees ;  to  its  depositors  upon  their  checks, 
and  to  others  having  claims,  arising  in  its  transactions  as  agent 
for  others ;  payments  of  bills  of  exchange,  are  all  valid  pay- 
ments, so  long  as  the  company  continued  its  business  in  good 
faith,  without  any  design  to  thereby  divide  out  its  property  to 
favored  creditors ;  and,  in  the  same  view,  securities  given  to 
creditors  in  lieu  of  present  payment,  with  no  other  purpose  than 
to  provide  for  ultimate  payment,  and  better  to  enable  the  com- 
pany to  continue  its  business,  are  also  valid. 

But  we  are  not  without  the  aid  of  interpretation  given  to  this 
statute,  by  the  Courts  of  New  Jersey.  I  need  hardly  say,  that 
the  exposition  of  her  Courts  is  to  be  taken  by  us  as  conclusive. 
It  is  tiie  voice  of  the  state  herself,  speaking  by  the  authorized 
expounders  of  her  own  laws,  and  their  interpretation  is,  we 
apprehend,  to  be  received  with  the  same  force  as  if  that  inter- 
pretation was  incorporated  in  the  statute  in  terms. 

In  The  Beceivers  of  the  People^ s  Bank  v.  PcUerson  Saving  Bank^ 
(2  Stock.  Ch'y  Eep.  N.  J.,  18,)  the  construction  of  this  statute 
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^th  express  reference  to  the  second  section  here  relied  upon, 
came  nnder  review  before  the  chancellor  of  that  state.  He  refers 
to  cases  in  that  state,  which  declare  the  statute  in  all  its  essen- 
tial elements  a  bankrupt  law,  and  applies  to  it  the  general  prin- 
ciples governing  the  construction  of  the  bankrupt  laws  of  England 
and  of  the  United  States  by  the  Courts  of  England,  New  York, 
and  the  United  States  Courts.  He  says  that  the  cashier  of  a 
bank  may,  under  ordinary  circumstances,  ^'lawfully  meet  all 
demands  made  upon  it  up  to  the  moment  the  bank  suspends 
payment,  and  all  such  payments  are  valid."  "The  diligent 
creditor  may  acquire  rights  that  the  law  will  not  disturb.  There 
is  a  distinction  between  a  voluntary  jtreference  of  a  creditor  by 
the  debtor,  and  a  payment  forced  from  him  by  an  importunate 
creditor.  This  distinction  is  fully  recognized  in  the  administra- 
tion of  the  law  in  reference  to  bankrupt  acts." 

"  The  object  of  *  The  act  to  prevent  frauds  by  Incorporated 
Companies,'  is  to  secure  to  creditors  of  such  institutions,  an  equal 
distribution  of  its  assets.  This  i^  the  primary  object  of  the 
statute.  Any  act,  done  vnth  the  viexo  and  far  the  purpose  of 
defeating  this  object,  is  a  fraud  upon  the  act^  and  is  illegal" 

And  in  answer  to  the*  question,  why  the  act  provides  for  an 
injunction?  he  says:  "The  injunction  prohibits  aU  payments 
and  transfers.  Without  the  injunction,  they  were  all  valid 
except  such  as  were  fraudulent ;  and  all  were  fraudulent  which 
were  made  in  contemplation  of  bankruptcy,  and  for  the  purpose^ 
not  of  paying  their  debts  in  the  ordinary  course  of  business,  but 
to  drfeai  the  object  of  the  act,  and  in  view  of  insolvency  giving 
an  xmdue  preference  to  particular  creditors.  It  is  very  plain  to 
be  seeUf  that  a  bank  may  be  in  such  a  condition  as  to  render  it 
very  proper  for  the  Court  to  interfere  by  injunction,  under  the 
act,  and  yet^  without  such  interference,  the  directors  might  go  on 
hmajide  in  the  ordinary  transaction  of  the  business  of  the  bank, 
and  all  transfers  made  under  such  circumstances  would  be  good. 
Why  ?  Because  they  were  not  made  in  contemplation  of  insolvency, 
but  to  prevent  that  very  catastrophe.  The  payment  or  transfer 
of  property,  in  the  usual  course  of  trade,  tf  made  to  sustain  the 
lank  and  continue  its  business,  is  a  bona  fide  payment  or  transfer. 
If  amtempiating  bankruptcy,  and  in  view  of  that,  and  to  secure 
some  advantage  on  thai  account^  suoh  payment  or  transfer  is 
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made,  it  is  not  bona  fide,  but  defeats  the  object  of  the  act,  and  on 
that  account  is  nnlawftil." 

And  in  illustration  and  confirmation  of  his  views,  the  learned 
Chancellor  refers  with  approval  to  the  language  of  Lord  Mans- 
field, in  Alderson  et  al  v.  Temple,  (4  Burr.  R,  2240,)  and  applies 
it  to  this  statute.  "  K  a  bankrupt,  in  course  of  payment  pays  a 
creditor,  this  is  a  fair  advantage  in  course  of  trade ;  or  if  a  credit 
tor  ikreatem  legal  diligence,  (and  there  is  no  collusion,)  or  begins  to 
sue  a  debtor,  and  he  makes  an  assignment  of  part  of  his  goods,  it  is 
afiiir  transaction,  and  what  a  man  might  do  without  having  any 
bankruptcy  in  view." 

In  Hblcomb^s  Exr.  v.  The  New  Hope  and  Dd.  Bridge  Co.  (1 
Stock.  Ch'y  R.,  457),  the  Chancellor  declared  the  meaning  and 
construction  of  the  act  in  similar  terms,  and  that  its  object  was 
to  prevent  transfers  to  secure  preferences  to  fevorite  creditors. 
(See  Fidgeon  et  aly.  Sharpe,  5  Taunt.  R.,  689 ;  Crosby  et  al.  v. 
Crouch,  11  East  R.,  256.) 

This  construction  of  the  statute  seems  to  us  to  relieve  the  title 
of  the  defendant  from  all  imputation  of  invalidity,  by  reason  of 
the  statute  of  New  Jersey,  even  if  both  the  State  of  Michigan 
and  Thompson  were  bound  to  know  its  provisions,  and  the  trans- 
.  ftr  to  the  State  of  Michigan  was  to  be  adjudged  with  reference 
to  its  provisions. 

The  State  of  Michigan  was  an  importunate  creditor,  claiming 
payment  of  a  just  debt;  threatening,  or  actually  beginning  legal 
proceedings,  and  compelling  thereby  payment  or  security. 
Security  was  given  and  received,  and  time  of  payment  extended, 
ihiough  a  period  of  many  years.  That  arrangement,  in  connec- 
tion with  other  important  arrangements  of  the  company  at  about 
the  same  time,  including  a  large  advance  of  money  to  them  by 
the  State  of  Indiana,  created  the  belief  that  the  afSurs  of  the 
company  would  be  thereby  disembarrassed,  its  debts  be  paid, 
tod  its  affairs  woidd  be  successfully  conducted. 

The  evidence  on  the  part  of  the  plaintiff  not  only  shows  this 
by  the  report  and  documents  submitted  to  the  legislature  of 
Michigan,  but  the  transaction  itself,  by  the  very  long  day  givea 
to  the  company  to  liquidate  the  indebtedness,  is  evidence  of  the 
highest  character  that  such  was  the  expectation  of  the  parties. 
There  can,  we  think,  be  no  just  pretence  that  this  transactiou 
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I  done  with  a  view  to  insolvency,  or  for  the  purpose  of  giving 
to  the  State  of  Michigan  a  preference  over  other  creditors,  in 
contemplation  of  insolvency.  It  was  done  with  a  view  to  the 
continuance  of  the  business  of  the  company,  and  to  sustain  it; 
and  for  a  considerable  period  its  business  was  so  continued,  and 
the  company  was  sustained. 

This  construction  of  the  act  in  question,  b  further  sustained 
by  the  like  construction  of  our  own  act,  relating  to  moneyed 
corporations  when  insolvent^  (1  R.  S.,  691,  §  9,)  which  it  is  true 
does  in  terms  speak  of  transfers,  &c.,  *'  with  the  intent  of  giving 
a  preference,"  &c  But  the  use  of  those  words,  it  will  be  seen 
by  the  cases  above  referred  to,  only  introduces  into  the  statute 
in  terms,  what  is,  in  fiict,  the  legal  effect  of  the  bankrupt  laws 
of  England  and  of  the  United  States,  and  of  this  statute  of  New 
Jersey,  without  them. 

Without  citing  cases  from  our  own  courts  at  length,  it  must 
suffice  to  refer  to  the  elaborate  opinions  given  in  the  Court  of 
Appeals,  in  Curtis  et  al  v.  Leavitt^  (16  N.  Y.  Bep.,  and  particu- 
larly at  pages  109  to  114,  139  to  143, 175, 198  to  204,)  and  the 
numerous  cases  there  cited  and  commented  upon  confirm  tha 
views  already  expressed.  They  define  most  clearly,  the  insol- 
vency which  laws  of  this  description  contemplate,  and  the  nature 
of  the  transfer  which  is  to  be  deemed  invalid,  by  reason  of  the 
unlawful  intent  and  purpose  with  which  it  is  made. 

The  case  of  (kurtis  v.  Leavitt  is  fiill  of  authority  bearing  upon 
the  transaction  under  consideration,  and  may  be  referred  to  for 
many  points  bearing  upon  and  sustaining  the  defendant's  title^ 
which  we  do  not  deem  it  necessary  to  discuss  at  length. 

It  is  proper,  however,  to  notice  that  it  effectually  disposes  <tf 
tbe  suggestion  that  the  directors  of  the  Morris  Canal  and  Bank- 
ing Company  must  be  presumed  to  have  known  its  condition  at 
Ike  time,  and  therefore  to  have  acted  in  contemplation  of  its 
insolvency,  and  must  be  taken  to  have  intended  to  give  a  pre- 
ference, if  that  was  in  &ct  the  effect  of  their  act  No  such  rule, 
is  deemed  applicable  to  the  subject  The  act  is  in  perfect  con* 
flistency  with  the  good  i^  th  of  the  directors,  and  with  the  belief 
of  all  parties  that  no  insolvency  was  impending,  or  was  to 
&Uow. 

Tb&  caaeqtBmmer  y.  Htuieck,  (5  Sdd.  Bepi,  689,)  in  like 
89 
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manner  makes  the  validity  of  a  transfer  depend  on  the  question 
whether,  there  being  actual  insolvency,  the  transfer  was  made 
with  intent  to  give  a  preference. 

It  has  been  already  suggested  that  whatever  suspicions,  or 
even  belief,  was  entertained  by  the  agents  of  the  State  of  Michi- 
gan, in  relation  to  the  solvency  of  the  company  before  the  agree- 
ment in  question  was  made,  those  suspicions  were  removed,  and 
that  belief  changed  by  the  arrangements  made  by  the  c<xnpany, 
and  the  aid  obtained  from  the  State  of  Indiana  before  the  matter 
was  concluded,  and  the  company  was  believed  to  be  able  to  pay 
its  debts  and  continue  its  business^  and  did  in  fiict  continue  ita 
business. 

That  the  temporary  embarrassment  which  had  preceded  is  not 
the  insolvency  contemplated  by  the  act  in  question,  and  will  not 
invalidate  payments  made  or  securities  given,  with  a  view  to  the 
continuance  of  its  business,  and  for  the  purpose  of  sustaining  the 
company,  is^  we  think,  apparent  fnxn  the  sixth  section  of  the  act 
relied  upon. 

That  section  is  the  one  which,  when  insolvency  occurs,  pro- 
vides for  an  injunction  with  a  view  to  the  winding  up  of  its 
affairs,  and  it  provides  for  an  inquiry,  and  the  taking  of  proo& 
when  a  charge  of  insolvency  is  made,  and  "if  upon  such  inquiry 
it  shall  be  made  to  appear  to  the  Chancellor  that  the  said  com- 
pany has  become  insolvent,  arid  shall  not  be  about  io  resume  its 
business,  in  a  short  time  thereafter,  vyiih  safety  to  the  public  and 
advantage  to  the  stockholders,  it  shall  and  may  be  lawful  for  the 
Chancellor  to  issue  an  injunction,''  &c. 

Even  the  Chancellor  is  not  called  upon  to  interfere,  merdy 
because  the  company  is  not  at  the  moment  prepared  to  meet  its 
engagements,  if  a  continuance  of  the  business  is  about  to  begin  f 
and  surely  payments  made  or  securities  given,  in  good  faith,  to 
relieve  the  company  from  present  embarrassment,  to  enable  the 
company  to  continue  its  business,  to  relieve  against  an  urgent 
claim  of  an  importunate  creditor,  and  for  no  other  purpase,  and 
ia  the  belief  that  the  company  can  and  will  sustain  itself,  ara 
not  within  the  meaning  of  that  act  to  be  held  void — and  espe- 
cially when  followed  by  the  actual  continuance  of  such  business 
for  several  months. 

In  such  a  case  the  creditor,  (there  being  no  expectation  of 
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insolvency,  and  no  intent  to  give  a  preference  in  view  of  insol- 
vency,) obtains  what,  within  the  proper  meaning  of  the  section 
last  above  quoted,  the  Chancellor,  even  if  applied  to,  would 
pennit  him  to  have,  by  withholding  an  injunction,  and  enabling 
the  company  "  in  a  short  time  to  resume  its  business,"  even  if  a 
suspension  had  actually  taken  place. 

The  fact,  that  the  Chancellor  is  to  entertain  the  inquiry,  and 
if  the  insolvent  corporation  is  about  to  resume  its  business,  and 
may  do  so  with  safety,  may  withhold  the  injunction,  shows  that 
if  the  injunction  be  withheld  the  corporation  may  lawfully  make 
such  arrangement  of  its  affairs  as  to  relieve  itself  from  immediate 
embarrassment,  and  effect  such  resumption,  and  that  arrange- 
ments made  for  that  sole  purpose  will  be  valid. 

In  another  aspect,  the  case  of  Curtis  v.  LeaviU  is  of  importance 
to  the  disposition  of  tins  case.  K  either  thefitate  of  Michigan 
or  Thompson,  in  this  state,  purchasing  of  the  New  Jersey  cor- 
poration a  debt  due  in  this  state  by  a  New  York  corporation, 
and  a  mortgage  upon  property  here,  are  not  chargeable  with 
notice  of  the  New  Jersey  statute  at  all,  but  are  nevertheless  to 
be  deemed  in  no  better  condition  in  that  respect  than  they  would 
be  under  our  own  statute,  then  the  exposition  of  our  statute  in 
the  case  last  mentioned  shows  that,  upon  the  proo&  here,  there 
is  no  warrant  whatever  for  saying  that  the  transfers  were  invalid 
by  reason  of  the  insolvency  of  the  company. 

If  our  courts  and  our  citizens  are  bound  to  act  on  any  assump- 
tion that  the  laws  of  another  state  are  like  our  own,  until  notice 
of  the  actual  law  of  such  other  state  is  brought  home  to  them, 
by  proper  proof|  then  the  case  cited  shows  that  the  views  already 
suggested  fully  sustain  the  transfers  in  question. 

So,  if  for  any  reason  the  validity  of  the  transfers  is  to  be 
judged  of  by  our  laws,  in  reference  to  an  assignment  or  transfer 
by  a  moneyed  corporation  here,  the  same  reasoning  applies. 

The  conclusion  is,  we  think,  inevitable,  that  there  is  nothing 
in  the  proofe  relating  to  the  insolvency  of  the  Morris  Canal  and 
Banking  Company  which  can  operate  to  impair  the  title  of 
Mr.  Thompson  or  the  defendant  to  the  securities  in  question. 

The  views  expressed  are  suiEcient  to  dispose  of  the  case  upon 
this  appeal.  We  nevertheless  add  that,  upon  the  facts  proved, 
we  think  the  decision  of  the  court  below,  in  regard  to  the  effect 
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of  the  release  to  Mr.  Oriswold,  was  oorrect  We  do  not  discuBS 
the  point  at  length,  since  the  views  we  entertain  of  the  other 
questions  render  a  rerersal  neoessaiy. 

Judgment  reyersed  and  new  trial  ordered    Costs  to  abide  the 
events* 


HsNBT  YouNa,  Plaintiff  v.  Sigishunb  M.  Petser,  Defendant 

1.  Where  the  leasee  of  a  term  for  yean^  the  rent  being  payable  quarterly, 
assigns  his  property  Qnduding  the  lease,)  to  %  Irastee  for  the  payment  of 
his  creditorsy  and  tile  assignee  enters  in  the  middle  of  a  quarter  and  occu- 
pies the  premises  until  the  rent  of  the  current  quarter  becomes  payable^ 
the  assignee  is  liable  for  the  rent  of  the  whole  quarter, 

2.  In  such  case  where  the  assignee  continued  to  occupy  for  fourteen  days 
after  such  rent  became  payable,  and  then  surrendered  to  the  lessor,  who 
accepted  the  surrender  and  took  possession,  such  assignee  is  not  liaUe  for 
the  rent  of  the  premises,  for  the  said  fourteen  days. 

(Before  HomcAN,  Slobbon  and  Pderbkpont.) 
Heard,  April  9ti2;  decided,  July  3d,  1858. 

This  cause  came  on  to  be  heard  at  General  Term,  upon  a 
case  agreed  upon  between  the  parties,  pursuant  to  §  872  of  the 
Code,  as  follows,  to  wit: 

"By  an  indenture  of  lease,  dated  the  Sd  day  of  April, 
1857,  executed  by  and  between  the  plaintiff  as  lessor,  and 


*  The  plaintiff  pursuant  to  the  statute  and  in  order  to  give  to  the  Court  of 
Appeals  jurisdiction  to  review  the  foregoing  decision,  stipulated  that  if  the 
order  reversing  the  judgment  and  ordering  a  new  trial  ^ould  be  affirmed, 
judgment  final  should  be  entered  against  him,  and  thereupon  i^pealed  to  that 
Court  The  a^ppetl  was  there  argued,  and  at  the  December  Term,  1858,  the 
order  of  this  Court  was  affirmed,  and  judgment  final  was  ordered  pursuant  to 
such  stipulation,  dismissing  the  oomplidnt  with  costs. 

Before  the  remittitur  was  sent  fix>m  the  Court  of  Appeals  to  this  Court,  the 
plaintiff  applied  to  that  Court  for  a  re-argument  of  his  appeal  His  motion 
was  argued  at  the  March  Term,  1869,  and  at  the  lune  Term  following,  the 
motion  for  a  re-argnment  was  denied,  (ffojft  v.  Th&n^pmm'$  Eoir^  19  N.  T. 
Bep.,207. 


NEW  YORK— JULY,  1858.  809 

Young  V.  Peyflcr.  / 

William  and  Marcus  Friedlander  as  lessees,  the  plaintiff  demised 
and  rented  to  said  lessees  all  the  lofts  above  the  first  or  princi- 
pal story  of  the  brick  store  number  twentj-two,  on  the  south 
side  of  John  street,  in  the  city  of  New  York,  for  the  term  of 
one  year,  from  the  first  day  of  May,  1857,  at  the  yearly  rent 
of  fourteen  hundred  dollars,  payable  quarterly  on  the  first  days 
of  August,  November,  February  and  May,  for  which  the  lessees 
bound  themselves  and  their  assigns.  The  said  lessees  entered 
in  and  upon  possession  of  the  demised  premises  under  said 
lease,  and  remained  in  possession  thereof  until  the  18th  day  of 
September,  1857,  when  they  by  an  instrument  under  seal,  and 
then  and  there  delivered  to  the  defendant,  assigned  to  him  in 
trust  for  the  benefit  of  creditors  all  the  property  of  said  lessees^ 
including  the  lease  aforesaid. 

"The  defendant  in  and  by  the  terms  of  said  assignment  of 
said  W.  &  M.  Friedlander,  was  preferred  as  a  creditor  to  a  con- 
siderable amount  The  defendant  accepted  the  said  assignment| 
and  by  virtue  thereof  entered  into  the  said  premises  and  took 
possession  thereof  and  actually  used  and  occupied  the  same 
thenceforth  and  until  the  14th  day  of  November,  1857,  at  which 
time  said  defendant  surrendered  the  lease  and  premises  to  the 
plaintiffs,  who  accepted  the  same. 

"No  part  of  the  quarter's  rent  of  said  premises,  which  became 
due  and  payable  by  the  terms  of  said  lease  on  the  1st  day  of 
November,  1857,  has  been  paid  by  the  defendant  or  any  other 
person. 

"  The  question  is  now  submitted  to  the  Court  whether  the 
defendant  is  or  is  not  personally  liable  for  the  payment  of  the 
rent  of  said  premises,  according  to  the  terms  of  said  lease,  which 
accrued  and  became  payable  on  the  Ist  day  of  November,  1857, 
and  whether  he  is  or  is  not  also  liable  in  addition  to  pay  a  pro- 
portionate part  of  the  rent,  fipom  the  1st  to  the  14th  day  of 
November,  1857,  until  which  time  he  was  in  the  actual  occupa- 
tion thereof 

"  If  the  defendant  is  personally  liable  for  the  rent  which 
accrued  on  the  first  of  said  November,  the  Court  will  render 
judgment  against  him  for  the  sum  of  three  hundred  and  fifty 
dollars,  and  interest  from  November  1st,  1857.  And  if  the 
defendant  is  liable  for  the  additional  rent  up  to  the  14th  of 


810  CASES  IN  THE  SUPERIOR  COURT. 

Purcliase  v.  Mattison. 

November,  1857,  the  Court  will  render  judgment  for  the  addi- 
tional sum  of  fifty-eight  dollars  and  twenty-five  cents. 
"The  prevailing  party  is  to  recover  fifty  dollars  costs." 

i/ho.  E.  BurriUj  for  the  plainti£ 

James  L.  Phdps,  for  the  defendant 

By  the  CJourt.  Pierbepont,  J. — The  defendant  was  not 
obliged  to  enter  under  the  lease  assigned ;  he  might  have  caused 
a  removal  of  the  goods  of  the  assignor,  without  any  act  indi- 
cating an  acceptance  of  the  lease  assigned,  and  thus  have 
prevented  any  personal  liability  had  he  so  desired.  He  how- 
ever chose  to  accept  the  assignment,  and  to  enter  and  enjoy  the 
premises.  He  afterwards  surrendered  to  the  landlord.  He  is 
clearly  liable  for  the  quarter's  rent  due  November  1st,  1857 ;  but 
not  for  the  fourteen  days  following.  {Martin  v.  Black,  9  Paige, 
643.) 

Judgment  must  be  entered  for  the  plaintiff  as  stipulated  in 
the  case. 

Judgment  accordingly. 


JoHK  PuBCHASB,    Plaintiff    V.   Mahlon   Mattison  et  al^ 

Drfendants. 

r 

The  aooeptance  of  the  note,  bill  or  check  of  a  third  person  from  the  payee,  ia 
payment  of  a  precedent  debt,  and  giving  an  unqualified  credit  therefor  in 
extinguishment  of  a  corresponding  amount  due  is  receiving  the  same  for  a 
valuable  consideration,  and  the  holder  is  entitled  to  recover  thereon  although 
the  drawer  or  maker  has  received  no  consideration  therefor,  but  advanced  the 
same  for  a  special  purpose,  under  such  circumstances  that  the  payee  could  not 
recover  thereon.  ^ 

(Before  Slosson  and  Woodruff,  J.  J.) 

Submitted,  July  11,  1857;  decided,  July  3d,  185a 

This  case  came  before  the  General  Term  upon  a  verdict  for 
the  plaintiff  taken  subject  to  the  opinion  of  the  Court,  and  upon 
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a  hearing  thereof  judgment  was  ordered  for  the  plaintiff  on  the 
verdict  at  the  March  Term,  1857. 

The  report  of  the  case  as  disclosed  upon  that  hearing  is  con- 
tained at  length  in  6  Duer,  688. 

Afker  the  decision,  an  application  was  made  by  the  defendants 
for  a  resettlement  of  the  case  upon  grounds  which  were  deemed 
sufficient,  and  the  case  was  resettled^  and  upon  the  case  as  re- 
settled it  was  submitted  to  the  Court  for  further  consideration. 

The  alterations  made  in  the  case,  appear  fully  in  the  opinion 
of  the  Court,  and  the  report  of  the  case  in  6  Duer  renders  it 
unnecessary  to  repeat  the  statement  of  fiicts  here. 

(21  StevenaoTi^  for  the  plaintij£ 

John  Oraham^  for  the  defendants. 

By  the  Coubt.  Woodruff,  J.— -Since  the  decision  <rf  this 
case  at  the  General  Term  in  March  1867,  an  application  was 
made  for  a  resettlement  of  the  case.  That  application  was 
granted,  and  the  case  has  been  resettled  and  again  submitted. 
It  now  appears  that  the  late  Chief  Justice,  who  presided  at  the 
trial,  while  the  defendants  were  giving  evidence  in  relation  to 
the  origin  and  consideration  of  the  checks,  and  the  habits  of 
dealing  between  the  defendants  and  Solinger  and  others,  the 
parties  to  whom  the  checks  were  advanced,  stated  to  the  defend- 
ants' counsel  that  it  was  unnecessary  to  pursue  that  branch  of 
the  case  further.  That  it  was  evident  tiiat  Solinger  and  the 
parties  concerned  with  him  could  not  recover  upon  the  checks, 
and  that  no  further  testimony  was  requisite  upon  that  point;  from 
which  suggestion  there  was  no  dissent  by  the  plaintiff's  counsel. 

It  is  not  very  clear  that  this  alone  renders  any  further  con- 
fiideration  of  the  case  on  our  part  necessary.  It  may  be  conceded 
that^  as  between  the  defendants  and  Solinger  and  others,  the 
checks  were  purely  accommodation  checks,  upon  which  the  latter 
could  not  recover  as  against  the  makers,  and  yet  their  transfer 
in  payment  of  a  debt  which  they  owed  be  perfectly  good.  It  is 
we  apprehend  settled,  that  the  holder  of  an  accommodation  note 
-d  check  may  use  it  either  to  pay  or  secure  what  he  owes,  and 
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with  the  eame  yaliditj  and  effect  as  if  he  borrows  money  and 
iises  it  for  the  like  purpose.  Indeed  the  view  we  have  taken  of 
this  branch  of  the  case  on  the  former  hearing,  is  not  material!  j 
altered  by  the  amendments,  save  only  that  the  concession  that 
Solinger  and  others  could  not  themselves  recover  on  the  checks, 
seems  to  have  been  assumed  before  the  close  of  the  trial. 

But  it  further  appears  by  the  case  as  now  resettled,  that  the 
Chief  Justice,  before  receiving  the  verdict,  stated  ^'  that^  in  his 
opinion,  there  was  but  a  single  point  in  the  case,  and  that  was 
whether, — notwithstanding  Solinger  and  the  others  concerned 
with  him  could  not  recover  upon  the  checks, — the  plaintiff  was  a 
holder'  for  value  from  them,  in  such  a  way  as  to  entitle  him  to 
recover  upon  the  checks?*'  and  thereupon  he  directed  the  jury  to 
find  for  the, plaintiff,  subject  to  the  opinion  of  the  Court;  and 
although  he  is  stated  to  have  reserved  the  point  whether,  under 
the  evidence,  the  plaintiff  is  entitled  to  recover,  the  indication  is, 
as  the  case  is  now  settled,  that  he  contemplated  the  one  question 
above  stated,  as  the  only  material  question  to  be  considered  by 
the  (General  Term. 

Payment  of  a  pre-existing  debt  is  a  sufficient  consideration  to 
constitute  the  recipient  of  negotiable  paper  made  by  a  third  pe^ 
son,  a  bona  fide  holder  for  value.  Whatever  doubt  was  thrown 
upon  that  question  by  one  of  the  opinions  in  Sudker  v.  McDonald 
(6  Hill,  98),  is  removed  by  the  case  of  Toungs  v.  Lee  (2  Kern., 
668),  where  it  is  held  that  a  note  received  by  the  plaintifb, 
in  extinguishment  of  a  demand  upon  a  note  not  yet  due,  such 
latter  note  being  surrendered,  constituted  the  plainti£&  holdeis 
for  value;  and  that  they  were  entitled  to  recover,  although  the 
note  so  received  was  an  accommodation  note,  and  had  been 
diverted  from  the  purpose  for  which  it  was  made.  In  White  v. 
S^ngfiMBank  (8  Sandf  S.  C.  B.,  222)  the  subject  is  fully  dis- 
cussed ;  there  the  note  in  suit  was  diverted  from  the  purpose  isx 
which  it  was  made  and  delivered  to  the  payees — the  payees 
delivered  the  note  to  the  defendant,  and  received  from  the 
defendant  their  own  draft  held  by  the  defendant  The  latter 
was  adjudged  a  holder  for  value,  and  entitled  to  recover  on  the 
note. 

In  ThtBarJcof  Sandmh/Y.  ScovUle  (24  Wend.,  115)  the  plain- 
tilps  had  discounted  a  note  to  extinguish  a  debt  due  by  one  Ward 
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to  the  bank,  and  the  avails  went  so  far  to  discharge  his  liabilitj 
to  them.  Practically,  ihej  took  the  note  in  part  payment  of 
Ward's  liability  to  them ;  it  did  not  appear  that  the  bank  gave 
up  anything,  and  yet  the  bank  was  held  a  holder  lor  ralae. 

The  acceptance  of  the  note  of  a  third  person  as  payment  of  a 
debt,  when  so  agreed,  is  an  extinguishment  of  the  previous 
demand;  and  unless  the  debtor  in  some  manner  continues  his 
liability,  by  indorsement  or  guarantee,  recourse  to  him  is  lost 
{Nod  V.  Murray,  8  Kern.,  168.) 

In  this  case  the  proof  was  unqualified  and  uncontradicted, 
that  these  checks  were  received  by  the  plaintiff  in  payment;  and 
he  gave  an  unqualified  credit  of  the  amount  in  extinguishment 
of  a  corresponding  sum  due  to  him.  The  evidence  thus  shows 
a  taking  of  these  checks  as  so  much  cash,  without  recourse  to 
his  debtor,  and  at  his  own  risk  as  to  the  solvency  or  insolven<r^ 
of  the  drawers. 

In  The  New  York  Marbled  Iron  Works  v.  Smith  (4  Duer,  862^ 
the  proof  was  that  the  note  was  made  for  a  special  purpose ; 
that  it  was  diverted  from  that  purpose,  and  that  the  maker  re- 
ceived no  consideration  therefor;  and  that  the  plaintifb  received 
it  in  payment  for  goods  previously  sold  and  delivered  to  the 
payee  of  the  note.  The  plaintiff  was  held  entitled  to  recover. 
The  language  of  this  C!ourt  in  General  Term  is  as  follows  (p.  877): 
"Since  our  judgment  in  White  v.  The  Springjidd  Bankj  .  .  . 
ihe  law,  at  least  in  this  Court,  must  be  considered  as  settled,  that 
the  satis&ction  of  a  precedent  debt  is  as  truly  a  valuable  con- 
sideration for  the  tnmsfer  of  a  negotiable  bill  or  note,  as  the 
advance  in  cash  of  its  amount  at  the  time  of  the  transfer." 

This  decision  of  our  own  General  Term  we  should  not  feel  at 
liberty  to  disregard,  if  the  various  conflicting  dicta  to  be  found 
in  other  cases  made  us  otherwise  doubtful  of  the  plaintiff's  right 
to  recover  on  this  ground 

Upon  the  whole  case  we  conclude,  as  before,  that  the  plaintiff 
is  entitled  to  judgment  upon  the  verdict  Many  of  the  points 
discussed  on  the  forpier  argument  are  not  affected  by  the  reset- 
tlement of  the  case.  The  opinion  then  given  must  be  taken  m 
our  opinion  herein,  so  fsur  as  the  case  is  unaltered. 
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Frank  Wilbbakd,  Plaintiff  and  Respondent,  v.  The  Eighth 
AvEKUS  Railroad  CoiCPAmr,  Defendants  and  Appellants. 

L  Where  a  city  railroad  company,  by  authority  of  the  corporation  of 
New  York,  and  with  the  sanction  of  the  Legislature,  has  oonstructed  a 

(railroad,  and  is  running  cars  thereon  through  the  streets  of  the  city,  the 
public  have  nevertheless  the  right  to  drive  upon  and  across  their  track;  but 
l^net  flo  as  to  interfere  with  the  proper  business  of  the  company. 

2.  If  an  individual  sees  fit  to  run  his  carriage  or  wagon  upon  the  rails,  he  k 
bound  to  exercise  more  care  and  diligence  and  keep  a  better  lodc-<mt^  than 
he  would  be  if  he  was  not  upon  the  track,  to  avoid  collision. 

3.  The  company  is  entitled  to  the  unrestricted  use  of  its  rails  for  the  progress 
of  its  cars,  within  that  limit  of  speed  which  the  law  allows  them,  and  the 
driver  of  any  other  vehicle,  being  unnecessarily  on  the  track,  is  bound  to 
exercise  greater  care,  than  if  upon  the  common  pavement^  to  see  that  an 
approaching  car  is  not  impeded,  and  if  through  negligence  or  willfulness  in 
thiJs  respect^  a  collision  ensues,  he  should  not  have  damages  against  the 
company,  even  though  the  servants  of  the  latter  are  also  in  fault 

(Before  Hoffman,  Slosson  and  Pierrepont,  J.  J.) 
Heard,  April  9th;  decided,  July  3d,  1858. 

This  cause  came  on  to  be  heard  at  General  Term,  upon  an 
'appeal  from  the  judgment  rendered  for  the  plaintiff  on  a  yerdict 
had  on  the  trial  before  Mr.  Justice  Bosworth  and  a  jury,  on 
the  20th  day  of  October,  1867. 

The  defendants  are  a  corporation,  who  are  engaged  in  carry- 
ing passengers  on  a  railroad,  constructed  through  certain  stareets 
and  the  Eighth  avenue,  in  the  city  of  New  York,  under  the 
grant  of  a  privilege  for  that  purpose,  obtained  from  the  corpora- 
tion of  New  York  and  the  further  authority  of  the  Legislature 
sanctioning  the  same. 

The  action  is  brought  to  recover  damages  fer  the  all^^ 
negligence  of  the  defendants'  servants,  in  driving  the  horses  and 
car  of  the  defendants,  while  the  plaintiff  was  traveling  with  his 
horse  and  wagon  through  the  Eighth  avenue,  by  i^eason  of  which 
x^^glig^i^ce  the  pole  of  the  car  was  driven  with  violence  against 
the  plaintiff,  and  against  his  wagon,  so  that  the  plaintiff  suf- 
'  fered  great  bodily  injury  and  his  wagon  was  broken,  &c. 
I   The  answer  denied  the  plaintiff's  allegations,  and  charged  tho 
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'  accident^  if  any,  and  its  consequences  to  the  plaintiff's  own  reck- 
less carelessness  and  &\ilt 

The  plaintiff  testified  that  he  drove  through  one  of  the  inter- 
secting streets  to  the  Eighth  avenue  and  turned  up  that  avenue, 
driving  upon  the  railroad  track,  immediately  behind  a  long 
lumber  wagon  which  was  going  ttp  the  avenue  on  the  track  of 
the  railroad;  that  he  saw  no  car  coming  up  the  avenue ;  that  he 
did  not  look ;  that  he  could  have  seen  the  car  coming  if  he  had 
looked;  that  he  drove  as  close  behind  the  lumber  wagon  "as 
the  pole  of  his  wagon  would  let  him;"  that  he  was  driving  at 
the  rate  of  at  least  five  miles  an  hour  when,  after  passing  a  few 
streets,  the  lumber  wagon  turned  off  to  the  right;  this  stopped 
his  progress,  and  he  also  turned  to  go  off  to  the  right ;  just  at 
this  time  he  heard  some  one  cry  out  *' halloo"  and  then  the 
tongue  of  a  car  which  was  behind  him  on  the  track  (but  had 
not  been  seen  by  him)  struck  the  seat  of  his  wagon,  threw  him 
out  and  broke  the  wagon ;  that  the  reason  the  pole  so  hit  the 
wagon-seat  was  that  in  the  endeavor  of  the  driver  of  the  car  to 
stop  his  car,  when  he  paused  to  turn,  the  pole  of  the  car  was 
thrown  upwards  and  hit  his  wagon ;  that  if  the  lumber  wagon 
had  not  been  there  he  should  not  have  been  hit ;  and  if  the 
lumber  wagon  had  continued  up  the  avenue  the  car  would  not 
have  hit  him;  that  after  he  heard  the  halloo  he  had  not  time  to 
drive  a  foot ;  that  he  commenced  turning  his  wagon  when  he 
heard  the  halloo,  but  the  hindwheels  were  on  the  track.  It  was 
admitted  that  the  Eighth  avenue  is  100  feet  wide,  and  that  the 
carriageway  on  each  side  of  the  railroad  track  is  twenty  feet 
wide ;  and  there  was  no  evidence  that  the  car  was  djriven  faster 
than  the  usual  and  legal  rate  of  speed. 

The  defendants  moved  for  a  dismissal  of  the  complaint  upon 
the  grounds  (among  others):  1st  That  there  was  no  evidence 
of  negligence  on  the  part  oif  the  defendants ;  and,  2d.  That  the 
plaintiff  was  himself  in  fiiult,  and  the  injury  was  caused  by  his 
own  negligence. 
.-  The  motion  was  denied,  and  the  defendants  excepted. 

After  the  cause  had  been  summed  up  by  the  respective  coun- 
sel, the  Judge  charged  the  jury,  among  other  things,  as  follows: 

"  The  fact  that  the  plaintiff  was  driving  on  the  railroad  trackb 
of  the  defendants,  was  not  such  a  wrong  or  fisiult  on  his  part  as 
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■will  prevent  his  recovering  in  this  action,  if  he  was  injured  by 
the  carelessness  or  negligence  of  the  driver  of  the  car,  without 
anj  negligence  on  the  part  of  the  plaintiff,  which  contributed  to 
produce  the  injury. 

"  If  an  injury  is  produced  by  the  concurring  negligence  of  the 
party  injured,  and  of  a  third  person,  the  one  who  is  injured  can- 
not recover. 

'^  It  was  the  plaintiff's  duty  to  turn  off  the  track,  so  as  not  to 
interfere  with  the  cars  making  their  trips,  or  making  them 
within  the  time  required  by  the  articles  which  prescribe  how 
often  they  shall  be  run. 

*'  But  if  the  driver  of  the  car  should  see  a  cart  on  the  track, 
and  that  the  driver  of  the  cart  did  not  mean  to  turn  off,  the  driver 
of  the  car  would  have  no  right  to  run  deliberately  into  or  against 
the  cart  For  such  improper  conduct  of  a  person  on  the  track, 
other  redress  should  be  sought 

'*  If  there  was  negligence  in  the  plaintiff  in  the  management 
of  his  wagon  in  turning  off  the  track  which  contributed  to  the 
collision,  and  if  there  would  have  been  no  collision  had  there 
been  no  carelessness  in  that  respect  on  his  part,  then  he  cannot 
recover. 

"  But  if  he  would  have  been  run  into  if  he  had  not  turned  o% 
and  if  there  was  no  negligence  in  the  mode  of  managing  his 
cart  which  contributed  to  the  injury,  and  if  it  was  produced  by 
the  negligence  of  the  driver  of  the  car,  the  plaintiff  may 
recover. 

''  Although  the  plaintiff  did  not  look  back,  and  therefore  did 
not  see  the  car  (if  you  shall  believe  that  to  be  the  fact),  yet  if 
you  believe  that  by  the  exercise  of  ordinary  care  on  the  part  of 
the  driver  of  the  car,  either  by  slackening  his  speed  or  applying 
his  brakes,  there  would  have  been  no  injury,  the  defendants 
would  be  liable,  if  there  was  no  other  fault  on  the  part  of  the 
plaintiff  than  mere  negligence  in  not  seeing  the  car  until  it  was 
too  late  to  get  out  of  its  reach,  so  as  to  avoid  being  injured  by  iC 

The  Judge  also  instructed  the  jury  in  relation  to  tiie  damages, 
and  the  rules  by  which  they  were  to  be  governed  in  determining 
the  same,  in  case  they  should  find  for  the  plaintiff. 

The  defendants'  counsel  then  requested  the  said  Justice  to 
charge  the  jury;  (among  other  propositions,) 
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"That  from  the  fact  of  the  plaintiiF  having  driyen  his  wagon 
upon  the  lailioad  track  in  front  of  the  cars,  and  continuing 
thereon  without  any  apparent  necessity,  he  was  bound  to  use 
more  care  and  diligence,  and  keep  a  better  look-out  than  he 
would  have  been  if  he  had  not  been  on  the  track,  that  he  might 
avoid  any  collision ;"  which  the  said  Justice  declined  to  do,  on  the 
ground  that  the  charge  as  made,  properly  presented  that  matter 
to  the  jury,  and  the  defendants'  counsel  then  and  there  excepted. 

To  Uie  charge  as  made,  no  exception  was  taken.  The  jury 
found  a  verdict  in  fiivor  of  the  plaintiff  for  $250,  damages.  The 
defendants  appealed  from  the  judgment  entered  on  the  verdict 

MoU  Jt  Oart/y  for  the  defendants  (appellants). 

L  The  question  of  carelessness  or  negligence  becomes  a  ques- 
tion of  law  when  there  is  no  dispute  about  the  &cts,  and  a  non- 
suit  should  be  ordered  when  the  prooi^  as  a  matter  of  law,  is 
not  sufficient  to  establish  such  negligence  or  carelessness,  as  to 
warrant  a  recovery  against  the  defendants.  (TWry  v.  The  New 
York  (knirol  R  R  Cb.,  22  Barb.  B.,  576;  WHkUs  v.  The  Buf- 
falo and  Rochester R  R  Cb.^  14  id.,  585;  S^icer  v.  The  Utica  and 
Schenectady  R  R  Co.,  6  id.,  887 ;  Brawn  v.  Maxwell,  6  Hill  R, 
692 ;  Hoj^ield  v.  Roper,  21  Wend.  R,  615 ;  BrowneU  v.  Flagler,  5 
Hill  R,  282 ;  The  Tonatoanda  RROo.y.  Munger,  5  Denio  R., 
255,  288;  4  Comst  R,  859;  Earing  v.  The  New  York  and  Erie 
R  R  Co.,  18  Barb.  R,  9.) 

n.  The  CSourt  should  have  nonsuited  the  plaintiff  on  his  own 
proof: 

!•  Because  there  was  no  proof  whatever  to  show  that  the 
defendants  or  their  agents  were  guilty  of  carelessness,  negligence 
or&ult. 

2.  The  defendants  were  on  their  own  track,  using  it  in  the 
ordinary  way,  as  they  had  a  right  to  do. 

8.  The  plaintiff  by  his^wn  acts  caused  or  brought  about  the 
ooUiaion  he  complains  o^  and  which  caused  the  injury. 

IIL  Before  the  plaintiff  can  recover,  he  must  establish  these 
two  propositions : 

L  That  the  defendants'  agents  were  goilty  of  negligence. 
This  is  charged  in  the  complaint 
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2.  That  the  plaintiflF  was  without  negligence  and  without 
fault.  {Spmcer  v.  The  TJtim  R  R  Oo.,  6  Barb.,  388.  And  see 
cases  above  cited.) 

lY.  After  the  plaintiff  had  rested  his  case,  there  was  nothing 
in  the  defendants'  testimony  that  added  any  strength  to  the 
plaintiff's  case.  But  on  the  other  hand  the  defense  was,  as  a 
question  of  law,  made  much  stronger,  and  the  Court  should  have 
charged  the  jury  as  a  matter  of  law  to  find  a  yerdict  for  the 
defendants;  because: 

1.  The  railroad  was  made  by  and  belonged  to  the  defendants 
absolutely  for  the  purpose  and  use  for  which  it  was  made. 

2.  The  city  had  granted  to  the  defendants  the  use  of  that  part 
of  the  avenue  and  streets  where  the  track  was  located,  which 
grant  was  afterwards  recognized  and  confirmed  by  an  act  of  the 
Legislature.  (§  8,  chap.  140,  Laws  of  1854:.) 

8.  The  defendants  afterwards  organized  under  the  General 
Railroad  Act  That  the  grant  of  the  city  and  the  acts  of  the 
Legislature  have  given  the  defendants  all  the  power  and  rights 
of  railroad  companies. 

4.  The  corporation  had  a  right  to  grant  the  use  of  so  much 
of  the  street  for  railroad  purposes.  {Drake  v.  Hudson  Biver  R  R 
Co.,  7  Barb.  R,  508.) 

6.  Having  such  right  vested  in  them,  any  other  use  of  &e 
track  would,  be  an  infringement  and  an  usurpation,  andconse* 
quently  the  plaintiff  was,  under  the  circumstances,  on  the  track 
without  right;  and  the  injury  he  received  not  being  caused  by 
any  willful  or  intentional  act  of  the  defendants  or  their  agents, 
or  by  any  gross  carelessness  on  their  part,  the  judgment  ought 
not  to  be  sustained.  {Lane  v.  Crarihee^  12  Pick.  R.,  177;  11  East 
R.,  61;  6  Cow.  R.,  191 ;  2  Pick.  R,  621;  PluckweU  v.  Wilson^ 
6  Carr.  and  Payne,  875.) 

V.  The  Judge  erred  in  not  charging  the  jury  as  requested  by 
defendants'  counsel  in  each  request 

The  requests  of  the  defendants'  counsel  were  in  evexy  respect 
in  accordance  with  the  well-settled  principles  of  law ;  and  if  the 
Judge  had  so  charged  the  jury,  the  verdict  would  have  been  for 
the  defendants. 

Chaunoey  Shaffer^  for  the  plaintiff  and  respondent 
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L  The  Donsoit  was  properly  refused,  because  a  dear  case  of 
Begligence  was  made  out  against  the  defendants ;  and  for  the 
fiirther  reason,  that  if  there  was  any  doubt  upon  the  subject, 
the  whole  matter  was  a  question  of  fact  for  the  jury.  (7  Cow. 
E.,  202 ;  4  Wend.,  428;  7  Barb.,  271.) 

n.  The  exceptions  taken  to  the  refusal  of  the  Judge  to  charge 
are  not  well  taJcen,  because  the  Judge  had  already  clearly  and 
explicitly  charged  on  those  requests,  so  far  as  the  law  would 
permit  Um  to  charge,  in  fsivor  of  the  defendants.  (See  the  case 
of  WSliamson  v.  The  New  York  GerUral  Bailroad,  decided  at  the 
November  Term  of  the  Court  of  Appeals,  November  Term, 
1857.  See  also  Heegan  v.  77ie  Eighth  Avenue  Railroad  Company^ 
15N.Y.R,  880.) 

The  Court  of  Appeals  have  also  decided  (not  officially 
reported,)  that  it  is  not  negligence  per  se  to  drive  a  team  oh  a 
city  railroad,  where  ihe  cars  are  propelled  by  horse-power. 
{Heegan  v.  The  Eighth  Avenue  Eailroad  Qjmpany^  supra.) 

By  the  Coubt.  Slosson,  J. — We  are  inclined  to  think,  that 
tiie  motion  for  a  nonsuit  might  properly  have  been  granted,  as 
the  evidence  introduced  to  show  negligence  on  the  part  of  the 
defendants  was  very  faint,  and  probably  was  quite  as  pertinent 
to  establish  negligence  on  the  part  of  the  plaintiff,  as  of  the 
defendants. 

But  however  this  may  be,  we  think  the  Court  should  have 
charged  the  first  proposition,  submitted  by  the  defendants' 
oounseL 

The  Judge  had  charged,  that  if  the  plaintiff  was  not  guilty 
of  any  greater  neglig^ice,  than  in  not  seeing  the  car  until  too 
late  to  avoid  the  collision,  still  if  the  driver  of  the  car,  in  the 
exercise  of  ordinary  care,  by  slackening  his  speed  or  applying 
his  brakes,  could  have  prevented  it,  the  defendants  would  be 
liable. 

The  defendants'  counsel  then  requested  the  Court  to  charge, 
that  from  the  fact  of  the  plaintiff  having  driven  his  wagon 
xipon  the  railroad  track  in  front  of  the  cars,  and  continuing 
thereon  without  any  apparent  necessity,  he  was  bound  to  use 
more  care  and  diligence,  and  keep  a  better  look-out,  than  he 
would  have  been  if  he  had  not  been  on  the  trackj  that  he  might 


SaO  CASES  IN  THE  SUPERIOR  COURT. 

WUbrand  y.  The  Eighth  Avenue  Railroad  Ca 

avoid  any  collision,  which  proposition  the  Judge  declined  to 
charge  on  the  ground  that  the  charge  as  already  made  properly 
presented  that  matter  to  the  jury. 

The  charge  as  made,  was  that  it  was  not  negligence  in  the 
plaintiff,  which  would  excuse  the  defendants,  that  the  plaintiff 
did  not  see  the  car  in  time,  the  proposition  which  the  defendants' 
counsel  requested  the  Judge  to  charge  was,  that  from  the  unne- 
cessary and  voluntary  position  in  which  the  plaintiff  had  placed 
himsdf  upon  the  defendants'  track,  he  was  bound  to  keep  a 
better  look-out,  than  if  he  had  not  been  on  the  track.  K  this 
proposition  is  correct,  and  if  the  plaintiff's  not  seeing  the  car  in 
time,  was  in  consequence  of  his  not  keeping  a  proper  look-out^ 
then  it  is  apparent  that  the  charge  was  wrong,  or  that  the  propo- 
sition requested,  should  have  been  also  charged. 

We  think  the  proposition  embodied  in  the  request  is  a  sound 
one.  The  public  have  a  right,  undoubtedly,  to  drive  upon  and 
across  the  track,  but  not  so  as  to  interfere  with  the  proper 
business  of  the  company,  and  if  an  individual  sees  fit  to  run 
hia  carriage  or  wagon  upon  the  rails,  he  is  bound  to  exercise 
more  care  than  he  would  in  driving  upon  the  common  pave- 
ment to  avoid  collision.  Other  vehicles  may  turn  out  to  avoid 
him,  coming  or  going  either  way,  but  a  car  can  turn  neither  to 
the  right  nor  left,  and  if  the  rule  cont^ided  for  by  defendants' 
counsel  be  not  true,  and  if  the  charge  of  the  Judge  be  correct, 
then  if  the  driver  of  a  vehicle  sees  fit  to  place  himself  in  front 
of  a  car  in  motion,  and  willfully  to  slacken  his  own  speed  so  as 
to  delay  the  car,  and  impede  its  progress,  and  restrict  its  speed 
within  the  time  allowed  by  law,  he  could  recover  damages  in 
case  of  a  collision,  if  the  driver  of  the  car,  in  the  exercise  of 
ordinary  care,  either  by  retarding  his  own  speed  or  by  apply- 
ing his  brakes,  could  have  prevented  the  injury. 

We  think  such  a  rule  would  place  our  city  railroad  companies 
at  the  mercy  of  every  obstinate  or  reckless  driver  in  the  town, 
and  would  lead  to  disturbances  and  collisions  innumerable. 

The  true  rule  is,  that  the  company  is  entitled  to  the  unre* 
stricted  use  of  its  rails,  for  the  progress  of  its  cars,  within  that 
limit  of  speed  which  the  law  allows  them ;  and  that  as  between 
them  and  the  driver  of  any  other  vehicle  who  may  be  upon 
their  track,  in  front  of  one  of  their  carsi  the  latter,  being  anne- 
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cesaarily  there,  mturt  exercise  more  care  than  he  would  if  he 
were  upon  a  common  pavement,  to  see  that  an  approaching  car 
is  not  impeded,  and  if  through  negligence  or  willfulness  on  his 
part  in  tUs  r^pect,  a  collision  ensues,  he  should  not  have  dama- 
ges against  the  company,  even  if  the  latter  are  also  in  fiiult 

We  cannot  say  that  if  the  request  had  been  charged  the 
verdict  would  have  been  as  it  is.  We  think  it  might  have  beeu 
the  other  way,  and,  therefore,  feel  bound  to  direct  a  new  triaL 
Costs  to  abide  the  event 

Ordered  accordingly. 


ICabia  M.  C.  Wetmobe,  Plaintiff  (Appellant),  v.  Williax  H. 
EissAH  and  Daniel  HoLSiLLN,  Trustees,  and  Charles  Fbk- 
DSBICE  Wetmobe,  Defendants  (Bespondents). 

1  Ajk  ante-nnptial  Bettlement  made  in  New  Jersey,  where  the  wife  renda^ 
ooaveying  a  wi&'a  proper^,  real  and  persona],  to  truatees  for  her  separate 
use  during  her  ]i&  and  after  her  death  to  the  use  of  those  who  as  hernext  of 
kin  and  heir»-at-law  may  be  entitled  thereto,  as  intestate  estate,  subject  to 
a  life  estate  in  her  husband  if  he  sundve  her,  will  not  be  set  aside  on  her 
application  during  the  ooverture,  after  issue  bom,  on  the  ground  that  she 
was  an  infant  when  the  settlement  was  made. 

2.  Independent  of  the  statutes  of  1848  and  1849  ibr  the  more  effectual  pro- 
tection of  manned  women  a  female  infant  is  bound  by  a  settlement  of  her 
personal  estate  made  in  contemplation  of  marriage. 

3l  Such  a  settlement  of  her  real  estate  is  voidable  only,  sad  may  ^  avoided 
after  she  becomes  of  age. 

But  whether  she  could  avoid  such  settlement  during  the  coverture  Quoaref 
That  she  may  with  the  concurrence  of  her  husband  and  by  deed  duly 
acknowledged.  (See  opinion  of  Hoffman,  J.) 

4.  Whether,  since  the  statutes  of  1848  and  1849,  she  may  not  avoid  any 
settlement  made  while  an  infimt?  (iSw  opinion  of  Boswoets,  J.) 
(Before  Bobwobtb,  Hofimak  and  Podouepomt,  J.  J.) 
Submitted,  June  7th;  decided,  July  3d,  185a 

Tms  is  an  appeal  by  the  plaintiff  from  a  judgment  of  Mr. 
Justice  Hoffican,  at  Special  Term,  made  the  11th  of  Janoaiji 
1868,  dismiflsing  the  o(»nplaant 
il 
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The  plaintiff  brought  her  action  to  obtain  a  judgment  declar- 
ing a  certain  instrument  in  writing,  or  marriage  settlement, 
dated  the  15th  November,  1865,  void  and  of  no  effect;  that  the 
defendants,  Kissam  and  Holsman  (the  trustees  named  therein), 
might  release,  convey  and  deliver  over  to  her  all  the  real  estate, 
situate  in  the  city  of  New  York,  whereof  she  was  seised,  pos- 
sessed, or  entitled  to,  at  the  time  of  the  execution  of  such  instru- 
ment, and  likewise  all  the  personal  estate  whereof  such  defend- 
ants have  become  possessed  by  virtue  of  the  said  instrument, 
and  the  proceeds  and  investments  thereof,  and  to  account  to  her 
for  the  rents  and  profits  of  such  estate. 

The  husband  and  the  two  trustees  were  made  parties  to  the 
action.  The  husband,  and  the  trustee  Holsman,  omitted  to 
answer. 

The  defendant  Ejssam  stated  certain  facts  in  his  answer  which 
are  admitted  by  the  plaintiff,  and  he  admitted  all  the  other  j&cts 
set  forth  in  the  complaint. 

The  case  thus  made  is  this :  On  the  15th  of  November,  1855, 
the  plaintiff  then  being  an  infant,  and  on  the  eve  of  marriago 
with  the  defendant,  C.  F.  Wetmore,  an  indenture  tripartite  waa 
entered  into,  in  which  she  was  party  of  the  first  part,  the 
intended  husband  Wetmore  of  the  second  part,  and  Kissam  and 
Holsman  of  the  third  part.  It  recited  her  possession  of  pro- 
perty, the  intended  marriage,  and  an  agreement  to  settle  such, 
property  to  her  separate  use  as  thereafter  set  forth.  The  instru- 
ment then  granted,  conveyed  and  assigned  to  the  trustees,  the 
whole  of  the  estate  of  the  plaintiff,  real,  personal  and  mixed, 
whether  the  same  be  legal  or  equitable,  situated  either  in  the 
State  of  New  York,  Pennsylvania  or  New  Jersey,  or  elsewhere. 
The  trusts  were: 

First  Until  the  said  marriage  took  effect,  for  the  use  of  the 
said  plainti££  her  heirs,  &c. 

Next  From  and  after  such  marriage,  to  pay  over  the  net 
rents,  profits  and  income  to  the  said  Maria,  during  the  term  of 
her  natural  life,  to  her  sole  and  separate  use,  discharged  of  the 
debts  of  her  husband,  and  also  to  pay  such  rents,  profits  and 
income  in  such  manner  as  the  said  Maria  shoiild  direct  in 
writing. 

Third.  Upon  her  death,  leaving  the  said  Charles  F.  Wetmore 
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Bomying,  and  no  child  or  children,  or  the  issue  of  any  deceased 
child,  in  trust  to  pay  the  said  Charles  F.,  the  whole  of  such 
profits  and  income  during  his  natural  life. 

EourtL  Upon  her  death  leaving  the  said  Charles  F.,  and 
any  child  or  children,  or  the  issue  of  such  child  or  children, 
ihen  to  pay  a  moiety  of  the  same  to  the  said  Charles  F. 
during  his  natural  life,  then  the  trustees  shall  stand  seised  of 
the  premises,  (subject  to  the  life  estate  of  the  said  Chdrles  F., 
in  the  whole  or  a  moiety  thereof  as  the  case  may  be,  accord- 
ing to  the  contingency  aforesaid,  in  case  he  should  surviye 
the  said  Maria,)  for  the  use  and  benefit  of  such  person  or  persons 
as  might  be  entitled  to  the  same,  at  the  decease  of  said  Maria 
as  her  legal  representatives,  in  case  she  had  died  a  widow, 
intestate  xmder  and  by  virtue  of  the  laws  of  the  state  in  which 
the  said  estate  or  property  may  be  situate  respectively.  ^ 

A  power  to  limit  and  appoint  the  estate  by  last  will  and 
testament,  subject  to  the  life  estate  of  the  intended  husband,  was 
also  conferred.  There  was  also  a  power  to  sell  and  convey  with 
her  concurrence,  to  reinvest  the  proceeds,  and  to  hold  the  pro- 
ceeds or  securities  taken,  upon  the  like  trusts  and  conditions, 
and  also  a  power  to  repair  and  improve  the  real  estate,  and  to 
carry  such  authority  into  effect  by  borrowing  and  applying  the 
necessary  funds,  or  otherwise. 

The  plaintiff  was  seised,  at  the  execution  of  this  instrument^ 
of  a  large  amount  of  real  estate  in  the  city  of  New  York, 
described  in  the  complaint,  of  certain  real  estate  in  New  Jersey, 
and  of  personal  estate  invested  in  bonds  and  mortgages  and 
otherwise. 

The  marriage  took  place  on  the  said  15th  November,  1855* 
The  plaintiff  became  of  age  on  the  26th  December,  1866.  Her 
husband  was  at  the  time  of  the  marriage,  and  continues  to  be  a 
resident  and  inhabitant  of  the  State  of  New  York.  The  con- 
tract purports  to  be  made  in  New  Jersey,  where  the  plaintiff 
resided. 

The  trustees  have  entered  into  possession  of  the  real  estate  in 
the  city  of  New  York,  and  of  the  personal  estate,  and  taken  the 
rents,  profits  and  income  of  the  same.  The  defendant  Eissam, 
states  in  his  answer,  that  there  is  other  real  estate  out  of  th& 
State  of  New  York,  which  passed  by  virtue  of  such  conveyance. 
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He  states  also  that  there  has  been  one  child  of  the  marriage 
bom,  who  is  still  living. 

The  plaintiff  states  in  her  complaint^  that  since  attaining  her 
majority,  she  has  learned  that  the  laws  of  this  state  secure  to  her 
her  property,  free  from  the  control  of  her  husband,  without  the 
intervention  of  trustees,  and  she  desires  so  to  possess  and  con- 
trol it. 

The  Judge  at  Special  Term  dismissed  the  complaint,  express- 
ing his  doubts  npon  the  question,  and  with  a  view  to  have  it 
receive  the  decision  of  the  Greneral  Term. 

WiUiam  M.  Evarts^  for  the  plaintiff  (appellants). 

C  2?.  ct  0,  A,  Sachettf  for  the  defendants  (respondents). 

Hoffman,  J. — The  rule  laid  down  by  Lord  Eldon,  in  Miher 
▼.  Harewood  (18  Vesey,  275),  was  not  an  express  decision,  but 
has  been  often  since  treated  as  the  law  of  England.  It  was,  that 
an  infimt  was  not  bound  by  an  ante-nuptial  covenant  to  settle 
her  real  estate^  but  if  she,  during  coverture,  sought  to  annul  it, 
her  husband,  if  a  party  to  it,  could  not  be  allowed  to  aid  in  such 
annulment;  and  without  his  concurrence,  her  act  during  cover- 
ture, wotdd  be  ineffectual. 

Chough  V.  Clough^  (stated  in  5th  Vesey,  717),  is  an  express 
decision  of  Lord  Thurlow,  that  an  in&nt  could  not  be  bound  by 
articles  entered  into,  during  her  minority,  as  to  her  real  estate. 
The  children  provided  for  in  the  settlement,  had  filed  a  bill  to 
enforce  it  after  the  husband's  death. 

Simpson  v.  Jones  (2  Russ.  and  Mylne,  S77),  is  a  case  con- 
stantly referred  to.  Sir  John  Leach,  stated  the  rule  very 
explicitly  that  the  real  estate  of  a  female  infant  was  not  bound 
by  a  settlement  on  her  marriage,  because  it  does  not  become  the 
absolute  property  of  the  husband,  though  he  takes  a  limited 
interest  in  it  But  the  general  personal  estate  was  bound, 
because  it  would  otherwise  become  his,  and  in  truth  it  is  his 
settlement,  not  hers.  She  could  not  give  the  trustees  power  to 
make  sale  during  her  in&ncy.  But  a  good  title  could  be  made 
by  her  confirmation,  when  she  attained  twenty -one.  The  subject 
was  leasehold  settled  to  her  separate  use. 

The  following  later  English  cases  bear  also  upon  the  question: 
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In  Jfe  Waring  (12  Eng.  L.  and  Eq.  R,  861);  Cbt«  v.  Oavej 
(19  id.,  280);  I\eld  v.  Moarey  (86  id.,  498,)  and  In  Be  DaUon,  (89 
id.,  145).  An  act  of  Parliament,  of  the  18,  19  Vict,  cap. 
48,  also  deserves  notice.  The  rule  of  these  cases  may  be  stated 
in  the  language  of  Lord  Justice  TuRinsB,  in  Field  y.  Moore^  "no 
valid  settlement  of  a  female  infant's  real  estate  can  be  made 
upon  her  marriage,  by  virtue  of  any  agreement  on  her  part,  or 
on  the  part  of  parents  or  guardians,  or  by  the  authority  of  the 
Court  of  Chancery."    The  questions  arose  after  the  wife's  death. 

The  act  of  Parliament  referred  to  provides,  "that  it  shall  be 
lavrful  for  every  infant,  with  the  approbation  of  the  Court  of 
Chancery,  to  make  a  valid  and  binding  settlement,  or  contract 
for  settlement,  in  contemplation  of  marriage,  of  real  or  personal 
estate." 

The  case  of  Cbve  v.  Owe  deserves  more  particular  attention. 
The  suit  was  instituted  by  a  married  woman  against  her  husband, 
the  trustees  in  a  settlement  after  marriage,  and  the  children.  She 
had  been  a  ward  of  the  Court,  and  married  without  its  i^provaL 
Articles  were  executed  prior  to  the  marriage,  she  being  an 
in&nt  After  tlie  marriage  further  articles  were  executed,  she 
still  being  an  in&nt  These  were  in  1889;  and  in  1860  a  settle* 
ment  was  made  executed  by  both,  and  acknowledged  by  the 
wife.  The  object  of  the  suit  was  to  obtain  the  sanction  of 
the  Court  for  the  amendment  of  the  two  articles  of  1839,  and  the 
confirmation  of  the  settlement  of  1850.  It  was  held  that  the 
Court  possessed  the  same  power  over  the  parties,  notwithstand- 
ing the  lapse  of  time,  which  it  would  have  possessed  had  the 
marriage  been  recent,  and  which  it  possesses  in  every  case  of  a 
marriage  of  its  ward  without  its  sanction,  subject  nevertheless  to 
the  due  protection  of  the  rights  and  interests  of  persons  who  have 
come  in  esse  since  that  period.  It  was  referred  to  a  master  to 
ascertain  whether  the  settlement  of  1850  was  a  proper  one,  or 
whether  it  ought  to  be  received.  The  general  doctrine  was 
recognized  that  the  deed  of  an  infant  female  brfore  marriage  did 
not  bind  her.  I  cannot  find  in  this  case  the  doctrine  of  an  obli- 
gation upon  the  Court  to  rescind  articles. 

In  our  own  state  I  find  very  little  of  authority  upon  the  sub* 
jec*^  Temple  v.  Hawley,  (1  Sand.  Ch'y  R,  158,)  and  Strang  v. 
WiEfcin,  (1  Barb.  Ch'y  R,  11,)  are  of  importance. 
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In  the  former  case,  the  point  determined  was  the  invalidity  of 
a  deed  of  settlement  executed  not  by  the  in&nt  but  by  a 
special  guardian  appointed  to  approve  of  the  marriage  and 
settlement^  and  to  join  in  it  The  Assistant  Yice-Chancellor 
examines  the  cases  with  care.  He  concludes  that  a  settle* 
ment  made  by  a  female  in&nt  on  the  eve  of  marriage,  will  not 
bind  her.  She  may  disaffirm  it,  but  when  she  may  do  so  he 
leaves  a  doubtful  question.  After  coverture  she  may  do  it 
of  course,  if  she  has  not  alBEirmed  it  in  the  interim.  And  it 
can  be  affirmed  by  her  during  coverture,  after  she  becomes 
of  age,  with  the  assent  of  the  husband.  He  shows  that  Chan- 
cellor Walwobth  sanctioned  this  point  in  his  order  of  June 
4th,  1889. 

He  also  considers  that  the  preponderance  of  authority  was, 
that  the  wife  could  not  disaffirm  the  contract  during  coverture. 

In  ISrmg  v,  WiMn,  (1  Barb.  Ch'y  R.,  11,)  the  settlement 
before  marriage  was  of  personal  property  alone.  There  was  in 
the  instrument  what  was  considered  a  power  to  make  a  will. 
After  the  marriage,  and  after  the  wife  had  arrived  at  full  age, 
one  of  the  trustees  died,  and  she<^executed  an  instrument,  with 
her  husband,  appointing  a  trustee  in  his  place.  She  then  made 
a  will  and  died,  leaving  the  husband  and  several  children.  The 
object  of  the  suit  was  to  establish  the  will,  by  which  a  life  inte- 
rest was  given  to  the  husband,  and  then  upon  his  death  divided 
the  property  equally  among  her  children. 

K  the  ante-nuptial  settlement  was  bad,  the  will  of  course  was 
void,  and  the  husband  took  the  whole  under  the  statute  of 
distributions.  Thus  the  main  point  was  the  validity  of  that 
settlement  The  Chancellor  recognized  the  authority  of  Simpson 
V.  c/oneff,  (2  Russ.  and  Mylne,  876,)  that  a  female  in&nt  \a  bound 
by  a  settlement,  made  on  her  marriage,  of  personal  estate, 
because  such  personal  estate  becomes  the  property  of  the  hus- 
band, and  it  is  in  truth  his  settlement,  not  hers.  Having  dis- 
posed of  the  other  question,  viz. :  That  the  woman  could  make  a 
wiU  under  the  power,  he  sustained  the  will. 

As  a  decision,  the  case  amounts  to  this:  An  ante-nuptial 
settlement  of  personal  estate  by  an  infsint  is  valid,  so  far  at  least^ 
as  that  she  may  affirm  it^  and  without  affirmance  that  it  shall  be 
effectual  to  sustain  what  she  does  under  it  when  of  age.    I  think 
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it  is  to  be  deduced  that  in  the  judgment  of  Chancellor  Wal- 
WOBTH,  she  could  not  disaffirm  it  even  when  of  age. 

In  the  great  case  oiMcCarUe  v.  TelleTy  (2  Paige,  550 ;  8  Wend., 
290,)  it  was  determined,  that  an  equitable  jointure,  or  a  compe- 
tent and  certain  provision  for  the  wife  in  lieu  of  dower,  if 
assented  to  by  the  father  or  guardian  of  the  infant  before  mar- 
riage, is  an  equitable  bar  of  dower.  The  Chancellor  appears  to 
consider  that  a  strictly  legal  jointure  under  the  statute  in  force 
in  1817,  was  a  legal  bar,  without  such  knowledge  or  assent, 
unless  some  circumstances  of  fraud  attended  it 

The  Eevised  Statutes  of  1880  (1 R  S.,  741,  §§  9,  10,)  regulated 
ihia  subject  by  providing,  that  to  constitute  a  valid  bar  of 
dower,  the  provision  by  way  of  jointure  must  be  expressly 
assented  to  in  writing,  by  the  wonlan  if  an  adult,  and  both  by 
her  and  her  &ther  or  guardian,  if  she  is  an  infant.  And  if  an 
infimt,  her  assent  is  to  be  evidenced  by  her  joining  in  the  con- 
veyance with  her  father  or  guardian. 

This  appears  to  be  a  qualification  of  the  provision  in  another 
part  of  the  Bevised  Statutes,  excepting  infants  and  idiots  from 
the  power  of  aliening  lands  recognized  to  exist  in  all  other 
persons  capable  of  holding  them.  (IE.  S.,  719,  §  10.) 

Again,  we  find  in  otu*  state  this  rule  fully  established,  that 
every  conveyance  of  real  estate  made  by  ^n  infiant  is  voidable 
only.  It  is  not  void.  The  grantee  has  a  legal  estate  and  right, 
until  something  is  done  sufficient  to  disaffirm  and  annul  it 
(jBxrf  V.  Ifix,  17  Wend.,  180;  Eagh  Co,  v.  Lsrd,  6  Paige,  685; 
Dmiinick  v.  Michad,  4  Sand.  S.  C.  E.,  416.) 

It  appears  also  to  be  settled  that  the  deed  of  an  in&nt  cannot 
be  effectually  avoided  until  he  come  of  age,  whatever  right  he 
may  possess  to  the  pernancy  of  the  profits.  {Bool  v.  Mix^  vbi 
supra^  Tucker  v.  Morland^  10  Peters,  73 ;  Boo/  v.  Stafford,  7 
Cow.,  183.) 

But  when  of  age,  his  power  to  do  so  is  incontestable. 

As  to  what  will  amount  to  a  disaffirmance,  this  at  least  is 
dear,  that  a  conveyance  of  the  same  property  to  another  after 
arriving  at  age,  and  accompanied  with  an  entry,  will  have  that 
effect  ( 10  Peters,  73,  and  the  cases  in  this  state  there  cited ; 
Ihmintck  v.  Michael,  4  Sand.,  421 ;  17  Wend.,  119.) 

One  other  rule  of  our  law  should  be  noticed.    A  married 
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woman  of  fall  age  may  execute  a  deed  of  her  lands  without  the 
*  concunenoe  of  her  husband,  without  his  union  in  the  convey* 
ance.     She   is   only  required   properly  to   acknowledge  it 
{Albany  Fire  Insurance  Co.  v.  Bay^  4  Gomst,  9.) 

The  statutes  of  1848  and  1849  operated  to  exempt  the  personal 
property  of  the  plaintiff  as  well  as  the  rents  of  the  r^  estate 
from  the  disposal  or  debts  of  her  husband;  to  constitute  both, 
as  well  as  the  real  estate  itself,  her  sole  and  separate  property, 
as  if  she  were  a  single  female.  (Act  1848,  §  1.)  The  act  of  1849 
(§  1)  gives  full  power  to  convey  and  devise  any  real  and  per- 
sonal estate  held  by  her.  I  understand  this  power  to  be 
unlimited,  not  confined  to  the  property  acquired  during  mar- 
riage, referred  to  in  the  preceding  clause  of  the  section. 

But  the  fourth  section  of  the  act  of  1848,  and  the  third  section 
of  that  of  1849,  contain  this  provision:  "All  contracts  made 
between  persons  in  contemplation  of  marriage  shall  remain  in 
foil  force  after  such  marriage  takes  place."  Unless  this  refers  to 
contracts  by  infants,  is  it  not  wholly  useless? 

This  raises  the  important  question,  are  infimts  not  included  in 
this  provision  by  reason  of  their  common  law  disability,  or  the 
statutory  exception  in  our  Bevised  Statutes,  before  referred  to? 
or  does  this  provision  render  valid  and  effectual  all  contracts 
and  conveyances  of  this  peculiar  character,  viz.,  those  made  in 
consideration  of  marriage?  I  cannot  but  consider  the  phrase 
contracts  to  comprise  conveyances. 

And  we  are  brought  back  in  this  aspect  of  the  question  to  the 
great  case  of  Drury  v.  Drury,  and  Chief  Justice  Wilkot's 
opinion  in  it  (5  Brown's  P.  C,  570 ;  Wilmot's  Opinions,  177.) 
I  may  first  observe  that  Chancellor  Walwobth  speaks  of  it  "  as 
having  exhausted  the  whole  store  of  ancient  learning  in  respect 
to  the  rights  and  liabilities  of  infants."  (2  Paige,  568.) 

Again,  this  decision  is  recognized  in  the  opinions  of  all  the 
Judges,  Vice-Chanoellor  Edwards,  the  Chancellor,  and  Justice 
Nelson  (in  McOartee  v.  Teller),  ut  supra.  Nor  does  the  actual 
determination  in  the  Court  below,  or  in  the  Court  of  Errors,  in 
the  least  degree  affect  it,  or  any  of  the  propositions  established 
in  it  The  provision  was  not  a  strict  legal  jointure,  within  the 
acts,  and  was  so  unjust  and  inequitable,  as  that  it  ought  not  to 
be  deemed  an  equitable  jointure,  and  so  a  bar. 
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Our  own  slatute  (1  B.  L.,  68,  §§  8,  9, 1813 )  then  in  force  was 
a  tranflcript  of  that  of  27  Henry  VIII,  ch.  10.  (8  Wend.,  275.) 
And  Justice  Nei^on  says :  *'I  lay  out  of  the  case  the  question 
whether  an  in&nt  is  bound  by  an  ante-nuptial  contract  within 
the  act  concerning  jointures.  The  argument  of  the  Chancellor 
and  the  authorities  relied  upon  seem  to  be  entirely  conclusiye, 
that  equally  with  adults  they  are  bound  by  the  statute.*' 

Now,  a  large  portion  of  the  celebrated  argument  of  Chief 
Justice  WiLMOT  was  to  show  that  within  the  general  words  in  the 
statute  of  Henry  VIH  ("every  woman  married,  having  such 
jointure  made  or  hereafter  to  be  made  '*),  infants  were  comprised 
as  well  as  adults.  Stotuell  y.  Zouch^  in  Plowden's  Commentaries, 
558,  is  cited  as  an  express  authority  to  this  point  He  adverts  to 
cases  where  the  law  implies  an  exception  of  mfSuits  out  of  general 
words,  and  says:  "The  only  rule  to  be  drawn  from  them  is  this, 
that  when  the  words  of  a  law  in  their  common  and  ordinary 
signification  are  sufficient  to  include  infants,  the  virtual  exception 
must  be  drawn  &om  tiie  intention  of  the  legislature  manifested 
by  other  parts  of  the  law,  firom  the  general  purpose  and  design 
of  the  law ;  and  from  the  subject  matter  of  it" 

Still,  it  must  be  noticed,  that  the  Chief  Justice  lays  much 
stress  upon  the  difference  between  the  engagement  of  an  infant 
binding  her  own  estate,  and  the  interest  derived  from  the  pro- 
perty of  another  person.  And  Lord  Mansfield  said:  "I  approve 
of  the  distinction  taken  by  Mr.  Justice  Wilmot  between  infants 
contracting  for  conveying  away  something  of  their  own,  and 
where  for  barring  themselves  of  a  right  which  is  a  third  per* 
son's."  (2  Eden,  78.) 

The  language  of  our  own  act  perhaps  meets  this  distinction. 
Every  marriage  contract  is  included  in  its  terms,  and  no  distinc- 
tion is  made  as  to  the  source  of  the  property.  The  general  line 
of  reasoning  of  the  Chief  Justice  as  to  the  inclusion  of  infants  in 
general  words,  remains  unaffected. 

I  conclude  that  by  the  true  interpretation  of  the  statutes, 
in£smts  are  comprehended,  and  their  marriage  contracts  duly 
made,  remain  in  as  fall  force  after  marriage  as  if  they  had  been 
adult 

But  again,  the  marriage  contract  of  a  female  adult,  fairly  and 
justiy  made,  would  certainly  bind  her,  without  any  saving 
42 
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words.  It  would  operate  as  a  restriction  upon  her  unlimited 
control  of  Her  estate,  and  in  practice  as  to  saving  her  from  her 
husband  and  his  debts,  and  securing  a  provision  for  the  issue,  is 
fully  as  importaat  now  as  it  was  before  the  statutes.  There 
seems  in  diis  strong  ground  for  supposing  that  the  clause 
referred  to  was,  essentially,  to  preserve  the  marriage  contracts  of 
in&nts. 

The  subject  has  received  much  investigation  in  some  of  the 
other  states. 

In  Maryland,  the  case  of  Leveridge  v.  Haight,  (2  Md.  Ch.  Deci- 
sions, 81)  determined  these  points.  That  the  doctrine  of  JDrury 
V.  Drury^  of  a  jointure  settled  on  a  female  infant  barring  her 
dower,  it  might  be  admitted  was  the  law  of  Maryland ;  that  with 
such  exception,  the  marriage  settlement  of  an  infant  female 
could  not  bind  her;  that  it  could  be  disaffirmed  by  her,  when 
her  disability  was  removed ;  and  that  as  she  had  in  that  case 
died  in  her  nonage,  when  she  could  not  have  disaffirmed  it,  no 
one  claiming  under  her  could  do  so.  .• 

The  question  whether  she  could  have  disaffirmed  it,  after 
coming  of  age,  but  while  still  covert,  did  not  distinctly  arise. 

In  Pennsylvania,  we  have  the  cases  of  Shaw  v.  Boyd  (5  Serg. 
and  Eawle,  812),  and  of  Wihon  v.  McOuUough  (7  Harris,  77).  In 
the  former,  a  bond  of  a  female  in&nt,  given  upon  her  marriage, 
conditioned  to  release  her  dower  upon  receiving  $500  from  the 
executors  of  the  intended  husband  was  held  inoperative.  The 
Court  (Ch.  J.  Gibson)  say,  that  a  naked  contract  to  bind  real 
estate  was  insufficient,  except  perhaps  in  favor  of  the  issue 
where  they  are  purchasers.  She  might,  at  the  death  of  the  hus- 
band, if  then  of  age,  confirm  or  avoid  the  engagement  at  her 
pleasure." 

In  Wilson  v.  JfcCkUhugh^  marriage  articles  were  entered  into 
between  the  intended  husband,  and  the  in£mt^  with  the  assent  of 
her  guardian.  He  made  certain  covenants  as  to  her  property. 
Subsequently  to  the  marriage,  and  after  the  wife  had  arrived  at 
age,  she  and  her  husband  executed  a  mortgage  to  secure  his 
debt  This  was  held  inoperative,  the  mortgagee  having  notice  of 
the  settlement  The  husband  was  prevented  irom  interfering  by 
his  contract,  and  the  wife  because  of  her  coverture.  "  He  cannot 
join  his  wife  in  aliening  or  incumbering  the  estate,  and  as  she 
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cannot  do  so  without  him,  therefore  the  settlement  is  necessarily 
operative  during  his  life,  not  by  her  contract  but  by  reason  of 
her  marital  and  his  contract  disability. 

The  Court  add,  that  they  decide  nothing  as  to  whether  a  female 
infant  may  bind  her  real  estate  in  such  a  way. 

McPherson  on  Infants,  622,  and  McQueen's  Husband  and 
Wife,  252,  are  quoted  with  approbation,  and  these  authors  state 
the  rule  precisely  upon  the  principle  recognized  by  the  Court  of 
Pennsylvania. 

The  decisions  in  Virginia  deserve  much  attention.  The  insti- 
tutions of  its  society,  as  well  as  the  ability  of  its  tribunals, 
prescribe  this. 

In  Tubh  V.  Archer  (8  Hen.  &  Mumf,^  899,)  these  points  were  ruled : 

First  Marriage  articles  are  not  to  be  rescinded  after  the 
marriage,  even  by  consent  of  the  husband  and  wife,  or  by  any 
conveyance  which  they  or  either  of  them  can  make. 

Second.  The  children  bom  of  the  marriage  are  purchasers 
xmder  both -father  and  mother,  by  virtue  of  marriage  articles. 

Third.  The  husband's  rights  as  a  purchaser  for  valuable  con- 
sideration, by  the  marriage,  are  not  surrendered,  except  so  &r  as 
the  articles,  by  a  just  construction,  limit  them. 

Fourth.  The  rights  of  the  wife  stand  upon  the  same  footing 
precisely. 

Fifth.  Infents  may  contract  by  marriage  articles  or  settle- 
ments, and  such  contracts  will  bind  them  when  of  full  age. 

In  Leigh  v.  Stewart  (2  Leigh's  Bep.,  76,)  the  husband  and 
wife  united  in  a  settlement  before  marriage,  when  she  was  an 
in&nt  They  joined  in  a  bill  to  set  it  aside,  and  it  cannot  be 
doubted  that  this  was  after  she  became  of  age.  In  the  Court 
below,  she  was  privately  examined  as  to  her  consent  to  the  bill, 
and  agreed  to  its  being  filed.  It  was  held  that  the  bill  could  not 
be  sustained;  that  so  far  from  the  Court  assisting  the  husband  to 
frustrate  the  settlement,  it  ought  to  prevent  him  from  attempting 
to  defeat  it.  If  he  could  not  be  allowed  to  do  so,  she  could  not 
do  it  without  him. 

In  Healy  v.  Rowen^  (5  Grattan,  414,)  the  Court  of  Appeals  of 
that  state  held,  that  the  assent  of  a  guardian  of  an  in&nt  female 
to  marriage  articles  was  totally  inoperative,  and  it  was  not  con- 
firmed by  a  subsequent  deed,  (even  if  that  deed  was  executed 
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after  she  had  arrived  at  age,)  for  want  of  a  proper  acknowledg- 
ment under  the  statute.  But  the  Court  took  oocasion  expressly 
to  reaffirm  the  doctiine  of  Tvbb  v.  Archer.  Baldwin,  J.,  deliver- 
ing the  opinion  says: 

"  The  Court  perceive  nothing  to  disapprove  in  the  case  of  Tubb 
V.  Arch/sr.  The  essential  principle  of  that  case  is  understood  to 
be,  that  marriage  articles  made  between  an  infant  ^/^me  and  her 
intended  husband,  beneficial  to  her  and  her  contemplated  issue, 
are  obligatory  upon  the  parties,  and  will  be  enforced  in  a  court 
of  equity  by  a  settlement  in  conformity  therewith,  on  the  applica- 
tion of  ^e  issue  of  the  marriage.  Such  a  contract  is  distinguish- 
able from  other  contracts,  voidable  on  the  election  of  the  infietnt 
party.    The  distinction  is  believed  to  be  wise  and  salutary." 

In  these  cases  the  line  of  reasoning  of  Lord  Habdwices,  in 
Harvey  v.  Ashley^  is  adopted  and  carried  out  (Stated  at  length  in 
note  to  8  Wend.,  831.)  "  Marriage  agreements  differ  from  all 
others.  The  principal  contract  is  the  marriage;  and  an  infant 
female  may  contract  at  the  age  of  twelve.  All  other  parts  of  the 
contract  are  collateral  incidents.  As  soon  as  the  marriage  takes 
place,  the  principal  contract  is  executed,  and  cannot  be  set  aside 
or  rescinded;  the  state  and  the* capacities  of  the  parties  are 
changed,  and  children  bom  or  to  be  bom  are  purchasers  under 
it;  purchasers  both  under  the  father  and  mother." 

The  results  of  my  examination  of  this  important  case,  may  be 
stated  in  the  following  propositions : 

The  questions  are  to  be  considered,  first,  independentiy  of  the 
provisions  of  our  statutes  of  184S  and  1849 ;  next  as  influenced 
by  those  provisions. 

First  The  question  is  not,  whether  in  a  Court  of  law,  a  deed  for 
a  valuable  consideration,  executed  and  duly  acknowledged,  by 
the  plaintiff  and  her  husband,  accompanied  with  an  entry,  would 
supersede  the  settiement,  and  pass  a  valid  tide  to  the  grantee. 
The  question  is,  whether  a  Court,  acting  as  a  Court  of  equity, 
will,  upon  her  application,  while  still  covert^  and  after  the  birth 
of  issue  provided  for  in  the  settiement,  and  when  such  settiement 
is  a  just  and  flEur  one,  lend  its  aid  to  annul  and  cancel  it 

1.  There  is  much  authority,  both  in  opinions  and  decisions, 
before  our  Bevolution,  and  in  our  sister  states,  for  holding  that 
marriage  articles  of  an  infant  as  to  her  own  real  estate,  equitable 
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and  just  in  their  provisions,  will  be  supported.  There  is  not,  in 
our  own  state,  an  example  of  a  positive  decision  to  the  contrary. 

2.  There  is  still  more  authority  for  holding  that  a  court  of 
equity,  will  not  interfere  with  such  a  settlement  of  an  in&nt, 
so  long  as  she  remains  under  the  marriage  disability. 

S.  There  cannot  be  found  a  case  in  which,  during  the  continu- 
ance of  that  disability,  such  a  settlement  has  been  set  aside,  upon 
the  application  of  any  one. 

4.  And  as  to  personal  property,  the  whole  stream  of  decisions 
is  to  support  the  settlement 

Thus  in  this  aspect  of  the  case  the  complaint  should  be 
dismissed. 

Second.  Next,  consideiing  the  case  as  affected  by  the  statutes 
of  1848  and  1849. 

1.  K  the  marriage  contract  had  been  made  by  the  plaintiff  in 
New  York,  and  she  had  been  a  citizen  of  New  York,  the  whole 
of  the  real  estate  would  have  vested  in  the  wife,  free  from  the 
debts  or  control  of  the  husband,  with  fuU  power  to  convey  it 
This  unlimited  authority  could  have  been  exercised  by  her 
immediately  upon  coming  of  age,  in  fitvor  of  her  husband,  by  a 
conveyance  at  any  rate  to  another,  to  be  transferred  to  him.  (2 
Seld.,  422.) 

In  this  view  the  provision,  preserving  in  full  force  contracts 
made  in  contemplation  of  marriage,  must  be  considered  at  least, 
as  sustaining  all  which  before  the  law  of  18148  and  1849,  would 
have  been  sustained,  and  as  sanctioning  the  non-interference  of 
a  C!ourt  of  equity  subsequently,  where  it  would  not  have 
interfered  before. 

2.  By  the  true  construction  of  the  clause  in  the  statutes  in 
question,  the  ante-nuptial  contracts  of  infants  are  within  the 
provision  as  much  as  tiiose  of  adults.  If  in  other  respects  they 
are  unimpeachable,  they  are  to  remain  in  force. 

8.  These  views  equally  apply  to  the  personal  property  of  the 
plaintiff,  covered  by  the  settlement 

4.  As  to  the  legal  effect  of  the  contract  being  made  in  New 
Jersey,  when  the  plaintiff  was  a  citizen  of  that  state,  it  is  suffi- 
cient to  observe,  that  it  has  not  been  shown  to  us,  that  by  the 
law  of  New  Jersey,  the  plaintiff  could  sustain  this  action.  Until 
this  is  done,  we  axe  to  be  guided  by  the  Uiw  of  our  own  sfate,  to 
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a  tribunal  of  which  the  application  is  made.  {Monroe  y.  Daughu^ 
1  Seld.  B.,  447,  Willard,  J.) ;  Eodges  y.  The  Tennessee  Marine 
Co.,  4  Seld.,  421,  and  cases.) 
The  judgment  must  be  affirmed,  with  costs. 

BoswoRTH,  J. — The  rule  seems  to  be  well  settled,  that,  a 
female  in&nt  is  bound  by  a  settlement  of  her  personal  estate 
made  in  contemplation  of  her  marriage.  The  reason  assigned 
for  the  rule  is  that  such  personal  estate  becomes  by  the  marriage 
the  absolute  property  of  the  husband,  and  the  settlement  is  in 
effect  his  settlement,  and  not  hers.  The  settlement  affects  and 
restricts  the  interest  which  he  would  take  in  her  personal  pro- 
perty by  his  marital  right,  and  does  not  limit  or  impair  any 
rights  she  would  otherwise  haye. 

The  rule  seems  to  be  also  established  that  her  settlement  of 
her  real  estate  is  not  absolutely  yoid,  but  is  voidable  on  her 
becoming  of  age.  That  she  cannot  avoid  it  during  coverture 
without  the  concurrence  of  her  husband,  and  that  he  will  not  be 
permitted  to  aid  an  effort  by  her  to  rescind  and  avoid  it  Such 
a  rule,  practically,  prevents  her  from  avoiding  it>  unless  she  out- 
lives him,  and  then,  only,  after  his  death. 

The  acts  of  1848,  (ch.  200,  p.  807  of  Laws  of  1848,)  and  of 
1849,  (ch.  875,  p.  528,  of  Laws  of  1849)  have  removed  the  rea- 
son of  the  rule  on  which  such  settlements  of  personal  estate  haye 
been  upheld.  The#ntended  husband  would  not  acquire  by  the 
contemplated  marriage,  any  right  to  or  interest  in,  either  the 
personal  or  real  estate,  or  in  the  income  and  profits  from  either. 
An  ante-nuptial  settlement^  (made  after  those  acts  were  in  force,) 
which  gave  rights  to  the  husband  in  the  property  of  the  wife, 
would  deprive  her  of  interests,  which  she  would  not  lose  by 
force  of  the  marriage.  To  such  extent  they  impair  rights  she 
otherwise  would  have. 

As  those  statutes  allow  her  "  to  convey  and  devise  real  and 
personal  property,"  .  .  "in  the  same  manner  and  with  like 
effect  as  if  she  were  unmarried,"  I  think  it  should  be  held  that 
she  may,  during  coverture,  and  on  becoming  of  age,  avoid  any 
conveyance  made  by  her  during  infency,  and  which  is  voidable 
merely  because  it  was  so  made.  To  have  the  benefit  of  those 
statutes  she  should  be  permitted  to  do  such  acts,  proper  in  them* 
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aelyes,  and  equitable  in  their  object  and  results,  as  will  enable 
her  to  give  a  good  title  to  the  property  she  is  pennitted  to  sell, 
and  thus  have  a  fiur  opportunity  to  obtain  for  it  a  just  price  or 
consideration. 

But  although  those  statutes  have  removed  the  reason  of  the 
rule  on  which  settlements  of  personal  estate,  made  by  a  female 
infimt  have  been  upheld,  still  there  are  difficulties  in  the  way  of 

mft-iritiiini-ng  thifl  actiou. 

Section  4  of  the  act  of  1848,  and  section  8  of  the  act  of  1849, 
are  in  these  words,  viz. :  "All  contracts  made  between  persons 
in  contemplation  of  marriage  shall  remain  in  full  force  after 
such  marriage  takes  place." 

Although  this  cannot  mean  that  all  such  contracts  shall  be 
valid  and  incapable  of  bang  rescinded,  whether  procured  by 
imposition  and  fraud,  or  made  by  an  infant  or  an  adult,  or 
whether  grossly  inequitable  or  not ;  yet  it  may  be  fairly  con- 
strued to  mean,  that  all  such  contracts  as  may  be  made,  and 
would  be  valid,  if  these  statutes  had  not  been  passed,  shall  be 
held  valid  notwithstanding  anything  contained  in  the  statutes 
themselves. 

It  may  possibly  have  been  the  purpose  of  that  section,  to  save 
ante-nuptial  contracts  already  made  fix>m  the  effect  of  the  2d 
section  of  the  act  of  1848,  the  terms  of  which  were  comprehen- 
sive enough,  to  divest  her  real  and  personal  estate,  of  any  claims 
of  her  husband  in  or  to  it 

But  I  think  it  quite  clear  that  it  refers  to  contracts  to  be  made, 
whether  it  includes  those  previously  made  or  not 

Kso  the  deed  of  settiement  is  valid  and  unimpeachable  on  the 
mere  ground  that  the  plaintiff  was  an  in&nt  when  she  executed 
and  delivered  it 

That  deed  declares  that  she  was  at  the  time  a  citizen  of  New 
Jersey.  It  was  executed  on  the  day  of  her  marriage.  In  the 
absence  of  any  allegation  to  the  contrary,  it  is  a  fSur  presumption 
that  the  terms  and  provisions  of  the  deed  were  agreed  upon 
and  the  deed  executed  and  delivered  in  New  Jersey,  and  the 
marriage  solenmized  there.  If  so  the  validity  of  the  marriage 
contract  itself,  and  of  the  deed  of  settlement,  depend  on  the  laws 
of  New  Jersey,  and  what  they  are  is  neither  alleged  nor  proved« 

If  the  statutes  of  this  state  to  which  reference  has  been  made. 
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had  not  been  passed,  the  conrts  of  this  state  would  decide  the 
case,  presuming  the  laws  of  New  Jersey  to  be  like  those  of  New 
York,  and  refuse  to  rescind  the  contract  I  am  not  satisfied  that 
this  Court  is  at  liberty,  to  act  on  the  presumption  that  the  New 
Jersey  Legislature  have  altered  what  was  otherwise  settled  law, 
as  it  has  been  altered  by  the  Legislature  of  this  state. 

Issue  has  been  bom  of  a  marriage  entered  into  upon  the  con- 
sideration, among  others,  of  this  ante-nuptial  contract  That 
contract  vests  rights  in  such  issue.  It  is  anomalous,  if  such  a 
contract,  entered  into  without  fraud  or  i^ndue  influence,  and  not 
inequitable  in  its  provisions,  can,  after  marriage  and  issue  bom 
that  is  provided  for  by  it,  be  rescinded  merely  by  reason  of  the 
infiaiicy  of  one  party,  when  it  has  become  impossible  to  restore 
any  of  the  consideration  which  induced  it,  or  to  put  thd  parties 
in  statu  quo. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


ALEXAin)EB  HsBON  and  Williaii  J.  Martin,  Plaintifi^  and 
Appellants,  v.  Chaslbs  A.  Davis,  Sydney  Brooks,  and 
Theodobb  Dehon,  Defendants  and  Bespondents. 

The  defendants  in  ^ew  York  on  a  negotiation  for  the  sale  of  eoals  which 
were  then  at  sea  on  a  veasel  bound  for  Panama,  reoeived  from  the  owner 
the  biU  of  lading  and  agreed  to  forward  it  to  their  correiqKmdents  at  Pan- 
ama with  instructions  that  if  the  defendants'  engineer  on  board  their  steam* 
ship  W.  Scott  or  Cortez  '^  approves  their  quality  for  use  on  board  that 
vessel  thej  are  to  receive  the  same,**  and  also  that  "on  learning  that  the 
coals  are  approved  by  our  engineer  at  Panama,  we  shall  be  prepared  to  pay 
you,*'  &Cf  the  price  being  named.  A  memorandum  at  the  foot  of  this 
agreement  stated  the  ooab  to  be  200  tons  Blackheatii,  67  6-^20  tons  of 
Wyoming.  The  engineer  at  Panama  did  not  approve  of  the  coals  but  cer- 
tified that  the  coal  "  is  not  suitable  for  steamship's  use  on  this  ooast^  it  bein^ 
too  hard  to  bum  without  the  aid  of  blowers."    Held : 

L   That  the  defendants  were  not  bound  to  receive  or  pay  for  the  coals. 

2.  Proof  that  Blackheath  and  Wyoming  coals  were  always  hard  coals  and  of 
Qttiton  hardnatt  did  not  alter  the  case. 
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3.  It  WW  not  the  duty  of  the  parchaaen  to  put  blowers  into  their  stesmahips 

to  adapt  them  ta  iMun  hard  ooaL 
4   The  question  by  the  agreement  referred  to  the  engineer  had  reference  to 
the  fitness  of  the  coals  fin:  use  on  the  defendants'  ships,  and  not  merely  to 
their  qoality  in  the  sense  of  being  good  or  bad  of  their  kind. 
(Before  Woodrtttf  and  Pbbrbpomt,  J.  J.) 

Heard,  Match  8th;  decided,  July  3d,  186a 

Tnra  action  was  tried  before  Mr.  Juatioe  Sl068ON  and  a  juij 
tiie  20th  day  of  October,  A.  D.  1867,  and  on  the  trial  the  com- 
plaint was  diamiflsed  on  the  ground  that.no  cause  of  action  waa 
{HToyed. 

The  plaintifEs  sued  as  assignees  of  one  Samnd  Churchman  to 
recover  the  loss  sustained  b j  him  in  consequence  of  the  refusal 
of  the  defendants  to  accept  at  Panama,  in  New  Granada,  and 
pay  ft>r  certain  coals  claimed  to  have  been  sold  by  Churchman 
to  the  defendants. 

The  fects  were  briefly  these : 

On  or  about  the  1st  of  June,  1862,  the  agents  of  Churchman 
shipped  on  board  a  vessel  called  the  Z.  D.,  chartered  by  himself 
and  bound  for  Panama,  a  quantity  of  coals.  The  vessel  letft  New 
York  for  Panama  on  the  14th  of  June  and  arrived  at  Panama 
about  the  14th  of  October,  1862. 

In  Sq)tember)  Churchman  had  a  negotiation  with  ihe  defend- 
ants, whidi  resulted  in  a  contract^  which  was  conEtained  in  a 
writing  in  the  words  following,  that  is  to  say : 

"New'Yobk,  September  24th,  18S2. 
*^  Mr.  Saxuxl  Chubchkan.: 

**Dear  Sir — We  have  received  from  you  B.  L.  267tV  too* 
<XMils,  shi{q>ed  by  Marston  k  Power  on  board  the  bark  Z.  H, 
Bassett  master,  for  Panama,  consigned  to  order;  bills  of  lading 
dated  the  Ist  June,  1852,  indorsed  to  you,  and  subject  to  a 
fi^ight  of  $3,490.10.  These  we  are  to  forward  on  the  5th  Octo- 
ber to  our  correspondents  at  Panama,  Messrs.  Qarrison  k  Frita, 
stating  to  them  that  if  our  engineer  on  board  ithe  W.  Scott  or 
Oortes  approves  their  qoality  (for  use  on  boaard  that  vessel) 
they  are  to  receive  the  same;  we  paying  feir  said  coals  at 
and  after  the  rate  of  $2S  per  ton,  say  tw^ty-flve  dollars  per 
ton  delivered  at  Panama,  Ae  defivery  to  be  made  from 
43 
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alongside  vesseL  On  learning  that  the  coals  are  approved  of 
by  our  engineer  at  Panama,  we  shall  be  prepared  to  pay  you 
sixteen  hundred  dollars  on  account,  and  the  balance  will  be 
payable  here  upon  notice  of  the  quantity  received  by  our  agents 
at  Panama,  less  the  amount  of  freight  money  due  and  payable 
at  Panama,  say  $3,490.10/ 

"  If  the  quality  or  condition  of  these  coals  be  not  approved  by 
our  engineer  as  herein  stated,  we  shall  hand  our  shipping  docu- 
ments to  your  agents,  agreeably  to  your  instructions.  Should  by 
possibility  the  coals  haye  been  landed  at  Panama,  any  extra 
expense  as  compared  with  that,  incident  to  our  receiving,  them 
£rom  alongside  ship,  shall  be  chargeable  to  you. 
"  Respectfully  yours, 

"  Davis,  Bbooks  k  Co." 

"  The  coal  above  referred  to  is 

"  200  tons  Blackheath, )  ,>         ,      . 
67 W  do.  Wyoming,   [  Pennsylvania. 

"  It  is  understood  the  Z.  D.  sailed  June  16th,  and  that  there 
are  no  tidings  of  mishap  to  her. 

"  Should  our  engineer  not  be  in  port  in  time  to  examine  the 
coal.  Garrison  &  Fritz  will  appoint  a  substitute ;  the  coal  to  be 
delivered  alongside  hulk  or  otherwise,  as  Garrison  &  Fritz  may 
appoint. 

"D.B.&C0. 

"  I  agree  to  the  above. 

(Signed)       "  Samuel  Churohmak." 

Aft^  the  arrival  of  the  vessel  at  Panama,  the  coals  were 
examined  by  the  engineer  designated  for  that  purpose. 

.  The  result  of  that  examination  appears  in  a  certificate  signed 
by  the  engineer,  as  follows : 

"  Taboga,  Nov.  4th,  1852. 
^I  have  examined  the  coal  on  board  the  ship  Z.  D.,  at  this 
place,  and  in  my  opinion  it  is  not  suitable  for  steamships'  use  on 
this  coast,  it  being  too^  hard  to  burn  without  the  aid  of  blowers^ 

(Signed)  "A.  J.  Shbpard." 
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The  agents  of  the  defendants  thereupon  refused  to  receive  the 
coals,  and,  after  some  delay,  the  coals  were  sold  at  auction  on 
account  of  whom  it  might  concern,  and  produced  $1,740.88, 
which  was  received  by  Churchman,  January  17th,  1853. 

The  plaintiffi  proved  that  Blackheath  and  Wyoming  coals 
are  hard  or  anthracite  coals,  and  are  and  have  been  so  known 
in  the  trade  and  in  commerce  for  many  years.  *  That  each  of 
these  kinds  of  coal  are  always  of  a  uniform  degree  of  hardness ; 
that  they  differ  from  other  kinds  of  hard  coal  in  this  respect 
that  there  is  this  general  character  to  these  coals,  that  they  are 
uniformly  of  the  same  degree  of  hardness,  and  the  coal  dealers 
understand  this.  That  in  respect  to  hardness,  coals  of  the  two 
kinds  mentioned  are  always  the  same;  though  different  cargoes 
may  differ  in  regard  to  size  of  the  coal,  and  also  in  regard  to 
freedom  from  dirt  and  slate. 

It  was  also  shown  that  the  defendants'  steamships,  W.  Scott 
and  Cortes,  had  no  blowers.  That  there  had  been  about  80 
tons  of  anthracite  coal  burned  on  the  W.  Scott.  This  was  of 
the  softest  kind  of  anthracite  or  Lackawanna  coal ;  with  that 
exception  she  burned  bituminous  coal.  That  those  steamers  were 
not  adapted  to  burning  anthracite  coal  on  the  Pacific  coast 
Whether  the  Cortes  had  ever  burned  anthracite  coal  or  not  was 
not  shown.  The  reason  why  the  W.  Scott  required  bituminous 
coal  was  that,  being  without  blowers,  her  draught  was  not  suffi- 
cient to  make  the  steam  necessary  to  keep  up  her  ordinary 
speed 

On  the  defendants'  motion,  the  Court  dismissed  the  plaintiff' 
complaint 

The  assignment  by  Churchman  to  the  plaintiff  was  duly  proved. 

The  plaintiffs  moved  for  a  new  trial  at  Special  Term,  which 
motion  was  denied,  and  judgment  was  entered  for  the  defendants. 

The  plaintifib  appeal,  from  the  order  denying  a  new  trial  and 
fix)m  the  judgment^  to  the  General  Term. 

James  W.  Oerard,  for  the  plaintiffs  (appellants). 

L  The  coal  in  question,  being  of  the  kind  known  in  trade 
and  commerce  as  hard  or  anthracite  coal,  and  of  a  uniform 
degree  of  hardness,  and  bought  as  and  for  such,  by  the  technical 
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names  of  Blackheath  and  Wyoming,  the  defendants  could  not 
reject  it  because  it  was  hard  coal. 

n.  The  certificate  of  rejection,  coupled  with  the  answer  to 
the  second  cross-interrogatorj  by  Shepard,  shows  it  was  rejected 
because  it  was  hard  coal,  and  not  soft  or  bituminous  coal,  which 
the  proof  shows  is  an  article  of  a  distinct  kind,  and  so  well  known 
in  trade  and  commerce. 

IIL  The  defendants  did  not  pretend  to  reject  said  coal  on  the 
ground  of  its  being  of  an  inferior  or  unsuitable  quality  of 
Blackheath  and  Wyoming  coal,  or  on  account  of  its  condition; 
but  substantially  because  it  was  hard  coal,  the  reason  given 
being  "that  it  is  not  suitable  for  steamships'  use  on  this  coast, 
it  being  too  hard  to  bum  without  the  aid  of  blowers." 

Such  an  objection  they  are  estopped  from  making  under  the 
contract 

1.  A  strict  if  not  a  literal  compliance  in  the  certificate  with 
llie  condition  in  the  contract  is  required.  The  right  of  rejection 
reserved  was  for  quality  or  condition  only,  and  the  certificate 
does  not  say  anything  against  the  quality  of  the  coal  or  the 
condition  which  it  was  in. 

2.  The  certificate  is  too  general ;  it  does  not,  as  the  contract 
requires,  specify  its  unfitness  for  use  on  the  two  steamers  (the 
Scott  and  the  Cortes)  therein  mentioned,  but  embrace  all  the 
steamers  on  that  coast 

Non  wnMat  that  the  coal  was  ever  examined  in  reference  to 
these  two  steamers  at  all. 

8.  The  ground  of  rejection,  specifically  assigned,  is  a  ground 
which  defendants  had  no  right  to  take. 

It  appears  that  neither  of  the  steamers  in  question  had  blowers, 
and  that  hard  coal  oannot  on  that  coast  be  used  on  steamers 
without  blowers. 

The  alleged  unfitness  was  caused  therefore  not  by  any  unfit- 
ness in  the  coal,  but  in  the  equipment  of  the  defendanta' 
steamers,  for  which  lihey  should  have  provided. 

When  we  sold  them  hard  coal  for  use  on  steamers  on  the 
Padfic  coast,  where,  as  the  evidence  shows,  it  can  only  be 
burned  in  steamers  having  blowers,  we  had  a  right  to  suppose, 
ihat  the  vessels  for  whose  use  it  was  intended,  were  supplied 
with  the  requisite  machineiy  to  bum  it    The  absence  of  such 
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means  should  no  more  famish  an  excuse  for  not  taking  coal 
vhich  the  evidence  shows  could  only  be  so  used,  than  the 
absence  of  the  vessels  themselves. 

lY.  This  therefore  was  a  conditional  sale,  reserving  only  to 
the  purchaser  the  power  to  reject  the  coal,  not  for  its  character 
as  to  hardness,  but  only  for  being  of  bad  quality,  i.  e.,  too  much 
slate  or  dirt  mixed  with  it^  or  for  the  condition  in  which  it 
might  arrive,  damaged  by  water,  or  having  an  undue  propor- 
ti<HL  of  dust  or  fine  coaL 

D.  R  Mtton,  for  the  defendants  (respondents). 

L  The  defendants  agreed  to  take  the  coal,  if  their  engineen 
on  their  said  vessels  approved  the  coal  for  use  thereon. 

n.  The  coal  came,  was  examined,  and  was  found  not  fit,  and 
was  refused  under  the  contract 

m.  It  is  dear  that  the  defendants  did  not  pretend  to  judge  oi 
the  fitness  of  the  coal,  and  that  both  parties  intended  to  refer 
that  question  to  the  engineers. 

IV.  The  defendants  only  wanted  coal  suitable  to  bum  on 
those  vessels,  and  the  coal  had  not  been  shipped  on  the  faith  of 
any  promise  to  take  it,  made  by  the  defendants.  The  coal  was 
shipped  in  June,  1862,  and  the  contract  of  sale  was  not  nego- 
tiated till  September,  1852. 

V.  It  was  necessary  for  the  plaintiflfe  to  show  affirmatively 
that  the  engineer  did  approve  the  coal. 

TL  It  was,  on  the  most  unfavorable  construction  for  the 
respondents^  only  a  conditional  promise  to  take  the  coal  if 
approved;  and  the  absolute  right  to  refuse,  if  the  engineer 
decided  it  to  be  unsuitable,  was  reserved  by  the  contract 

VII.  The  engineer  decided  the  coal  to  be  unsuitable. 

VllL  ^The  testimony  proves  it  in  point  of  fact  to  have  beea 
unsuitable,  independent  of  the  opinion  of  the  engineer.. 

By  the  Coubt.  Woodruff,  J.--Vrhe  determination  of  this 
appeal  depends  upon  the  true  construction  and  legal  effect  of 
the  written  contract,  contained  in  what  is  in  the  form  of  a  letter 
fix)m  the  defendants,  dated  New  York,  September  24th,  1852, 
addressed  to  the  assignor  of  the  plainti£^.  and  by  him  assented  to 
by  memorandum  underwritten. 
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To  the  correct  interpretation  of  that  letter,  it  is  not  only  com- 
petent but  material  to  take  into  view  the  condition  of  the  parties 
and  of  the  subject  of  the  contract  at  the  time  the  agreement  was 
made.  The  circumstances  in  which  the  parties  were  acting  may 
and  ought  to  be  considered,  and  when  the  true  intent  and  mean- 
ing of  their  agreement  admits  of  any  doubt,  those  circumstances 
may  furnish  the  key  to  their  true  meaning ;  and  it  is  hardly 
necessary  to  add,  that  when  the  terms  of  the  agreement,  con- 
strued by  the  light  thrown  upon  the  subject  by  the  condition 
and  circumstances  under  which  the  parties  were  acting,  enable  us 
to  determine  the  true  intention  of  the  parties,  that  must  govern. 

The  plaintiffs  in  New  York  were  owners  of  steamships 
which  were  on  the  Pacific  coast,  running  between  Panama  and 
California. 

On  the  14th  day  of  June,  1852,  a  cargo  of  coals  had  been 
shipped  by  Marston  &  Power  to  Panama,  and  the  bill  of  lading, 
dated  June  1st,  1852,  had  been  indorsed  to  the  assignor  of  the 
plaintiffs.  The  vessel  sailed  on  the  first  named  day  (June  lith), 
and  had  been  more  than  three  months  on  her  voyage. 

There  is  no  evidence  that  the  defendants  ever  saw  the  coals, 
nor  reason  to  believe  that  they  had  any  knowledge  of  them  until 
the  time  when  the  agreement  was  made. 

The  making  of  the  agreement  formed  no  part  of  the  induce- 
ment to  the  sending  of  the  coals  to  Panama,  and  their  destination 
was  in  no  wise  changed  by  reason  of  the  making  of  the  agree- 
ment ;  for  the  coals  had  been  already  more  than  three  months 
on  the  voyage,  and  were  within  twenty  days  of  their  arrival  at 
Panama  when  the  agreement  was  made. 

There  is  no  evidence  that  the  defendants  were  dealers  in  coals 
beyond  the  mere  fact,  that  they  made  the  agreement  in  question ; 
or  that  they  had  any  knowledge  of  the  various  qualities  or 
descriptions  of  coals,  or  their  fitness  for  use  on  board  of  steam- 
ships, unless  that  is  to  be  inferred  from  the  fiict  that  they  owned 
two  steamships  then  on  the  Pacific  coast 

In  that  condition  of  things,  the  defendants  received  from  the 
assignor  of  the  plaintiffs  the  bills  of  lading  of  the  coals,  and 
agreed  to  forward  them  to  their  correspondents  at  Panama, 
stating  to  them  thus  "if  our  engineer  on  board  the  W.  Scott,  or 
Cortes"  (their  steamships)  ^^ approves  their qwaUty  for  use  on  board 
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thai  vessd  thej  are  to  receive  the  same  we  paying,"  &c.,  and  *'  on 
learning  that  the  coah  are  approved  of  by  our  engineer,  &c.,  we 
shall  be  prepared  to  pay,"  &c.  If  not  so  approved,  the  shipping 
documeiits  were  to  be  handed  to  the  agents  of  the  plaintiff' 
assignor. 

The  agreement  thus  expressed  and  describing  the  cargo,  simply 
by  its  general  designation  of  ^^coals,^^  was  signed  by  the  defendants. 

By  the  language  above  cited,  according  to  a  reasonable  and 
just  construction,  the  parties  intended  to  refer  the  whole  subject 
of  the  fitness  of  the  coals  thus  bargained  for,  to  answer  the 
purposes  for  which  the  defendants  made  the  agreement,  to  their 
engineer,  the  defendants  evidently  declining  to  use  their  own 
judgment  at  all  in  the  matter.  And  had  the  letter  constituting 
the  agreement  made  no  further  mention  of  the  coals,  probably 
no  doubt  concerning  the  correctness  of  that  construction  of  the 
.agreement  would  have  been  suggested. 

But  in  a  memorandum  added  to  the  agreement,  it  is  stated 
among  other  additional  particulars  as  follows: 

^*  The  coal  above  referred  to  is 

"200  tons  Blackheath, )  p^„^„^w,„:^n 
67A  do.  Wyoming,  }  Pennsylvania. 

Proof  being  given  on  the  trial  that  the  coal  called  Blackheath 
and  Wyoming,  is  known  in  trade  and  commerce  as  hard  or 
anthracite  coal;  that  both  kinds  are  of  a  uniform  degree  of 
hardne^ ;  that  there  is  this  general  character  to  this  coal,  and 
that  the  coal  dealers  understand  it  as  well  by  name  as  by  its  use: 
and  it  being  shown  that  the  coal  when  it  reached  Panama  was 
rejected  on  the  mere  ground  stated  in  the  certificate  read  on  the 
trial,  viz.,  that  '*  in  my  opinion  it  is  not  suitable  for  steamships' 
use  on  this  coast,  it  being  too  hard  to  bum  without  the  aid  of 
blowers,"  and  that  the  defendants'  steamships  had  no  blowers ; 
it  is  thereupon  insisted  that  the  coal  was  improperly  rejected ; 
that  the  defendants  had  no  right  to  reject  the  coal  because  it 
was  too  hard ;  that  the  "  quality  "  mentioned  in  the  agreement 
had  no  reference  to  the  characteristics  of  the  coal  generally, 
but  only  to  its  quality  or  condition  as  compared  with  other 
Blackheath  and  Wyoming  coals,  or  in  reference  to  its  size,  or 
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fireedom  from  dirt  or  slate :  and  therefore  that,  if  it  was  in  truth  of 
the  best  quality  of  Blackheath  or  Wyoming  coals,  the  defendants 
were  bound  to  reoeive  and  pay  for  it,  however  hard  it  was,  and 
whether  it  could  be  used  on  board  their  steamshipe  or  not ;  that 
if  need  be,  the  defendants  must  fit  up  their  ships  with  blowers; 
or  at  all  events  they  could  not  reject  the  coal  because  they 
would  be  compelled  to  refit  their  ships  he&xe  they  could  use 
tiie  coals. 

This  is  a  harsh  and,  under  the  circumstances,  an  unxeasonaUe 
construction  of .  the  agreement 

To  give  it  plausibility  even,  it  has  to  assume  that  the  defendants^ 
though  not  coal  dealers,  must  be  taken  to  have  such  acquaintance 
with  the  innumerable  varieties  of  coals  as  to  know  that  Wyor 
ming  and  Blackheath  coals  are  hard  coals ;  and  at  least  as  hard 
as  coals  which  the  witnesses  speak  of  by  the  term  hard  ooaL 

But  recurring  to  the  terms  of  the  contract^  it  is  apparent  that 
quality  for  use  on  board  their  steamshipe  was  in  the  contempla- 
tion of  the  defendants.  This  in  no  wise  implied  that  the  steam- 
ships were  to  be  altered  in  order  to  adapt  them  to  the  use  of 
the  coal,  but  the  contrary.  And  "quality"  in  this  connection 
imports  adaptedness,  suitableness,  and  fitness  for  the  purpose 
specified,  in  their  most  comprehensive  sense.  Nay,  more,  the 
coals  were  to  be  approved  of  in  this  respect  for  such  use  by  the 
defendants'  engineer. 

The  language  of  the  instrument  shows  on  its  &ce  this  intent 
of  the  defendants;  they  were  willing  to  purchase  such  coals  as 
their  engineer  approved  for  use  on  their  steamships;  they 
wanted  them  for  no  other  purpose  than  to  use  on  those  ships; 
if  they  were  not  suited  to  such  use,  they  had  no  use  for  them ; 
they  provided  that  if  not  so  approved,  iJiey  should  be  placed  at 
the  disposal  of  the  agents  of  the  vendor,  who  would  then  carry 
out  the  design  of  the  original  shipment 

In  this  there  was  no  hardship  as  against  the  vendor.  He  had 
not  shipped  the  coal  with  a  view  to  this  agreement,  and  when 
the  coal  was  disapproved  by  the  engineer  or  agent  of  the  defend- 
ants, he  could  and  would  be  at  libertjr  to  prosecute,  in  his  own 
way,  the  speculation  in  contemplation  of  which  he  originaOj 
shipped  the  coal. 

The  term  ^^quality  **  is  not  necessarily  to  be  construed  in  the 
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fimited  sense  daimed  for  it  bj  the  plaintiff  viz.,  in  reference  to 
other  ooal  bearing  the  same  name ;  that  is  only  a  special  and 
restricted  meaning  of  the  word ;  its  proper  and  general  meaning 
applied  to  a  material  subject  is  its  "property/'  its  "virtue  or 
particular  power  of  producing  certain  ^ects.**  It  is  at  least 
equally  consistent  with  its  proper  meaning,  so  &r  as  it  involves 
the  idea  of  comparison  with  otlifers^  to  say  that  it  embraces  all 
other  coals  in  the  comparison,  as  it  is  to  confine  it  to  a  particular 
kind. 

Besides,  the  parties  here  have  explained  the  word  itself  by 
reference  to  the  use  <^  the  coal  contemplated.  This  undoubtedly 
is  one  restriction  of  the  otherwise  general  meaning  of  the  term ; 
but  it  is  a  restriction  fittal  to  the  plaintiffi'  claim ;  it  is  quality 
for  use  on  board  the  defendants'  vessels ;  and,  as  already  sug- 
gested, that  must  control. 

Indeed,  had  the  agreement  been  much  more  full  and  explicit 
in  describing  the  coal,  the  result  must  have  been  the  same. 
Thus,  suppose  the  defendants  had  said  in  terms:  "We  know 
that  the  coal  is  Wyoming  coal ;  we  know  that  Wyoming  coal  is 
hard  coal;  we  know  that  all  Wyoming  coal  is  very  hard,  and  of 
uniform  hardness;  nevertheless,  if  our  engineer  approves  their 
quality  for  use  on  board  our  steamships,  we  will  receive  and 
pay  for  them." 

Under  the  circumstances  in  which  the  present  agreement  was 
made,  and  looking  at  the  object  which  the  parties  had  in  view, 
the  def«kdants  must  even  then  have  been  excused  fix>m  receiving 
the  ooals  if  the  engineer  had  in  good  fiuth  pronounced  them  too 
hard  for  such  use. 

The  judgment  dismissing  the  complaint,  and  the  order  deny* 
ing  a  motion  for  a  new  trial,  both  of  which  were  appealed  from^ 
must  be  affirmed  with  costs. 

Judgment  and  order  appealed  fix>m  affirmed,  with  costs. 
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Henby  Mabey  et  al.f  Administrators,  Plaintiff  and  Bespon- 
dents,  v.  William  Adams,  Defendant  and  Appellant 

1.  A  director  of  a  banking  association  is  not  liable  to  one  who  becomes  a 
stockholder,  for  false  statements  in  the  articles  of  association  respecting 
the  amount  of  capital  actuaUy  subscribed  and  paid  in,  by  which  h^  was 
induced  thereafter  to  become  a  stockholder. 

2.  One  who  purchases  stock  in  a  banking  association  from  the  assodation 
itself  cannot  maintain  an  action  against  a  director  of  the  association  for 
yiolations  of  the  statute  relating  to  moneyed  corporations  which  occurred 
before  he  became  a  stockholder,  although  the  yalue  of  the  stock  is  depre- 
ciated by  rea^n  of  such  violations  of  the  statute. 

3.  A  complaint  in  an  action  to  recover  from  a  director  damages  for  falsely 
and  fraudulently  representing  that  the  stock  of  a  bank  is  worth  par,  by 
which  the  plainti£b'  intestate  was  induced  to  purchase  stock  from  the  bank, 
when  in  truth  the  stock  was  wortliless  and  of  no  value  and  was  wholly 
lost,  is  bad  when  it  does  not  aver  that  the  defendant  knew  that  the  stock 
was  not  worth  what  he  represented  it  to  be,  nor  that  the  defendant  made 
the  representations  with  the  intent  to  induce  the  plaintiffs'  intestate  to 
become  a  purchaser. 

i.  Specifications  of  losses  sustained  by  reason  of  becoming  a  stockholder  in 
an  insolvent  banking  tussociation  by  being  compelled  to  contribute  undec 
the  statute  to  the  payment  of  its  debts,  are  only  particulars  of  damage,  and 
do  not  alone  constitute  causes  of  action ;  whether  they  can  be  recovered  or 
not  depends  on  the  sufficiency  of  other  parts  of  the  complaint  to  charge  the 
defendant  with  liability  therefor. 

5.   Banking  associations  organized  under  the  general  banking  law  are  within 
the  proviuons  of  the  Revised  Statutes,  to  prevent  the  insolvency  of  moneyed 
corporations.  (1  R  S.,  part  1,  ch.  18,  tit  2,  art  1,  §  10.) 
(Before  Hoffiian,  Slosson  and  Pierrefont,  J.  J.) 

Heard,  April  12th ;  decided,  July  3d,  185a  • 

This  action  is  brought  by  the  administrators  of  Robert  L 
Mabey,  deceased,  who,  on  the  28th  of  October,  1854,  became  a 
stockholder  in  the  Empire  City  Bank,  (a  banking  association 
formed  under  the  act  of  1838),  against  the  defendant,  a  director 
of  the  bank,  to  recover  damages  for  violation  of  the  provisions 
of  part  1,  chapter  18,  title  2,  article  1,  section  10  of  the  Revised 
Statutes,  alleged  to  have  been  committed  by  the  defendant,  as 
fluch  director,  between  January  1,  1852,  and  October  28,  1854 

It  also  claims  to  recover  damages  for  &lse  statements  con- 
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tained  in  the  articles  of  association  and  for  misrepresentations 
of  the  value  of  the  stock  made  by  the  defendant,  hy  which  the 
intestate  was  induced  to  buy  the  stock. 

The  plainti&  claim  the  sum  of  $2,000,  the  amount  paid  by 
the  intestate  for  the  stock,  and  the  amount  of  an  assessment 
against  the  stockholders,  under  the  act  of  1849,  amounting  to 
$977.08,  which  assessment  was  made  after  the  death  of  Mabey, 
and  which  has  not  been  paid  by  the  plaintiffs. 

To  this  complaint  the  defendant  demurred. 

The  demurrer  was  argued  at  Special  Term  before  Mr.  Justice 
Hoffman,  in  February,  1858,  and  the  demurrer  was  overruled. 

From  the  order  of  the  Special  Term  the  defendant  appeals  to 
the  General  Term. 

Jno,  Jf  Jfason,  for  the  defendant  (appellant). 

L  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

1.  It  does  not  appear  by  the  complaint  that  the  defendant  was 
a  stockholder  at  the  time  of  the  commission  of  the  grievances 
charged. 

The  defendant  is  sued  under  a  special  statute,  entitled  "  Regu- 
lations to  prevent  the  insolvency  of  moneyed  corporations,  and 
to  secure  the  rights  of  their  stockholders  and  creditors."  (1  R  S., 
589,  4th  ed.,  1113.)  And  the  claim  is  founded  on  section  10  of 
that  statute. 

a.  The  director  cannot  be  liable  for  an  act  to  owners  at  differ- 
ent times  of  the  same  stock,  and  the  party  buying  the  stock 
after  the  unlawful  act  of  the  director,  buys  it  at  its  then  value  as 
reduced  by  such  unlawful  act,  and  cannot,  therefore,  recover  for 
the  violation  of  the  statute  committed  before  such  transfer,  the 
loss  having  been  sustained  by  the  previous  owner,  and  he 
having  a  right  of  action  (if  any)  against  the  director. 

6.  The  right  to  recover  against  the  director  is  given  by  section 
10  to  the  stockholders.  It  is  not  an  incident  of  the  stock.  It 
vests  in  the  holder,  and  a  transfer  of  the  stock  does  not  carry 
with  it  the  rights  of  such  holder  against  the  director. 

2.  The  representations  contained  in  the  articles  of  association 
are  not  violations  of  the  statute.    No  such  violations  could  be 
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made  hj  a  director  at  that  time.  All  such  statements  in  tlie 
articles  of  association  proceed  from  the  associates.  (1  R.  S.,  4th 
eA,  p.  1146,  §§  166, 167.) 

8.  It  does  not  appear  that  Mabey  bought  the  stock,  in  conse- 
quence of  the  misrepresentations  so  charged. 

4.  Nor  does  it  appear  that  Adams  was  a  director  at  the  time 
of  the  filing  of  the  articles  of  association. 

5.  The  particular  loans  made,  and  their  amount,  should  be 
specifically  charged,  and  the  loss  chargeable  to  each  violation  of 
the  statute  stated,  or  at  least  the  amount  of  excess  of  loans,  and 
the  loss  accruing  from  such  excess  charged 

6.  The  violations  of  each  particular  portion  o£  the  act,  and  the 
loss  accrued  thereby,  should  be  separately  stated.  A  director 
who  violates  "  any  provision"  is  liable  for  the  loss  sustained,  by 
reason  of  such  "violation."  {PrankUn  Ins.  Co.  v.  Jenkins^  3 
Wend.,  180;  Gaffney  v.  CdvOl,  6  Hill,  567,  579.) 

7.  The  eighth  subdivision  is  bad. 

a.  It  does  not  appear  that  any  judgment  has  been  rendered 
against,  or  liability  incurred  by  the  administrators. 

b.  It  does  not  appear  that  the  administrators  have  paid  any 
such  judgment)  or  have  any  assets  from  which  to  pay  it,  or  that 
the  money,  if  recovered  from  Adams  will,  in  the  due  distribu- 
tion of  the  estate  go  to  the  payment  of  this  judgment 

IL  Several  causes  of  action  have  been  improperly  united. 

1.  If  it  should  be  held  that  subdivisions  7  and  8  charge  the 
defendant)  in  his  individual  capacity,  and  not  as  a  director,  then 
there  is  a  union  of  a  cause  of  action,  against  a  director,  arising 
under  a  special  statute,  and  who  is  a  trustee  by  operation  of 
law,  with  a  cause  of  action  against  an  individual  for  a  fiJse 
representation.  {Hall  v.  Fisher,  20  Barb.,  442 ;  Lucas  v.  K  T. 
Ctniral  R  R,  21  Barb.,  245;  Landau  y.Lewj,  1  Abb.,  876; 
McMahon  v.  AUen,  8  id.,  89;  Daman  v.  Kettam,  4  id.,  202; 
Siucet  V.  Inffersorij  12  How.,  881.) 

2.  The  various  causes  of  action  are  all  improperly  joined  in 
subdivision  six  of  the  complaint,  in  which  all  the  previous 
wrong-doings  of  the  defendants  are  made  the  cause  of  the  entire 
damage  to  the  stock  to  the  extent  of  $2,000.  {Oajgmy  v.  OolvxU^ 
6  Hill,  567;  Durkee  v.  SaraJtoga  R  R  Cb.,  4 How.,  226;  Sweety. 
Ingerscm^  12  id.,  881.) 
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8.  The  claim  in  subdivision  6,  for  the  value  of  the  stock  paid 
by  the  intestate,  is  improperly  united  with  the  claim  for  the 
liability  incurred  by  the  executors,  as  stated  in  subdivision  8. 

nL  The  directors  of  a  banking  association,  incorporated 
nnder  the  Gkneral  Banking  Law  of  1888  and  the  sul^equent 
amendatory  laws,  are  not  liable.  (Sec.  10,  art  1,  tit.  2,  ch.  18, 
part  I,  of  the  R  S.) 

1,  The  act>  as  first  passed  in  1828,  referred  only  to  the  officers 
of  what  were  then  known  as  "  moneyed  corporations."  It  did 
not  refer  to  banking  associations. 

2.  The  principle  of  the  formation  of  banking  associations, 
and  of  the  duties  of  their  officers,  and  the  rights  and  remedies 
of  their  stockholders  and  creditors,  is  entirely  different  from 
tiiat  of  the  banks  existing  in  1828,  and  of  the  Safety  Fund 
Banks  under  the  Laws  of  1829.  (Compare  1  R.  S.,  4th  ed.,  p. 
1118,  &c.,  with  p.  1123,  4c.,  and  p.  1141,  &c.;  See  1  R  S.,  4th 
ed.,  p.  1128,  §  1;  Also,  p.  1117,  §§  20,  21;  p.  1148,  §§  178, 
179,  189;  See  also  p.  1118,  §§  29  to  81;  See  also  p.  1154,  §§ 
201  to  216.) 

8.  Although  the  banking  associations  have  been  declared  to 
be  corporations,  yet  the  laws  relating  to  the  details  of  the  man- 
agement of  the  old  banks  were  never  intended  to  apply  to  the 
new  associations,  and  the  courts  have  not  yet  held  that  the 
liabilities  of  directors  under  the  old  system  is  continued  tmder  the 
new.  {OtOa  V.  Moody,  5  Barb.,  185,  and  3  Corast,  479;  Talmage 
V.  PeB,  8  Seld.,  828;  QiUetl  v.  Philb'ps,  3  Kern.,  114;  Curtis  y. 
Letwitt^  16  K.  Y.  Rep.,  1,  247 ;  opinion  of  Judge  CJoMsrock, 
81,  78  to  88;  opinion  of  Judge  Shanklakd,  169  to  172; 
opinion  of  Judge  Paige,  181  to  188.) 

4  Other  remedies  for  the  protection  of  creditors  are  given 
with  regard  to  banking  associations.  (Laws  of  1849,  chap.  226, 
p.  840.) 

6.  The  Revised  Statutes,  in  section  10,  make  the  directors 
liable  to  the  stockholders  and  creditors. 

The  act  of  1849  declares  that  the  claim  of  the  creditors  shall 
be  enforced  in  the  manner  prescribed  by  that  act,  and  in  "no 
other  manner.'*  A  director  must  be  a  stockholder,  and  this 
remedy  being  given  to  the  creditors  in  this  case  against  the 
director  in  his  capacity  of  stockholder,  shows  the  judgment  and 
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intent  of  the  legislature  that  the  former  statute  was  not  in 
operation. 

Oerardus  Clark^  for  the  plaintifb  (respondents). 

L  The  first  ground  of  demurrer,  viz.:  "That  several  causes 
of  action  are  improperly  united,"  cannot  be  sustained;  Ist, 
because  by  the  167th  section  of  the  Code,  the  complaint  may 
unite  several  (  and  any  number)  of  causes  of  action  "  where  they 
all  arise  from  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action." 

2.  If  it  shall  be  urged  that  the  causes  of  action  are  not  all 
separately  stated,  then,  I  answer  that  the  defendant  cannot  avail 
himself  of  that  objection  under  this  form  of  demurrer.  (10 
How.  Pr.  R.,  361.) 

He  should  have  applied  to  the  Court  to  strike  out.  ( 1  Abbott^ 
516.) 

n.  The  second  objection,  to  wit,  that  the  coijaplaint  "  does  not 
upon  its  face  state  facts  sufficient  to  constitute  a  cause  of  action,^' 
is  equally  untenable ;  even  if  this  form  of  demurrer  was  at  all 
admissible.  It  has  been  held  that  it  was  not  ( 10  How.  Pr.  R., 
861,  and  the  cases  there  cited.) 

III.  This  is  a  demurrer  to  the  whole  complaint^  and,  therefore, 
if  any  one  of  the  counts  or  causes  of  action  is  good,  the 
demurrer  must  be  overruled.  ( 1  Code  R.,  N.  S. ;  347,  1  Barb. 
Ch-  Pr.,  107;  Leland  v.  Tousey,  6  Hill,  328;  3  Duer,  653; 
Jaques  v.  Morris,  2  E.  D.  Smith's  R.,  643,  644.) 

IV.  It  was  urged  in  the  Court  below,  that  the  defendant  was 
not  liable  to  the  plaintiff  for  breaches  of  the  statute,  because  the 
latter  was  not  a  stockholder  at  the  time  of  such  violation.  The 
answer  to  this  is,  that  the  liabilities  of  stockholders  run  with  the 
stock,  and,  therefore,  their  rights  must  also,  (l  R  S.,  1161,  4th 
ed.,  sea  282,  part  1,  ch.  18,  tit  2,  art^  7,  sec.  4.) 

By  the  Court.  Slosson,  J, — ^This  is  an  appeal  from  an 
order  at  Special  Term,  overruling  a  demurrer  interposed  by  the 
defendant  to  the  complaint. 

The  demurrer  is,  first,  for  an  alleged  misjoinder  of  causes  of 
action,  and  second,  that  the  complaint  does  not  state  &cts  suffi- 
cient to  constitute  a  cause  of  action. 
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As  to  the  misjoinder  we  are  all  of  opinion  that  the  demurrer 
18  not  well  taken. 

The  causes  of  action  all  arise  out  of  frauds  alleged  to  have 
been  practised  by  the  defendant,  in  relation  to  the  stock  of  the 
bank,  either  by  violation  of  his  dfuty  as  director,  in  contraven- 
tion of  the  various  provisions  of  the  statutes,  or  by  false  repre- 
sentations in  respect  to  its  value,  by  which  the  plaintiff  was 
induced  to  become  a  purchaser  of  it.  They  may  all  be  said  to 
arise  out  of  transactions  connected  with  the  same  subject  of 
action. 

The  case  then  stands  on  the  general  demurrer,  and  if  there  is 
a  single  good  count  in  the  complaint  it  must  be  overruled. 

First  The  cause  of  action  stated  in  the  first  count,  is  an 
alleged  falsehood  uttered  by  the  defendant  as  a  director,  with 
other  directors^  through  the  articles  of  association  under  which  the 
bank  was  organized,  as  to  the  amount  of  the  stock  actually  sub- 
scribed and  paid  in,  whereby  the  plaintiff  was  induced  to  become 
a  stockholder,  and  that  by  reason  of  the  amount  of  stock  so 
represented  to  have  been  subscribed  and  paid  for,  not  having  in 
fiict  been  subscribed  and  paid  for,  to  the  extent  so  represented, 
the  value  of  the  shares  of  the  capital  stock  was  greatly  dimin- 
ished to  plaintiff's  damage. 

It  is  difficult  to  understand  how  a  director  can  be  chargeable 
individually  for  &lse  statements  contained  in  the  articles  of 
association  of  the  bank,  which  necessarily  preceded  in  order  of 
time  the  election  of  the  board  of  directors,  or  how  such  articles 
of  association  can  have  the  character  of  a  continuing  false 
representation  by  every  director  who  may  subsequently  come 
into  the  board,  so  as  to  give  to  every  subsequent  purchaser  of 
the  stock  a  right  of  action  against  him. 

We  are  dear  that  no  good  cause  of  action  is  made  out  in  this 
oount 

Second.  In  respect  to  the  second,  third,  fourth  and  fifth  counts, 
ihey  are  but  recapitulations  of  distinct  violations,  by  the  defend- 
ant as  a  director,  c^  several  of  the  provisions  of  the  statute 
entitled  "Of  Moneyed  Corporations."  (IRS.,  ch.  18,  tit  2.) 
Each  of  them  forming  an  undoubted  cause  of  action,  under  sec- 
tion 10  of  the  statute,  in  fiivor  of  every  creditor  and  stockholder 
who  may  be  injured  thereby. 
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The  sixth  count  is  a  summing  up  or  statement  of  the  conse- 
quences of  these  several  allied  violations  of  the  statute,  to  wit, 
tiie  insolvency  and  suspension  of  the  bank,  on  the  9th  day  of 
December,  1854,  whereby  the  plaintiff's  stock  became  worthless, 
and  the  defendant  became  liable  to  the  plaintiff  for  the  amount 
which  he  had  paid  for  the  stock,  $2,000,  and  interest  thereon. 

These  counts  all  allege  the  violations  of  the  statute  complained 
of  to  have  been  committed  by  the  defendant  before  the  23d  day 
of  October,  1864.  This  was  some  five  days  before  the  piaintiff 
became  a  stockholder  himself,  and  the  question  arises  whether 
he  is  entitled  to  the  benefit  of  the  provisions  of  section  10,  giving 
this  right  of  action. 

We  are  of  opinion  that  he  is  not^  and  that  the  statute  w&s 
intended  to  apply  only  in  &vor  of  those  who  might  be  stock* 
holders  or  creditors  at  the  time  of  the  several  violations  of  its 
provisions  complained  o£ 

The  right  of  action  incident  to  a  breach  of  duty  on  the  part 
of  a  director,  is  one  which  attaches  to  the  party  who,  in  the 
language  of  the  statute,  '*  sustains  the  loss ;"  and  this  is  not  pre* 
dicable  of  a  party  who  buys  the  depreciated  stock  after  the 
offense  committed.  The  fSstct  that  the  stock  which  he  purchases 
is  less  valuable  than  it  otherwise  would  have  been,  constitutes 
no  loss  to  him,  since  he  must  be  presumed,  in  the  absence  of 
any  fraudulent  inducement  held  out  to  him  to  purchase^  to  have 
given  only  what  the  stock  was  worth  at  the  time.  If  a  man 
purchase  a  horse  which  has  been  injured  in  the  hands  of  its 
owner,  he  certainly  does  not  acquire  by  the  purchase  a  right  of 
action  against  the  wrong-doer.  Such  right  belongs  *  to  him  who 
owned  the  horse  when  the  wrong  was  committed,  and  does  not  pass 
with  the  horse  to  the  purchaser.  A  man  buys  stock  as  he  does 
every  other  kind  of  personal  property,  (under  certain  qualifica- 
tions not  necessary  here  to  be  stated,)  at  his  own  risk  as  to 
quality. 

The  statute  (§  10,)  was  intended  to  indemnify  those  who, 
holding  stock  intrinsically  of  value,  suffer  an  actual  loss  by  its 
depreciation  in  their  hands  by  the  fi^udulent  conduct  of  the 
directors,  the  trustees  who  are  entrusted  with  the  management 
c{  the  business  and  affairs  of  the  association,  and  this  is  all  it 
intends. 
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We  should  hold  this,  had  the  stock  in  the  present  instance 
been  purchased  of  a  previous  holder  of  it,  who  had  a  clear  right 
of  action  against^  the  directors  personally,  but  in  fact  it  was  not 
so  purchased,  but  the  plaintiff  purchased  the  shares  from  the 
bank  itself.  He  gave  par  for  it.  Whether  this  stock  was  taken 
by  becoming  a  subscriber,  or  by  purchasing  shares  not  pre- 
viously issued,  or  which  had  been  bought  up  by  the  bank,  does 
not  appear,  but  the  purchase,  whatever  its  form  may  have  been, 
was  from  the  bank  itself)  and  not  from  an  individual  holder  of 
the  shares. 

The  bank  in  its  corporate  capacity  could  have  no  right  of 
action  under  section  10,  against  its  own  directors. 

Thus,  the  seventh  count  contains  an  allegation,  that  the 
defendant  while  a  director  did  with  other  directors  falsely  and 
firaudulently  represent  to  the  plaintiff  that  the  capital  stock  wiia 
actually  worth  par  or  over  par,  and  thereby  induced  the  plaintiff 
to  become  a  stockholder,  and  that  relying  on  such  representa- 
tions, he  agreed  to  purchase  and  take,  and  on  the  28th  day  of 
October  did  purchase  and  take  from  the  bank  80  shares  of  its 
stock  at  par,  paying  therefor  $2,000,  whereas  the  stock  at  the 
fime  of  the  representation  and  purchase  was  worthless,  and  the 
banking  association  was  soon  afterwards  declared  insolvent,  and 
the  sum  so  paid  by  the  plaintiff  was  wholly  losl^  whereby  an 
action  hath  accrued  to  him  against  the  defendant. 

The  offense  here  imputed  is  not  one  of  those  prohibited  by 
the  statute,  and  the  count  if  sustained  at  all  must  be  on  the 
ground  that  it  makes  out  a  good  cause  of  action  against  the 
defendant,  in  his  individual  capacity,  for  false  representations. 

We  think  it  defective  in  this,  that  it  does  not  allege  that  the 
defendant  knew  that  the  stock  was  not  worth  what  he  repre- 
sented it  to  be,  nor  that  he  made  the  representation  with  the 
intent  to  induce  the  plaintiff  to  become  a  purchaser  of  it 

Alleging  that  a  party  "  falsely  and  fraudulently  represented"  a 
thing  to  be  what  it  is  not,  is  not  an  allegation  of  a  knowledge  on 
his  part,  or  of  an  intent  to  deceive.  Whether  it  was  a  fraud*  or 
not  depends  on  these  two  circumstances,  and  the  averment  that 
an  act  is  fraudulent,  is  but  an  averment  of  a  conclusion  of  fact, 
which  standing  by  itself  is  wholly  unsupported. 

As  director  he  is  not  chargeable  with  knowledge  of  the  value 
45 
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of  the  stock,  and  if  he  were,  he  is  not  responsible  to  any  party 
to  whom  he  misrepresents  such  value,  unless  the  £ilse  statement 
were  made  with  the  intent  to  deceive  him. 

The  intent  is  the  essence  of  the  fraud,  and  it  is  the  question  to 
be  submitted  to  the  jury.  They  might  find  that  the  defendant 
made  the  representation,  but  that  he  was  himself  deceived,  and 
acted  under  an  honest  though  mistaken  apprehension  c^  the 
truth. 

To  render  him  liable  in  damages  to  every  person  subsequently 
purchasing  stock,  to  whom  he  has  expressed  an  erroneous 
opinion  of  the  value  of  the  stock,  or  even  have  made  an  untrue 
statement  in  respect  to  it,  but  without  an  actual  fraudulent 
intent,  an  intent  to  induce  such  purchase,  on  the  ground  that  he 
was  a  director  at  the  time,  and  should  have  known  better,  or 
should  have  held  his  peace,  would  be  establishing  a  principle 
with  which  we  are  not  acquainted  and  to  which  we  cannot 
assent. 

If  the  intent  is  to  be  proved,  it  should  have  been  averred,  and 
not  being  averred  the  count  is  bad  even  if  knowledge  may  be 
presumed  on  the  part  of  a  director. 

The  allegation  that  the  plaintiff  was  "  induced"  by  the  repre- 
sentation to  become  a  stockholder,  does  not  supply  the  defect, 
and  is  entirely  compatible  with  the  absence  of  any  fraudulent 
intent  on  the  part  of  the  defendant  in  making  it 

Fourth.  The  eighth  count  alleges,  that  soon  after  the  plamtiff 
became  a  stockholder,  the  banking  association  suspended  pay- 
ment,  and  in  the  succeeding  January  was  declared  insolvent, 
and  that  by  the  judgment  of  the  Supreme  Court  the  stockholders 
were  adjudged  to  be  liable  for  the  payment  of  its  debts,  in 
proportioD  to  the  amount  of  their  several  shares,  which  were 
ratably  assessed,  and  judgment  rendered  against  them  for  the 
amounts  so  assessed,  and  that  the  amount  assessed  on  the  plain- 
tiff's stock  was  $977.08.  "  By  reason  of  which  said  several  acta 
of  the  defendant  as  hereinbefore  mentioned,  and  violations  of 
the  statute  aforesaid  an  action  hath  accrued,''  &a,  to  the  plaintiff 
against  the  defendant. 

This  is  not  an  allegation  of  a  cause  of  action  arising  out  of 
the  rendition  of  the  judgment,  the  judgment  being  stated  only  as 
fixing  the  amount  of  the  additional  damages  over  and  above  the 
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price  paid  for  the  stock  to  which  the  plaintiff  conceives  himself 
entitled. 

No  new  cause  of  action  is  assigned,  and  the  objections  above 
stated  to  the  first  six  counts  are  applicable  to  this.  But  if  it 
were  otherwise,  and  it  was  intended  by  this  count  to  set  up  a 
cause  of  action,  arising  out  of  the  rendition  of  the  judgment^  it 
would  be  bad  in  not  averring  that  the  adnainistrators  had  paid 
it,  or  had  assets  of  the  estate  in  their  hands  which  in  the  course 
of  its  due  administration  were  applicable  to  its  payment 

It  is  only  actual  damages  which  the  statute  (§10)  was  intended 
to  indemidfy  against^  and  not  such  damage  as  a  mere  liability 
might  entail. 

We  are  all  clearly  of  opinion,  under  the  authorities  cited  by 
the  learned  Justice,  at  Special  Term,  that  banking  associations 
organized  like  the  present  are  within  the  provisions  of  the  sta- 
tute relative  to  the  insolvency  of  moneyed  corporations,  above 
cited,  under  the  tenth  section  of  which  titds  action  is  brought* 

We  think  the  general  demurrer  well  taken,  and  the  judgment, 
at  Special  Term,  must  be  reversed,  with  costs,  and  judgment  be 
entered  for  defendant,  without  prejudice  to  an  application^ 
within  twenty  days,  for  leave  to  amend  complaint,  if  plaintiff  is 
80  advised. 

Ordered  accordingly. 


Jamks  R  Bennett,  Plaintiff  and  Bespondent,  v.  Daniel  Dbew 
et  al.y  Defendants  and  Appellants. 

1.  In  an  action  against  common  carriers  brought  to  recover  for  the  loss  of  a 
IHCtore  owned  by  a  daguerreotjpist,  it  is  competent  for  the  plaintiff,,  on  an 
inquiry  into  the  value  of  the  picture,  to  prove  that  copies  thereof  were  in 
demand,  and  that  orders  for  such  copies  had  been  actually  received  from 
customers. 


♦  ^  Zeowtt  V.  BkUch/ard,  17  N.  Y.  R,  62L 
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2.  Such  evidence  corroborates  general  estimates  of  value  by  showing  that 
such  a  picture  is  useful ;  and  has  a  value  other  than  that  arising  from  the 
mere  pleasure  its  inspection  vfould  give. 

3.  But  the  profits  anticipated  from  the  multiplication  of  copies  and  the  sale 
thereof  cannot  be  proved  and  recovered  as  damages. 

(Before  Hoffman,  Slobson  and  Pierrepont,  J.  J.) 
Heard,  April  16th;  decided,  July  3d,  185a 

This  action  was  tried  before  Mr.  Justice  Bosworth  and  a 
jury,  October  16th,  1857.  The  plaintiff  had  a  verdict,  and  from 
the  judgment  entered  thereon,  and  from  an  order  denying  a  new 
trial,  the  defendants  appealed  to  the  Greneral  Term. 

The  facts  and  the  grounds  of  the  appeal  sufficiently  appear 
in  the  opinion  of  the  Court 

Charles  Jaiies^  for  the  defendants  (appellants). 

/S  C>  H,  BaUey^  for  the  plaintiff  (respondent). 

By  the  Court.  Pierrepont,  J. — This  was  an  action  to 
recover  the  value  of  a  picture  which  the  defendants  had  received 
as  common  carpers,  and  which  was  lost.  The  sole  question 
was  the  amount  of  damages  to  be  recovered,  and  that  depended 
upon  the  value  of  the  picture.  It  was  a  daguerreotype  likeness 
of  Henry  Clay.  The  plaintiff,  after  calling  various  witnesses  as 
to  the  value  of  the  picture,  put  the  following  questions  to 
Nathan  S.  Bennett,  a  daguerreotypist^  by  whom  the  claim  in  suit 
was  assigned  to  the  plaintiff: 

Q.  Had  you  orders  for  copies  of  that  picture  ?  The  defendants' 
coTUisd  objected  to  the  question  on  the  ground: 

Ist  That  it  was  immaterial  and  irrelevant 

2d.  That  the  orders  for  or  sales  of  copies  of  the  picture  were 
not  proper  evidence  to  go  to  the  jury  on  the  question  of  value; 
and, 

8d.  That  the  profits  of  taking  copies  were  not  a  proper  ele- 
ment in  determining  the  value,  or  recoverable  against  defendants. 

The  Court  overruled  the  objection,  to  which  overruling  the 
defenjdants'  counsel  then  and  there  excepted.  But  the  Court 
stated  that  the  evidence  would  be  admitted  to  show  that  actual 
use  could  be  made  of  the  picture  in  the  prosecution  of  business, 
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and  that  it  possessed  a  value  beyond  the  mere  pleasure  which  an 
inspection  of  it  would  furnish,  but  that  no  loss  of  anticipated 
profits  fix)m  not  being  able  to  supply  any  copies  of  it  that  had 
been  ordered  could  be  recovered  as  damages. 

The  witness  answered :  I  had. 

The  plaintiflTs  counsel  then  put  the  following  question : 
.  Q.  How  many  orders  had  you?  (This  cyiestion  was  also 
objected  to  by  the  defendants'  counsel  on  the  same  grounds.  The 
objection  was  overruled,  and  the  defendants  excepted.)  The 
witness  answered :  I  can't  tell  exactly ;  I  had  orders  which,  at 
my  charges  of  fix>m  two  to  ten  dollars  for  each  picture,  would 
amount  to  $600. 

Q.  By  the  Court  Within  what  period  of  time  were  those 
orders  given?  The  defendants  objected  as  before.  The  objec- 
tion was  overruled,  and  the  defendants  excepted. 

A,  Within  five  or  six  months. 

The  court  in  charging  the  jury,  very  carefully  instructed 
them  that  profits  for  copies  were  not  to  be  taken  into  account,  in 
determining  the  amount  of  their  verdict,  and  it  would  appear 
firom  the  amount  of  the  verdict,  that  they  did  not  estimate  the 
profits  to  be  derived  from  future  copies  of  the  picture.  The 
direct  evidence  of  the  real  value  of  the  picture,  is  abundant  to 
sustain  the  verdict,  and  we  think  no  error  has  been  committed 
which  demands  a  new  trial. 

Judgment  affirmed,  with  costs. 


BOGEBS  ei  <d.j  PlaintifEs  and  Appellants,  v.  Murbat  et  ol, 

Bespondents. 

L  A  party  moving  for  a  new  trial  on  thd  ground  that  the  verdict  against  him 
is  contrary  to  law  and  the  evidence,  is  entitled  to  a  fair  application  of  the 
rules  stated  to  the  jury  relative  thereto,  in  accordance  with  his  request,  as 
being  correct  expositions  of  the  law. 

2.  If  the  evidence  given,  assuming  such  rules  to  have  been  correctly  stated, 
entitles  him  to  a  new  trial,  it  should  be  granted,  even  though  the  General 
Term  may  be  of  the  opinion  that  such  rules  are  not  accurately  stated. 
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3.  In  such  a  case,  there  should  be  a  new  trial,  in  order  that  the  rule  may  be 
given  to  the  jury  as  the  Court  at  General  Term  thinks  it  should  be  applied, 
and  that  the  party  seeking  a  contrary  instruction  may  except  thereto,  and 
be  in  a  position  to  obtain  the  judgment  of  the  Court  of  last  resort  thereon* 

4  When  a  vessel  is  driven  into  a  port  of  necessity,  it  is  the  imperative  duty 
of  the  master  to  forward  the  cargo  in  another  vessel,  when  one  can  be 
had  in  the  same  port;  and  the  cargo  is  in,  or  at  small  expense  can  be  put 
in  a  condition  to  be  forwarded,  and  when  that  course  is  required  by  the 
interests  of  the  owners;  especially  when  the  only  other  alternatives  are, 
either  a  total  loss  of  the  cargo,  or  an  unnecessary  sale  of  it  at  the  port  of 
necessity,  at  one-third  of  its  value  (damaged  as  it  then  is)  at  the  port  of 
destination. 

6.  The  acts  of  a  master  (in  such  a  case,)  will  be  upheld  by  the  law,  if  upon 
all  the  facts  before  him,  they  be  such  as  it  may  be  reasonably  supposed  a 
prudent  owner,  if  personally  present^  would  have  directed  or  improved. 

6.  The  expenses  of  putting  a  disabled  vessel  into  a  port  of  necessity  that  she 
may  be  repwred;  and  the  wages  and  provisions  of  the  crew  from  the  time 
of  so  putting  away,  and  every  other  expense  necessarily  incurred,  during 
the  detention,  for  the  benefit  of  all  concerned,  must  be  contributed  for  as 
general  average. 

7.  But  expenses  incurred  for  the  benefit  of  the  ship  only,  or  for  the  whole  or 
a  part  of  the  cargo  only,  must  be  borne  by  the  thing  for  whose  benefit  alone 
it  was  incurred. 

8.  Whether,  when  part  of  a  cargo  has  been  necessarily  sold  because  it  could 
not  be  carried  fiirther;  expenses  subsequently  incurred  for  reloading  the 
residue  of  the  cargo,  or  for  the  wages  or  provisions  of  the  crew  during  the 
detention  subsequent  to  such  sale,  can  be  regarded  as  made  for  the  benefit 
(in  part)  of  the  proceeds  of  the  property  so  sold,  so  that  such  proceeds  are 
liable  to  contribute  therefor,  qtueref 

(Before  Bosworth  and  Pierrepont,  J.  J.) 
Heard,  June  8;  decided,  July  3,  1858. 

This  actdon  comes  beftnre  the  General  Term  on  an  appeal  by 
the  plaintiffi  from  a  judgment  rendered  at  Special  Term  on  the 
verdict  of  a  jury  in  fiivor  of  the  defendants,  and  also  on  an 
appeal  from  an  order  denying  a  motion,  made  by  tTie  plaintiffs, 
for  a  new  trial,  on  a  case  containing  the  evidence.  It  was  tried 
in  May,  1857,  before  Mr.  Justice  Slosson  and  a  jury. 

It  is  brought  to  recover  the  value  (besides  other  goods)  of 
"488  hides,  20  of  them  damaged. 

"  20  salted  hides  in  one  cask  and  one  barrel. 

"  14  goat-skins. 

"4  calf-skins. 

"  58  kip-skins. 
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"21  deer-skins,"  which,  with  other  goods,  were  shipped  in 
July,  1855,  at  Aspinwall,  on  the  schooner  Pedee,  by  A.  M. 
Price,  under  a  bill  of  lading,  by  which  such  other  goods  and  the 
hides  land  skins  in  question  were  to  be  delivered  in  good  order 
and  condition  at  the  port  of  N.  Y. ;  **  The  dangers  of  the  seas," 
"fire  at  sea  or  in  port,"  "or  any  other  accident  or  dangers  of 
the  seas,  rivers  and  navigation  of  whatever  nature  or  kind 
soever  excepted,  unto  N.  Rogers  &  Co.  or  order,  or  to  their 
assigns,  he  or  they  paying  freight  for  the  said  articles,"  $10  per 
ton  of  2,240  lbs.,  with  5  per  cent  primage,  and  average  accus- 
tomed. All  the  property,  except  the  hides  and  skins,  were 
ultimately  delivered.  The  latter  were  never  delivered  at  the 
port  of  N.  Y.,  and  they  are  the  subject  matter  of  the  present 
controversy.  N.  Rogers  &  Co.  are  the  plaintiffs,  and  the  defend- 
ants are  the  owners  of  the  schooner  Pedee. 

The  Pedee  sailed  from  Aspinwall  for  New  York  via  St.  lago 
de  Cuba,  July  6,  1855,  with  a  crew  of  eight,  all  told,  besides 
three  men  to  St  lago  to  work  their  passage.  The  bill  of  lading, 
of  the  goods  in  question,  stated  that  the  Pedee  was  "  bound  for 
New  York  via  Cuba."  The  first  day  out  from  Aspinwall,  the 
first-mate  was  taken  sick  with  Chagres-fever,  and  died  on  the 
sixteenth  of  July.  The  second  day  out,  the  captain  was  taken 
sick,  and  was  unable  to  attend  to  any  ship's  duty  for  45  days. 
On  the  fourth  day  out,  the  second-mate  was  taken  sick,  and  died 
on  the  twentieth  of  July.  James  Martin,  one  of  the  men  before 
the  mast,  was  appointed  mate,  and  died  between  the  twentieth  and 
the  twenty-sixth  of  July.  The  rest  of  the  crew  were  sick  off 
and  on  till  the  Pedee  reached  Carthagena,  on  the  1st  of  Septem- 
ber, 1855.  After  the  captain  and  mates  were  disabled,  there 
were  but  two  or  three  on  board  who  were  physically  able  to 
assist  in  navigating  the  Pedee,  and  they  did  not  know  how  to 
sail  or  steer,  nor  where  they  were,  nor  where  to  go.  The  Pedee 
was,  therefore,  drifted  about  by  the  winds  and  currents,  had  her 
sails  blown  away,  and  one  night  went  ashore,  and  knoqked  off 
her  fidse-keel,  and  otherwise  injured  her  so  that  she  leaked 
badly.  She  was  got  off  in  about  two  and  a  half  hours.  Being 
in  this  condition,  she  was  steered  for  Carthagena,  being  short  of 
water  and  provisions,  as  well  as  destitute  of  a  force  sufficient  to 
navigate  her. 
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The  hides  were  found,  on  arriving  at  Carthagena,  to  be  badly 
eaten  by  worms  and  bugs,  and  were  put  on  shore  and  beaten  by 
men  employed  by  the  captain,  but  were  not  thoroughly  deanei 
A  survey  was  had,  and  the  surveyors  certified,  as  to  the  hides, 
"that  although  perfectly  dry  they  are  generally  very  much 
injured  by  worms,  and  that  a  great  portion  of  them  is  so  much 
eaten  up  that  it  is  ahnost  valueless.  Our  opinion  further  is  that  . 
the  vessel  having  yet  to  be  repaired  hert,  then  go  to  Cuba  to  take  a 
cargo,  be/ore  said  hides,  dc,  cotdd  reach  New  York,  it  is  almost 
certain  that  not  ope  single  hide,  &c.,  would  arrive  in  this  last 
port.  Consequently,  that  said  hides,  &c.,  ought  to  be  sold  here, 
as  soon  as  possible,  for  account  of  whom  it  may  concern,  in 
order  to  save  further  loss.  Given  under  our  hands  this  25th 
day  of  October,  A.  D.  1855. 

(Signed)  "  Augt.  S.  Hanabkrgh. 

"  Albert  Mathieu. 

"  Jos.  Darrell  Sanchez." 

Sanchez  was  22  years  of  age,  and  how  much  he  knew  of  the 
nature  of  hides,  and  the  effect  of  such  injuries  to  them,  and  of 
the  mode  and  cost  of  removing  the  cause  of  further  injury  does 
not  appear.  Mr.  Mathieu  intended  to  bid  at  the  sale  of  the 
hides,  if  a  sale  of  them  should  be  recommended. 

Mr.  Hanabergh  had  resided  about  seven  years  in  Carthagena, 
and  formerly  resided  in  Brooklyn,  N.  Y.  How  conversant  he 
was  with  such  subjects  or  whether  he  had  been  engaged  in  the 
hide  business  did  not  particularly  appear.  On  cross-examina- 
tion he  stated  that  he  could  not  say,  '^  whether  the  cause  coiild 
or  had  been  removed  by  cleaning  and  beating."  The  captain, 
among  other  things,  testified  as  follows : 

"The  reason  of  my  not  shipping  them  on  board  another 
vessel  was  in  consequence  of  the  expense  of  cleaning  them,  as  I 
could  not  have  cleaned  them  as  cheap  as  merchants  there  could, 
and  in  consequence  of  being  short  of  funds  to  do  it  with,  as 
money  tms  worth  from  50  to  75  per  cent;  I  tried  to  do  so;  that 
is,  to  raise  the  money  for  the  purpose  of  cleaning  the  hides,  and 
in  consequence  of  not  raising  the  money  I  had  the  survey ;  I 
consulted  with  the  American  Consul  on  the  subject  of  reship- 
ping  the  hides  in  another  vessel ;  Carthagena  is  a  port  where 
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hides  are  largely  dealt  in ;  it  is  the  principal  article  of  export ; 
the  vermin  remains  on  the  hides  until  we  come  into  cold 
weather ;  the  frost  kiUs  them ;"  .  .  .  .  "I  raised  money  for 
repairs  of  the  vessel  on  letters  of  credit  from  my  owners ;  I  had 
the  means  of  paying  for  repairs  without  selling  the  cargo  or  any 
part  of  it" 

A  sale  was  determined  upon  by  the  captain,  as  being  most  for 
the  interest  of  all  concerned,  and  it  took  place  on  the  27th  of 
October,  1855.  It  was  a  sale  at  public  auction,  duly  advertised, 
well  attended  and  properly  conducted. 

The  488  dry  ox  hides  sold  for    $303  73 

20      do      salted       do   16  50 

54  dry  and  salted  calfskins, 22  57 

41      do        do    deer  skins, 1  85 


Total, $344  65 

Homer  &  Foster,  of  Carthagena,  bought  the  ox  hides  and 
calf  skins,  at  the  same  time  purchasing  other  hides,  their  whole 
purchase  being  1041  dry  hides  and  kips.  They  cleaned  the 
whole  lot  at  an  expense  of  $15,  and  about  the  2d  of  November, 
1855,  shipped  them  for  New  York,  on  the  Abrasia,  a  vessel 
lying  at  Carthagena,  bound  for  New  York,  when  the  Pedee  put 
into  Carthagena.  The  Abrasia  sailed  with  the  hides  consigned 
to  R  N.  Spofford,  who  sold  them  for  14  cents  per  pound.  The 
price  at  which  they  were  sold  at  Carthagena,  was  about  $4  jV^ 
per  quintal.  The  market  value  of  good  hides,  in  New  York, 
was  about  21  cents  per  pound,  and  the  hides  in  question^  had 
they  arrived  sound,  would  have  been  worth  $1,878.60,  after 
deducting  freight  and  duty. 

Damaged  hides  always  have  some  market  price  in  New  York, 
and  the  average  price  of  damaged  hides  is  from  J  to  f  of  the 
price  of  sound.  When  not  fit  for  leather,  they  are  manu&ctured 
into  glue. 

The  Pedee  sailed  in  November,  1855,  for  N.  Y.,  via  St  lago 
de  Cuba,  and  did  not  reach  N.  Y.  until  the  3d  of  March,  1856. 
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The  defendants  insisted,  that  there  should  be  deducted 

from  the $344  66 

The  expenses  of  the  auction, $17  00 

Consurs  charges, 19  00 

For  general  average,  chargeable  against  entire 

ahipment,  to  plaintiffs, « 267  69 


The  balance  bemg $50  96, 

and  with  interest,  amounting  in  the  whole  to  $62.25,  had  been 
tendered  to  the  plaintif&  before  suit  brought 

That  sum,  it  was  admitted,  remained  in  the  defendants'  hands, 
with  the  same  effect  as  if  paid  into  Court 

The  Judge  charged  {inJter  alia)  as  follows : 

"K  the  master  of  a  vessel  is  driven  into  a  port  of  necessity,  he 
is  bound  to  act  in  respect  to  both  vessel  and  cargo  with  reference 
to  the  best  interests  of  the  owners. 

"In  respect  to  the  cargo,  his  general  duty  is  to  put  it  in  a 
state  of  forwardness  as  rapidly  as  possible.  If  his  own  vessel 
is  disabled  so  that  he  cannot  proceed  with  her  to  the  port  of 
destination,  it  is  his  duty  to  procure  another,  if  it  can  be  done 
at  the  same  or  a  contiguous  port  K  he  does  not  forward  and 
deliver  the  cargo,  he  loses  his  claim  for  freight 

"  If  his  vessel  can  be  repaired,  he  may  retain  the  cargo  until 
repairs  are  made,  and  if  it  become  necessary  he  may  sell  a  por- 
tion of  the  cargo  for  the  purpose  of  raising  money  to  make 
repairs,  or  he  may  hypothecate  the  ship  or  cargo  for  that 
purpose- 

"He  is  bound  to  exercise  a  sound  discretion  however.  .  .  . 

"  The  master  has  no  right  to  sell  the  cargo  unless  in  a  case  of 
necessity,  except  to  raise  funds  for  repairs  to  the  vessel.  If  no 
means  can  be  procured  to  repair  the  vessel,  or  to  forward  the 
cargo,  the  captain  may  and  probably  ought  to  sell  both  subjects, 
if  in  the  exercise  of  a  sound  discretion  that  appears  most  for  the 
owner's  advantage, 

**  So  if  the  cargo  is  of  a  perishable  nature,  and  would  utterly 
spoil  if  kept  at  the  port  of  necessity  until  the  i^essel  could  be 
repaired  or  another  procured  for  its  transportation ;  or  if  in  the 
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present  case  there  was  the  highest  probability,  in  the  exercise  of 
a  sound  judgment,  that  in  the  event  of  reshipping  the  hides  it 
would  be  a  total  loss  to  its  owners  by  decay  during  the  residue 
of  the  voyage ;  or  if  there  were  no  means  of  raising  funds  to 
dean  the  hides,  and  the  captain  was  destitute  of  funds,  and  the 
hides  were  unfit  for  reshipment  in  their  then  actual  condition, 
the  master  might  properly  sell  the  cargo  as  the  only  course  left 
for  the  owner's  protection. 

"But  a  case  of  necessity  must  exist,  and  it  is  not  enough  that 
in  making  the  sale  the  captain  acted  in  good  faith. 

"The  calling  in  advice  of  surveyors  was  proper  as  manifesting 
good  faith,  but  the  master  was  not  bound  by  their  advice.  He 
was  still  bound  to  exercise  his  own  judgment" ... 

"You  are  to  determine  whether  this  necessity  existed  at 
Carthagena. 

"K  it  did,  the  defendants  are  entitled  to  your  verdict 

"If  on  the  evidence  you  are  satisfied  that  by  the  resort  to 
proper  measures  for  ridding  the  hides  of  the  worms  the  master 
could  have  put  them  in  a  proper  condition  for  reshipment,  and 
that  the  captain  had  it  in  his  power  to  clean  the  hides,  and  that 
they  were  not  of  so  perishable  a  nature,  or  so  utterly  damaged 
as  to  render  their  total  destruction  before  arrival  in  New  York, 
in  case  of  reshipment,  in  the  exercise  of  an  honest  judgment  on 
the  part  of  the  master,  in  the  highest  degree  probable ;  and  if 
you  shall  be  satisfied  on  the  evidence  that  the  captain  might 
either  have  retained  the  hides  safely  until  his  own  vessel  was 
repaired,  or  could  have  procured  another  vessel  to  have  for- 
warded them,  then  the  plaintifife  will  be  entitled  to  recover, 
notwithstanding  the  advice  given  to  the  captain  by  the  parties 
whom  he  consulted  in  Carthagena.  .   . 

"If  you  find  for  the  plaintiffs,  you  will  give  them  the  market 
value  of  the  hides  in  New  York,  in  the  condition  in  which, 
according  to  the  evidence,  they  would  have  arrived  from  Cartha- 
gena if  forwarded  by  the  Pedee,  (as  that  only  is  claimed  by  the 
plaintiff),  that  is,  the  market  price  of  hides  in  that  condition. 

"The  stipulation  of  the  parties  has  fixed  21  cents  as  the  value 
of  sound  hides  at  the  time  the  vessel  arrived  in  March,  1856. 

"Deducting  freight  and  charges,  the  amount  of  loss  at  that 
price  would  be  $1,878.60. 
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"  The  hides  actually  did  bring  14  cents  a  pound  in  New  York. 
You  will  determine  the  price. 

"  The  plaintiffs,  if  entitled  to  your  verdict,  admit  that  defend- 
ants shall  have  freight,  otherwise  it  might  be  questionable. 

"  From  the  amount  of  your  verdict,  however,  the  defendants 
will  be  entitled  to  have  deducted  the  amount  of  general  average 
properly  chargeable  upon  the  hides,  for  the  expenses  of  repairs 
at  Carthagena.  The  proportion  has  not  been  properly  adjusted 
as  yet,  and  will  have  to  be  determined  by  consent  or  reference, 
and  your  verdict,  if  for  plaintiffs,  may  be  for  so  much,  less  the 
proportion  of  general  average  expenses  to  be  determined  as  the 
Court  may  direct. 

"  No  interest  to  be  allowed. 

"Should  you  think  the  sale  at  Carthagena  justified  by  the  state 
of  things  then  and  there  existing,  as  I  have  explained  it  to  you, 
you  will  then  give  a  verdict  for  the  defendants." 

Some  requests  to  charge,  and  some  other  parts  of  the  charge 
are  stated  in  the  opinion  of  the  Court 

The  plaintiffs'  counsel  excepted  to  that  part  of  the  Judge's 
charge  wherein  he  instructed  the  jury  that  from  the  amount  of 
their  verdict,  (if  for  plaintiffs),  the  defendants  would  be  entitled 
to  have  deducted  the  amount  of  general  average,  chargeable  on 
the  hides  for  the  expenses  of  repairs  at  Carthagena. 

The  plaintiffs'  counsel  also  excepted  to  that  part  of  the  Judge's 
charge  in  which  he  instructed  the  jury  that  no  interest  was  to 
be  allowed  to  the  plaintiflfe. 

The  plaintiflfe'  counsel  also  excepted  to  so  much  of  the  Judge's 
charge  as  instructed  the  jury  that  should  they  think  the  sale  at 
Carthagena  justified  by  necessity  in  the  state  of  things  then  and 
there  existing,  as  he  had  explained  it  to  them,  they  would  give  a 
verdict  for  the  defendants. 

The  case  was  submitted  to  the  jury,  who  rendered  a  verdict 
for  the  defendants. 

The  plaintiffs  moved  on  a  case  for  a  new  trial,  which  motion 
was  denied.  From  the  order  denying  that  motion  and  from  the 
judgment  entered  on  the  verdict,  the  present  appeals  are  taken. 

John  Sfienvood^  for  plaintiff  and  appellants. 
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By  the  OoifRT.  BoswoRTH,  J. — ^It  is  the  duty  of  a  master 
whose  vessel  becomes  so  disabled  during  her  voyage  that  she  can- 
not complete  it,  to  forward  the  cargo  by  some  other  vessel  whon 
that  can  be  done.  (Abbott  on  Shipping,  4th  Am.  Ed.,  241,  244.) 

The  increased  freight,  if  any,  in  such  cases,  is  a  charge  upon 
the  goods.  {Ogden  v.  The  General  Mutual  Insurance  Company^  2 
Duer  R.,  216,  and  cases  there  cited.) 

The  Judge,  at  the  trial,  charged  in  substance,  that  if,  by  a 
resort  to  proper  measures,  to  rid  the  hides  of  worms,  the  master 
could  have  put  them  in  a  proper  condition  for  reshipment,  and 
had  it  in  his  power  to  clean  the  hides,  and  if  they  were  not  so 
perishable  or  so  much  damaged  as  to  render  their  total  destruc- 
tion before  reaching  New  York,  according  to  the  due  exercise  of 
ui  honest  judgment,  in  the  highest  degree  probable,  and  if  he 
could  have  forwarded  them  in  another  vessel,  the  plaintiff  were 
entitled  to  recover ;  notwithstanding  the  advice  given  to  him  at 
Carthagena  by  those  whom  he  consulted.  (The  plaintiffs  had 
requested  the  court  to  so  charge  the  jury.) 

The  plaintiffs  are  entitled  to  a  fair  application  of  this  rule,  in 
disposing  of  the  case  on  this  appeal.  If  the  evidence  required 
the  jury  to  find  such  to  be  the  facts,  there  should  be  a  new  trial. 
If  it  is  thought  that,  any  other  rule  of  duty  and  liability  should 
have  been  stated  as  a  guide  to  the  jury,  it  should  be  stated  at 
the  trial,  that  the  plaintiflfe  may  have  an  opportunity  to  except 
to  it,  if  they  deem  it  erroneous. 

The  hides  in  question,  including  another  lot  equally  large, 
were  cleaned  at  an  expense  of  $15.  There  is  no  pretence,  that  the 
cost  of  cleaning,  and  of  reloading,  combined  with  any  increased 
freight  that  would  have  been  charged,  made  it  as  much  the  inte- 
lest  of  the  shippers  or  consignees  that  they  should  be  sold,  as 
that  they  should  be  forwarded  by  another  vessel. 

The  captain  could  have  procured  the  hides  to  be  thoroughly 
cleaned,  as  well  as  those  who  bought  them.  If  it  would  have 
cost  him  even  three  times  as  much,  as  it  did  them,  it  was  never- 
theless his  duty  to  have  had  it  done.  They  could  have  been 
shipped  by  the  Arabia,  for  they  were  so  shipped.    They  could 
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have  beea  carried  to  New  York  iu  a  condition  to  bring  two- 
thirds  the  market  price  of  sound  hides,  for  that  was  done.  They 
were  sold,  for  a  third  of  their  market  value  in  New  York,  There 
is  no  ground,  upon  the  evidence,  for  suggesting  that  the  cleaning 
of  them  thoroughly,  transhipping  them,  and  any  extra  freight 
that  might  have  been  charged  would  have  amounted  to  one-sixth 
of  the  excess  of  the  price  they  brought  in  New  York,  over  that 
for  which  they  were  sold,  or  that  any  one  supposed  they  would 
amount  to  that. 

By  the  survey  itself  the  necessity  and  justification  of  a  sale  at 
Carthagena,  are  based  in  part,  and  I  think  we  may  say,  chiefly, 
upon  the  assumption  that  if  not  sold  they  must  be  detained  at 
Carthagena  until  the  Pedee  was  repaired,  and  ready  to  resume 
her  voyage,  and  then  must  be  taken  to  New  York,  by  the  way 
of  Cuba.  Sanchez  testifies,  that  his  opinion  in  fayor  of  a  sale  was 
founded  in  part  upon  the  faict  "  that  the  vessel  was  still  bound  to 
a  port  in  Cuba,  and  that  before  the  hides  could  arrive  in  New 
York,  via  that  port,  they  would  be  entirely  destroyed." 

The  only  excuse,  attempted  by  the  captain,  for  not  forwarding 
them  by  another  vessel  was  '^  the  expense  of  cleaning  them," 
"  being  short  of  funds  to  do  it  with."  He  says,  "  I  tried  to 
raise  money  for  the  purpose  of  cleaning  the  hides,  and  in  con- 
sequence of  not  raising  the  money  I  had  the  survey."  The 
expense  would  have  been  $15,  unless  it  would  have  cost  him 
more  than  it  did  Homer  &  Foster.  If  it  would  have  cost  him 
three  times  as  much,  it  would  seem  he  might  have  raised  funds 
for  the  purpose.  He  procured  money  for  the  repairs  of  the 
vessel  on  letters  of  credit  firom  his  owners,  and  was  not  obliged 
to  sell  any  part  of  the  cargo  for  that  purpose.  Those  repairs 
amounted  to  over  $8,000,  besides  the  proceeds  of  the  property 
he  sold. 

The  conclusions  cannot  be  avoided,  that  the  hides  could  have 
been  cleaned  at  a  small  expense,  so  that  they  could  have  been 
safely  forwarded  by  another  vessel,  and  that  there  was  no 
difficulty  in  so  forwarding  them,  and  that  it  was  clearly  for  the 
interest  of  the  shippers  that  this  should  be  done.  The  evidence 
all  tends  to  support  these  conclusions,  and  there  is  no  evidence 
that  the  master  supposed  or  had  any  reason  to  suppose  the  con- 
trary to  be  true. 


\ 
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We  should  not  have  the  slightest  doubt  of  the  accuracy  of 
these  views  had  we  not  been  assured  on  the  argument,  bj  the 
defendants'  counsel,  uncontradicted  by  the  counsel  for  the  plain- 
tiff, that,  on  precisely  the  same  evidence  as  is  now  before  us, 
the  learned  district  Judge  for  this  district  has  decided  that  "  the 
master  was  justified  on  the  facts  in  proof  in  ordering  a  sale  of 
*  the  hides  in  question."  We  have  been  furnished  with  a  copy  of 
his  opinion,  being  in  the  case  of  Ferdirumd  Maas  v.  Th&  Schooner 
Pedee. 

That  opinion  is  preceded  by  a  statement  of  the  facts  which 
the  learned  Judge  held  established  by  the  evidence.  Neither  in 
that  statement  nor  in  the  opinion  is  any  allusion  made  to  the 
fact  that  the  necessity  of  a  sale  was  advised  on  the  idea  that  the 
hides  must  go  to  New  York  via  Cuba,  nor  is  any  notice  taken 
of  the  £ax)t  that  the  captain  knew  he  could  ship  them  direct  to 
New  York  by  another  vessel,  and  assigned  no  excuse  for  not 
doing  it,  except  the  expense  of  cleaning  the  hides,  and  the 
dij£culty  of  raising  money  for  that  purpose.  How  much  the 
captain  supposed  the  expense  would  be,  he  no  where  states. 
We  cannot  but  think  there  was  some  feature  in  the  history  of 
the  case  of  Maas  v.  The  Schooner  Pedee  which  will  distinguish  it 
from  the  case  before  us ;  or  that  it  was  so  presented  as  to  create 
an  impression  that  no  pretence  was.  made  that  the  hides  could 
have  been  prepared  for  reshipment,  at  a  trifling  expense,  and 
forwarded  direct  to  New  York,  in  such  condition  and  under 
such  circumstances  as  to  make  it  the  clear  duty  of  the  master  to 
have  pursued  that  course. 

The  duty  of  the  master  is  imperative  to  ship  and  forward  the 
cargo  in  another  vessel,  when  one  can  be  had  in  the  same 
port,  and  there  are  no  great  difficulties  in  the  way  of  a  reship- 
ment of  the  cargo,  and  when  that  course  is  clearly  required  by 
the  interests  of  its  owners.  Under  such  circumstances  his  duty 
is  plain,  when  the  only  other  alternatives  are  either  a  total  loss 
of  a  part  of  the  cargo,  or  an  unnecessary  sale  of  it  at  one-third 
of  its  value,  damaged  as  it  was,  at  the  port  of  destination.  (3 
Kent's  Com.,  218 ;  Saltus  v.  Ocean  Ins.  Co.,  12  J.  R.,  107 ;  lyead- 
weO,  V.  Union  Ins.  Co.,  6  Cow.  E.,  270;  Abbott  on  Shipping, 
4th  Am.  Ed.,  243 ;  The  Henry,  1  Blatch.  &  How.,  465. 

Every  case  of  this  kind  must  depend  upon  its  own  circum-' 
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stances.  The  acts  of  a  master  will  be  upheld  by  the  law,  if  upon 
all  the  facts  before  him,  they  be  such  as  it  may  be  reasonably 
supposed  a  prudent  owner,  personally  present,  would  have 
directed  or  approved.  (Abbott  on  Shipping,  4th  ed.,  242,  243.) 
It  cannot  be  supposed  that  an  owner  of  any  prudence,  would 
have  directed  or  approved  a  sale  at  $344.26,  when  the  good;§ 
could  have  been  fitted  and  transhipped  directly  to  their  port 
of  destination,  at  an  expense  short  of  $100,  with  a  reasonable 
certainty  of  conmianding  at  that  port,  according  to  the  market 
value  of  such  articles  in  a  like  damaged  condition,  from  three  to 
four  times  the  price  that  could  be  obtained  by  a  sale  at  the  port 
of  necessity.  Under  such  circumstances,  transhipment  for  the 
place  of  destination,  is  the  first  object^  because  that  is  in  further- 
ance of  the  original  purpose,  and  the  interests  of  the  shipper3 
imperatively  require  it 

We  are  therefore  quite  clear  that  the  verdict  is  not  only 
against  evidence,  but  on  the  point  we  are  now  considering, 
should  have  been  for  the  plaintiflfs. 

It  is  insisted;  and  the  Judge  at  the  trial  was  requested  to 
charge  the  jury,  that  the  hides  sold  at  Carthagena,  were  not 
chargeable  in  general  average  for  any  repairs  or  expenses  at 
that  place;  or  incurred  to  reach  it 

The  expenses  of  putting  into  that  port,  having  been  made 
Becessary  and  incurred  for  the  safety  of  the  ship  and  cargo,  the 
hides  must  contribute  to  pay  them. 

The  wages  and  provisions  of  the  crew  from  the  time  of  putting 
away  for  the  port  of  distress  to  refit,  and  every  other  expense 
Heoessarily  incurred  during  the  detention  for  the  benefit  of  .all 
concerned,  are  to  be  contributed  for  as  general  average.  (2 
Amould,  914,  note  1.) 

But  expenses  incurred  for  the  benefit  of  the  ship  alone,  or  for 
the  whole  or  a  part  of  the  cargo  only,  must  be  borne  by  the 
thing  for  whose  benefit  it  was  incurred. 

After  it  was  determined  to  sell  the  hides  on  the  ground  that 
they  could  be  carried  no  further,  and  after  they  had  been  sold 
and  converted  into  money,  it  is  difficult  to  perceive,  in  what 
sense,  any  subsequent  expenses,  of  reloading  the  residue  of  the 
cargo,  or  for  wages  or  provisions  of  the  crew  during  their  deten- 
tion subsequent  to  such  sale,  can  be  deemed  to  have  been  made 


NEW  YORK— JULY,  1858.  869 

Qardner  v.  Gordon. 

for  the  benefit  of  the  hid^  or  of  their  proceeds.  They  were  not 
incurred  with  a  view  to  benefit  or  carry  forward  either  of  theni 
{Vandenheuvd  v.  Umkd  States  Ins.  Co.,  1  J.  R,  406;  P^ers  &  Co. 
V.  Warrm  Ins.  Co.,  1  Story  R,  468,  469.) 

The  point  argued  was  that  there  were  no  expenses  for  which 
the  hides  could  be  made  to  contribute  in  general  average.  As 
to  this  we  think  the  plaintifib  are  wrong.  What  particular 
expenses  they  should  contribute  in  general  average  to  pay,  if 
chargeable  with  any,  is  a  question  not  before  us.  That  the 
Judge  was  not  requested  to  decide,  but  it  was  to  be  thereafter 
ascertained,  if  the  verdict  should  be  for  the  plaintiff,  on  a 
proper  adjustment 

No  point  having  been  made  that  the  amount  justly  payable 
had  not  been  tendered,  provided  the  hides  were  liable  to  contri- 
bute in  general  average,  and  provided  also  that  the  hides  were  jus* 
tifiably  sold  as  a  matter  of  necessity,  and  it  having  been  stipulated 
tliat  tiie  defendants  were  to  have  the  same  benefit  from  the 
tender,  as  if  it  had  been  plead  and  the  money  paid  into  Ck)urt,  it 
was  not  error  to  instruct  the  jury  that  if  they  found  the  sale  of 
the  hides  to  be  necessary  they  should  render  a  verdict  for  tho 
defendants.  {Logue  v.  OHUek,  1  E.  D.  Smith  R,  898.) 

The  judgment  must  be  reversed  and  a  new  trial  granted- 


Stephen  E.  Oabdnsb,  Plaintiff  and  Bespondent|  v.  Qbobox 
Gordon,  Defendant  and  Appellant 

1.  One  who  holds  a  note  which  is  indorsed  in  blank  by  the  payee,  and  who 
trans&n  it  without  indorsement  after  it  becomes  due,  is  not  an  assignor  of  a 
thing  in  action  in  such  sense  that  if  he  be  examined  by  the  plaintiff  as  a 
witness  the  defendant  can  for  that  reason  offer  himself  as  a  witness  in  his 
own  behalf  and  must  be  received,  under  §  399  of  the  Code  of  Procedure. 

2.  An  indorser  of  a  note  is  not  the  assignor  of  a  thing  in  action  in  the  flenst 
above  suggested,  although  he  indorses  and  transfers  the  note  after  it  hM 
become  due. 

(B^re  Boswoms,  Hoffxaii  snd  Woodbxtit,  J.  JT.) 
Heard,  June  8th;  decided,  July  3d,  185a 
4f 
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This  action  was  tried  before  Mr.  Justice  Woodruff  and  a 
jury,  on  the  the  25th  day  of  March,  1857. 

The  action  was  brought  in  1856,  upon  two  promissory  notes 
made  by  the  defendant  at  ninety  days  and  dated  May  24th,  1842, 
one  payable  to  the  order  of  I.  M.  Twitchings,  and  indorsed  by 
him  in  blank,  and,  the  other  made  by  the  defendant  dated  the 
24th  of  December,  1844,  at  four  months,  payable  to  the  order 
of  S.  Kipp  and  A.  Brown,  and  indorsed  by  them. 

The  answer  set  up  the  Statute  of  Limitations  as  the  only 
defense. 

To  take  the  case  from  the  operation'  of  the  Statute  of  Limita- 
tions the  plaintiff  examined  aa  a  witness  Abraham  Brown,  who 
testified,  that  he  held  and  owned  the  first  named  note  until  long 
after  it  became  due,  and  testified  also,  notwithstanding  defend- 
ant's objection  to  the  evidence,  that  the  defendant  made  sundry 
payments  thereon  while  he  so  held  it,  and  within  a  year  and  a 
half  last  past,  and  that  he  transferred  the  note  to  the  plaintiff 
before  suit  brought.  Solomon  Kipp  was  also  examined  by  the 
plaintiff  and  he  gave  like  evidence  as  to  the  second  note,  he 
being  one  of  the  payees  of  the  note  and  an  indorser  thereof 

The  defendant  then  offered  himself  as  a  witness  on  his  own 
behalf.  On  objection  by  the  plaintiff  he  was  excluded  by  the 
Court,  to  which  due  exception  was  taken. 

The  plaintiff  had  a  verdict  and  from  the  judgment  entered 
thereon  the  defendant  appealed  to  the  Greneral  Term. 

jR.  Wirmej  for  the  defendant  (appellant). 

I.  The  testimony  of  the  witnesses  Kipp  and  Brown  was  not 
admissible  because  the  fects  to  which  they  were  called  to  testify 
were  not  alleged  in  the  pleadings.  {Oarvey  v.  Fowler^  4  Sand., 
665.) 

n.  The  defendant  Gordon  was  a  competent  witness. 

The  plaintiff's  witnesses  were  assignors  of  the  claims  men- 
tioned in  the  complaint,  within  the  meaning  of  §§  112  and  899 
of  the  Code. 

1.  The  notes  were  transferred  after  they  became  due. 

A  promissory  note  transferred  after  it  is  due,  is  subject  to  the 
same  rules  as  a  note  not  negotiable.  (Code,  §§  111  and  112.) 
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2.  The  transfer  of  a  note  not  negotiable  is  an  assignment  of  a 
chose  in  action.  {TuUosa  v.  Bapdye^  8  Abbott  Pr.  R,  93 ;  Cham- 
berlain V.  Oorhamj  20  John.,  144 ;  Jagoe  v.  AHeyn,  16  Barb.  S.  0. 
R,  580.) 

S.  The  transfer  of  a  note  past  due  is  not  an  indorsement  (6 
Cranch,  222.) 

4.  The  transfer  of  a  note  without  indorsement  is  an  assign- 
ment of  a  thing  in  action.  {Hedges  y.  Sealy,  9  Barb.  S.  C.  B.,  214.) 

Thomas  C.  T.  Buckley^  for  the  plaintiff  (respondent), 

I.  Facts  which  avoid  the  Statute  of  Limitations  may  be 
proved,  although  the  pleadings  only  aUege  the  original  demand. 
{Essdsiyn  v.  Weeks,  2  Kern.,  687.) 

II.  Neither  Kipp  nor  Brown  were  assignors  within  the  mean- 
ing of  the  Code. 

1.  An  indorser  of  a  negotiable  note  is  not  an  assignor.  {Hides 
V-  Wirih,  10  How.  Pr.  R.,  555 ;  Anderson  v.  Busteed,  5  Duer, 
485;  OalkiTis  v.  Padcer,  21  Barb.,  275,  281.) 

2.  But  neither  Kipp  nor  Brown  were  indorsers  at  all,  within 
any  meaning  of  the  provision.  {Watson  v.  Baiky,  2  Duer,  512.) 

By  the  C!ourt.  Hoffman,  J. — ^The  action  is  upon  two 
promissory  notes  made  by  the  defendant  One  of  them  was 
payable  to  Isaac  M.  Twitchings,  was  by  him  indorsed  and  came 
into  the  possession  of  the  plaintiff  without  further  indorsement 

Abraham  Brown  was  examined  as  a  witness  for  the  plaintiff, 
and  proved  that  the  note  had  been  held  by  him  and  tliat  pay- 
ments had  been  made  upon  it  by  the  defendant  This  was  to 
take  the  case  out  of  the  Statute  of  Limitations. 

The  defendant  was  then  offered  as  a  witness  on  his  own 
behalf  on  the  ground  that  Brown  was  the  assignor  of  a  thing  in 
action.    He  was  rejected,  and  an  exception  taken. 

The  case  of  Watson  v.  Bailey,  (2  Duer,  512,)  is  decisive  upon 
this  question,  and  sustains  the  ruling  of  the  Judge.  Brown  was 
clearly  not  an  assignor  within  the  meaning  of  the  Code,  from 
the  mere  &ct  that  the  note  passed  through  his  hands. 

The  question  upon  the  other  note  is  only  varied  by  the  &ci 
that  Kipp,  the  witness  to  prove  payments,  with  a  similar  view 
to  avoid  the  statute,  had  indorsed  the  note.    The  case  of  Ander- 
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$on  V.  Busteed,  (6  Duer,  485,)  settled  this  point  also.   An  indorser 
is  not  an  assignor  wiUiin  the  proper  construction  of  the  S99ih 
section  of  the  Code.^ 
Judgment  affirmed  with  costs. 


William  Wright,  Plaintiff  and  Appellant,  v.  Henby  A, 
Weeks,  Edward  Woore  and  Wife,  and  Julius  Ratkob 
and  Wife,  Defendants  and  Respondents. 

1.  A  writing  signed  by  the  owner  of  lands  and  delivered  to  W.  W.,  to  whom 
he  has  leased  the  same  for  one  year,  by  which  he  says,  "  I  will  sell  W.  W., 
at  any  time  within  three  months  from  April  I,  1857|  the  premises  (describ- 
ing them)  for  the  sum  of  six  thousand  five  hundred  dollars  upon  the  tenns 
as  specified, "  is  not  a  sufficient  compliance  with  the  New  York  statute  of 
frauds,  which  requires  that  the  consideration  should  be  expressed  in  the 
writing. 

%  A  contract  in  such  terms,  though  in  writing,  does  not  bind  the  owner  of 
the  land  and  will  not  be  enforced  in  equity  by  a  decree  for  its  specific  per- 
formance. 

3.  Parol  evidence  will  not  be  received  to  prove  that  at  the  time  such  writing 
was  signed,  there  was  a  specific  verbal  arrangement  and  agreement  fixing 
the  time  and  manner  in  which  the  consideration  was  to  be  paid  and  secttred 
if  W.  W.  o(Micluded  to  purchase. 

(Before  Boswobth,  Hoffman  and  PnoRRSPONT,  J.  J.) 
Heard,  June  7th;  decided,  July  3d,  1858. 

This  action  was  tried  at  Special  Term  before  Ch.  J.  DuXB 
(Mrithout  a  jury),  on  the  5th  November,  1857. 

The  action  was  brought  to  compel  the  specific  performance  of 
an  alleged  agreement  by  the  defendant  Weeks,  to  convey  to  the 
plaintiff  three  lots  of  ground  in  the  city  of  New  York,  with  the 
buildings  thereon. 

No  question  arose  on  the  pleadings  and  it  is  unnecessaxy  to 
state  their  contents  further  than  to  say  that  Woore  and  Baynory 
with  their  wives  respectively,  were  made  parties  upon  allega- 
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tions  that  since  the  making  of  the  agreement,  but  with  notice  of 
the  plaintiff's  claim,  Woore  and  Bajnor  had  purchased  the  pre* 
mises  and  received  a  conveyance  thereof  from  Weeks. 

On  the  11th  of  March,  1857,  Weeks  executed  and  delivered  to 
the  plaintiff  a  lease  of  the  three  lots  of  ground  (Nos.  167, 159  and 
161  (xoetck  street),  with  the  stables,  &c.,  thereon,  for  the  term  of 
one  year  fiN}m  the  1st  day  of  April  then  next,  at  a  rent  of  $650, 
payable  in  advance  quarterly,  at  the  beginning  of  each  quarter. 
This  lease  was  executed  by  both  parties  and  delivered,  and  after- 
wards and  before  the  parties  separated,  the  defendant  Weeks 
wrote  BXkd  signed  a  writing  in  the  words  following,  that  is  to  say : 

"  This  is  is  to  certify  that  I  hereby  consent  to  the  reletting  of 
the  stables  on  the  premises  167,  159  and  161  Ooerck  street,  and 
will  sell  the  said  premises  to  l^e  said  William  Wright,  at  any 
4ime  within  three  months  from  April  1,  1857,  for  the  sum  of  six 
thousand  five  hundred  dollars,  upon  the  terms  as  specified. 

"March  11, 1857."  "Henry  A.  Wbbxb." 

The  plaintiff  took  possession  of  the  premises,  and  was  in 
possession  at  the  time  of  the  trial.  At  which  time  the  term 
mentioned  in  the  lease  had  not  expired. 

On  the  trial  evidence  was  offered  by  the  plaintifl^  that  at  the 
time  the  papers  were  signed  there  was  a  parol  agreement  as  to 
the  manner  in  which  the  $6,500  should  be  paid  and  secured,  if 
the  plaintiff  purchased  the  premises.  That  in  that  case  the 
plaintiff  was  to  pay  $1,500  on  the  1st  of  July,  1857 ;  $1,000  on 
the  1st  May,  1858,  and  was  to  assume  the  payment  of  a  mortp 
gage  for  $4,000,  which  was  already  an  incumbrance  on  the 
premises.  Any  rent  paid  before  the  expiration  of  the  three 
months  was  to  be  allowed  on  the  first  payment  of  $1,500. 

The  Court  held  the  evidence  inadmissible,  and  the  plaintiff 
excepted. 

It  is  not  material  to  state  the  other  evidence.  When  the  plain* 
tiff  rested,  the  Court  dismissed  the  complamt,  "  on  the  ground 
that  the  agreanent  was  defective  in  not  stating  the  consideration 
in  full."  From  the  judgment  for  the  defendants  thereupon 
entered,  the  plaintiff  appealed 

E.  P.  Cbwiesj  for  the  plaintiff  (appellant). 
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X  1^  eootnct  is  sufficient  within  the  Statute  of  Frauds. 

1.  Is  B  signed  bj  the  party  to  be  charged,  and  that  is  a  soffi- 
isBES^ning  of  it  (Statute  of  Frauds,  2  R  S.,  135;  McOrea  v. 
F^jrmoft,  16  Wend.,  460 ;  1  Edw.  Ch'y  R,  5 ;  14  John.  R,  484). 

2.  It  expresses  the  consideration,  viz.,  $6,600. 

n.  The  agreement  itself  being  sufficient,  it  was. competent  to 
dhow  when  that  consideration  should  be  paid,  and  in  what  it 
should  be  paid 

1.  The  statute  is  complied  with  when  the  amount  of  consider^ 
alion  is  expressed. 

The  agreement  defining  the  premises,  fixing  the  price  of  the 
^purchase,  and  the  time  within  which  the  sale  shoxild  be  made, 
expresses  all  that  the  statute  requires. 

This  is  evident  because  a  parol  agreement  extending  the  time 
of  payment,  may  be  given  in  evidence.  (3  John.,  528;  1  Johns. 
Ca.,  22.) 

Substantially  that  is  this  case;  for  admit  that  by  the  terms  of 
the  agreement  the  whole  consideration  would  have  been  payable 
at  once  and  in  cash,  yet  the  parties  could  agree  that  the  time 
should  be  extended,  and  that  a  mortgage  on  the  premises  which 
the  defendant  would  have  had  to  raise,  should  be  left  on  and 
assumed  by  plaintiff. 

A  fortiori.  If  such  a  subsequent  parol  agreement  would  have 
been  upheld,  a  similar  agreement  made  at  the  time  the  written 
agreement  was  signed  would  have  been  sufficient 

None  of  the  essential  elements  of  the  contract  required  to  be 
put  in  writing,  are  changed  or  varied. 

No  proof  was  offered  or  put  in,  which  would  not  have  been 
admissible,  had  it  been  respecting  an  agreement  made  by  parol 
subsequent  to  the  written  agreement. 

The  proof  was,  therefore,  as  we  respectfully  submit,  impro- 
perly rejected,  and  the  judgment  for  dismissal  of  complaint 
should  be  set  aside  and  a  new  trial  ordered. 

Huncis  BynvBy  for  the  defendants  (respondents). 

I.  The  writing  upon  which  the  plaintiff  relies  is  not  an 
agreement,  but  a  mere  proposition,  which  was  not  accepted  and 
at  no  time  bound  the  plaintiff  to  purchase,  or  afforded  to  the 
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defendaut  Weeks  a  means  of  enforcing  a  liability  upon  the 
plaintiff  {MixciierSj  Admr\  &c.,  v.  FrUh,  6  Wend.,  108;  Tucker  v. 
Woods,  12  Johns.  R,  190;  Burnet  y.  Bisco,  4  id.,  235;  Qetman 
V.  Oetman,  1  Barb.  Oh'y  R.,  499 ;  Beynolds  v.  Dunkirk  JR.  R.  Ch.^ 
17  Barb.,  618.) 

n.  The  writing  contains  no  mutuality  of  obligation  between 
the  plaintiff  and  the  defendant  Weeks. 

It  is  not  like  the  case  where  both  parties  are  bound  at  the 
instant  of  execution,  with  a  right  to  one  party  to  annul  it,  or 
where  it  says  in  the  agreement,  I  A.  B.  agree  to  sell,  and  I  C. 
D.  agree  to  purchase. 

in.  The  writing  does  not  contain  the  whole  of  the  considera- 
tion, but  requires  parol  evidence  to  show  what  is  meant  by  "  the 
terms  as  specified;"  and  therefore  does  not  satisfy  the  Statute  of 
Frauds,  which  requires  the  consideration  to  be  expressed.  (2  R 
S.,  p.  186,  old  paging,  §  8 ;   Weed  v.  Clark,  4  Sand.  S.  C.  R,  81.) 

IV.  A  contract  ambiguous  in  its  terms  affecting  real  estate 
(  or  an  interest  therein)  should  not  be  favored  so  as  to  be  enforced 
specifically.  (Acker  et  al.  v.  Phoenix,  4  Paige,  805.) 

V.  A  consideration  should  not  be  allowed  to  be  proved  by 
parol  to  change  a  title  to  lands.  (2  Cow.  and  Hill's  Notes  to 
PhiL  Ev.,  p.  580,  4«.) 

By  the  Coubt.  Pierrepont,  J.— The  question  in  the  case 
is,  whether  the  agreement  is  void  by  the  Statute  of  Frauds. 
Upon  this  trial  the  complaint  was  dismissed,  and  (as  we  think), 
properly.  Every  agreement  of  this  kind  is  void  unless  in  writ- 
ing and  ^^  expressing  the  crnisidsratixmr 

The  expression  "six  thousand  five  hundred  dollars  upon  the 
terms  as  specified,"  presents  an  ambiguity,  patent  upon  the  face 
of  the  contract,  and  which  parol  evidence  is  not  admissible  to 
explain,  and  being  unexplained,  the  contract  is  void,  the  consi 
deration  not  being  fully  expressed  in  writing. 

It  is  only  partially  expressed  in  writing,  and  the  writing 
furnishes  no  means  of  discovering  the  fall  consideration. 

This  can  only  be  ascertained  by  a  resort  to  unwritten  evidence 
which  is  not  admissible.  (TTccrf  v.  Clark,  4  Sand.  S.  C.  R,  81; 
2RS.,  185,§8.) 

Judgment  affirmed,  with  costs. 
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Slxakob  Mesebolb,  Plaintifif  and  Bespondent,  v.  Wiluax  J. 
Abchsb  and  Ain>REW  J.  Martin,  Appellants. 

L  When,  in  an  action  of  trover,  a  witness  testifies  that  the  property  in  ques- 
tion belongs  to  the  plaintiff,  who  authorized  her  to  pledge  it  to  the  defend- 
ants on  certain  terms ;  that  she  pledged  it  on  certain  terms  telling  them  the 
property  was  the  plahitiff 's ;  it  is  not  error  to  allow  such  witness  to  state 
what  she  told  the  plaintiff  that  Hie  bargain  made  wa& 

2.  The  plaintiff  cannot^  in  such  a  case,  be  deemed  to  have  assented  to  any 
bargain  except  such  as  she  authorized ;  or  was  informed  had  been  actually 
made  and  to  which,  on  being  so  informed,  she  did  not  object 

3.  The  fact  that  such  witness  and  agent  made  a  written  contract  'mth  the 
defendants,  which  imports  that  she  sold  to  them  such  property  as  her  own; 
does  not  make  evidence,  that  she,  at  the  time,  told  them  the  property 
belonged  to  the  plaintiff ;  inadmissible. 

4  Evidence  that  the  plaintiff  went  with  an  agent  to  the  defendants  before 
suit  brought^  having  the  requiate  amount  of  money  with  them  to  make  a 
legal  tender  to  the  defendants,  of  the  amount  of  their  lien  on  such  property  ; 
and  that  such  agent  told  the  defendants  that  he  had  come  to  tender  the 
money  and  get  the  property  in  question,  and  that  one  of  the  defendants 
replied :  get  away,  I  will  have  nothing  to  do  with  it,  is  ^f  credited),  soffident 
evidence  of  a  tender  and  refusal 

(Before  Boswobth,  Hoffmam  and  Woodruff,  J.  J.) 
Heard,  June  10  ]  decided,  July  3, 185a 

This  action  comes  befbre  the  General  Tenn  on  an  appeal  by 
the  defendants  from  a  judgment,  entered  at  Special  Term.  It 
was  tried  before  Mr.  Justice  Hoffhan  and  a  jury,  in  December, 
1857.  The  appeal  presents  only  questions  of  law.  The  action 
was  brought  to  recover  the  value  of  a  diamond  bracelet,  which 
it  was  alleged  belonged  to  the  plaintiff  and  had  been  wrongfully 
converted  by  the  defendants  to  their  own  use. 

The  plaintiff's  mother  (Mrs.  Abraham  Meserole),  testified 
that  the  bracelet  was  the  plaintiff's  property.  That  she,  the 
mother,  owed  the  defendants  a  bill.  That  they  called  for  it,  and 
the  mother  told  them  she  wanted  money.  She  took  the  bracelet 
to  them  and  they  offered  to  lend  $800  on  it  That  she  told 
them  it  was  her  daughtpr's  property,  and  that  she  was  authorized 
to  leave  it  on  a  loan  of  $300  being  made  on  it,  as  a  security  for 
such  loan,  and  to  allow  $50  on  their  bill.    That  they  advanced 
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$100,  and  agreed  to  advance  the  other  $200  the  next  day,  but 
althoagh  called  upon  and  asked  for  it,  thej  never  advanced  the 
other  $200. 

The  mother,  among  other  matters,  further  testified,  thus : 
"When  I  went  home  I  told  my  daughter,  and  she  objected  to 
the  bargain. 

'*  The  counsel  for  the  defendants  duly  objected  to  the  testimony 
of  what  the  witness  stated  to  the  plaintiff  and  the  reply  thereto, 
objecting  to  the  bargain,  which  objection  the  court  overruled 
and  the  counsel  for  the  defendants  then  and  there  excepted." 

"  On  being  shown  the  following  and  asked  whether  it  was  her 
signature  thereto,  she  said  it  was.  It  was  then  read  in  evi- 
dence and  is  as  follows : 

"Mess.  Archer  &  Martin, 

"  Bought  of  Mrs.  Abm.  Messrole, 

"  One  diamond  bracelet, $260 

"Rec'd  payment.  New  York,  Nov.  1, 1856. 

Mrs.  A.  Meserole." 

She  further  testified  she  was  told  and  supposed  the  paper  was 
a  receipt,  when  she  signed  it. 

She  was  asked  what  she  said  to  the  defendants  when  she  left 
the  bracelet  This  was  objected  to  on  the  ground  that  the  con- 
tract was  in  writing  and  could  not  be  varied  by  parol,  the 
objection  was  overruled,  and  the  defendants'  counsel  excepted. 
The  witness  answered,  "  I  said  I  will  allow  you  $50  on  the  bill, 
if  you  advance  the  $300,  and  you  can  hold  the  bracelet  till  I 
can  pay  you  the  balance." 

The  plaintiff  was  examined  in  her  own  behalf,  and  testified 
that  before  suit  brought,  she  went  to  defendants'  store  with  her 
attorney  Mr.  Bulkeley,  he  having  $250,  which  she  had  furnished 
him,  with  which  to  make  a  tender.  "  Bulkeley,  said  he  came  to 
tender  them  money  and  get  my  bracelet."  He  then  had  money 
in  his  hands,  how  much  she  could  not  say.  "I  heard  Mr. 
Archer  say  to  Mr.  Bulkeley,  get  away,  I  will  have  nothing  to  do 
with  it." 

Both  of  the  defendants  were  sworn,  and  gave  evidence  tending 
to  show,  that  plaintiff's  mother  sold  them  the  bracelet  for  $250, 
48 
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taking  $100  in  cash  and  allowing  their  bill,  amounting  with 
interest  to  $150,  for  the  balance,  and  saying  the  bracelet 
belonged  to  her. 

They  contradicted  in  other  particulars  the  testimony  of  the 
plamtifTs  mother,  and  also  the  plaintiff^  as  to  some  things,  which 
she  testified  was  said  and  done  at  the  time  of  the  alleged  tender. 
But  neither  of  them  denied  that  Archer  said  to  Bulkeley  what 
the  plaintiff  swore  he  did 

When  the  testimony  was  closed,  the  defendants'  counsel 
requested  the  Court  to  charge  the  following  propositions,  seve- 
rally: 

1.  That  according  to  the  testimony  the  defendants  became 
lawfully  possessed  of  the  bracelet. 

2.  It  is  necessary,  for  the  plaintiff  to  sustain  this  action,  that 
the  amount  advanced  upon  the  bracelet  by  the  defendants  should 
have  been  duly  tendered  to  them. 

8.  To  constitute  a  tender  it  should  have  been  made  by  the 
offer  and  exhibition  of  the  money  on  the  part  of  the  plaintiff  or 
her  attorney  to  the  defendants. 

And  if  the  Court  refuses  to  charge  either,  then  as  to  such 
refusal  defendants  except. 

The  Court  then  charged  the  jury,  and  refused  to  charge  other 
than  what  was  embraced  in  the  charge,  which  was  substantially 
as  follows : 

That  the  statements  made  by  the  witnesses  were  wholly 
irreconcilable;  that  if  the  jury  fully  believed  the  statements 
of  Mrs.  Meserole,  the  witness  on  the  part  of  the  plaintifi^  it  would 
then  be  proved  that  the  plaintiff  was  the  owner  of  the  property 
in  suit,  and  also  that  the  plaintiff  intrusted  her  mother  to  obtain 
from  the  defendants  an  advance  upon  it  of  $800,  she  allowing  $50 
upon  a  bill  or  former  indebtedness  owing  to  the  defendants. 

The  statement  of  the  mother  is  that  she  proceeded  to  the  store 
of  the  defendants  with  the  bracelet^  having  no  other  authority 
than  to  pledge  it,  and  after  some  conversation  with  the  defend- 
ants they  agreed  to  advance  her  the  amount  which  the  plaintiff 
authorized  the  mother  to  obtain;  that  the  defendants  did  not 
advance  at  first  but  $100,  but  agreed  to  advance  in  a  few  days 
afterwards  the  further  sum  of  $200 ;  and  that  after  advancing 
the  $100  they  refused  to  advance  anything  more. 
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Oq  the  other  hand,  the  statements  on  the  part  of  the  defend- 
ants are  equally  explicit  but  directlj  opposite.  The  defendants 
both  state  that  Mrs.  Meserole  being  indebted  for  a  balance  of  an 
account  amounting  to  $138.50  for  goods  furnished  to  her  (and 
as  to  which  there  is  no  dispute,  nor  that  one  article  amounting 
to  $150  was  for  the  plaintiff  herself),  which  they  were  pressing 
her  to  pay,  she  came  to  their  store  and  represented  herself  to  be 
the  owner,  and  sold  the  bracelet  in  question  to  them  for  $250, 
they  calling  her  indebtedness  $150  which  included  interest,  and 
paying  her  besides  $100  in  cash ;  that  it  appears  the  bill  against 
Mrs.  Meserole  was  not  receipted,  but  that  is  explained  by  one  of 
them  that  the  bill  had  been  made  out  some  months  before  and 
was  not  there  at  the  time  of  the  sale  of  the  bracelet,  and  that 
Mrs.  Meserole  never  asked  to  have  it  receipted ;  they  also  state 
they  never  knew  the  plaintiff  claimed  any  title  to  it  before  this 
suit  was  commenced. 

These  statements  are  directly  opposite  to  those  made  by  the 
plaintiff  and  her  mother. 

The  jury  must  weigh  between  them,  and  would  render  their 
verdict  accordingly  as  they  credited  the  one  or  the  other  repre- 
sentation of  the  transaction. 

That  an  actual  tender  in  specie  before  siut  was  brought  was 
necessary  to  constitute  a  cause  of  action,  unless  the  defendants 
dispensed  with  it  by  their  express  declaration,  or  by  acts  equiv- 
alent to  their  express  declaration.  That  if  the  defendants,  upon 
the  plaintiff  and  Mr.  Bulkeley  coming  to  them  to  make  the 
tender  knowing  that  they  had  come  for  that  purpose  and  upon 
Mr.  Bulkeley's  announcing  to  them  the  object  of  his  coming, 
told  him  to  go  away  that  they  would  have  nothing  to  do  with 
him  or  it,  and  did  or  said  enough  to  show  to  the  jury's  satisfaction 
that  it  would  be  useless  to  offer  them  the  money,  then  they 
might  find  that  the  actual  tender  was  dispensed  with. 

If  they  should  come  to  the  conclusion  that  the  plaintiff  was 
entitled  to  their  verdict,  then  they  should  consider  the  amount 
she  would  recover;  that  the  question  of  value  in  this  case  was 
one  of  great  uncertainty ;  that  it  was  said  by  Mrs.  Meserole  the 
bracelet  cost  $800 ;  but  it  appears  that  it  was  not  purchased  by 
the  plaintiff  but  sent  to  her  anonymously,  and  they  probably 
would  not  place  reliance  upon  that  valuation,  but  it  is  said  by 
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the  mother  of  the  plaintiff  that  the  defendants  stated  it  to  be 
worth  $600 ;  that  if  they  should  proceed  upon  that  basis  then 
with  the  $100  advanced  and  $50  allowed  on  the  bill,  the  result 
would  be  $450 ;  that  the  damages  however  were  for  them  to 
estimate  upon  the  evidence  as  they  best  could,  provided  they 
should  come  to  the  conclusion  the  plaintiff  was  entitled  to  recover. 
The  defendants'  counsel  then  made  the  following  exceptions  to 
the  charge : 

1.  As  to  so  much  of  the  charge  which  submitted  to  the  jury 
ihe  amount  of  damages  the  plaintiff  was  entitled  to  recover, 
provided  she  was  entitled  to  their  verdict;  also  as  to  the  value 
of  the  bracelet. 

2.  To  so  much  of  the  charge  wherein  it  is  stated  that  it  is  not 
necessary  a  tender  should  be  made  if  the  defendants  stated  they 
would  not  accept  any  money  for  the  bracelet;  such  last  exception 
being  made  on  the  ground  of  there  being  no  evidence  to  that  effect 

8.  The  defendants*  counsel  also  duly  excepted  to  the  said 
charge,  on  the  ground  that  the  Court  did  not  instruct  the  jury 
as  contained  in  his  said  requests ;  and  also  to  so  much  and  such 
parts  thereof  as  differed  from  said  several  requests. 

The  jury  thereupon  retired  and  rendered  a  verdict  in  fisivor 
of  the  plaintiff  against  the  defendants  for  the  sum  of  three 
hundred  dollars  damages. 

From  the  judgment  entered  on  that  verdict,  the  present  appeal 
is  taken. 

C  Bainbridge  Smiiky  for  appellants  (defendants). 

Ohaunoey  Shaffer^  for  respondent  (plaintiff). 

By  the  Court.  Boswobth,  J. — In  disposing  of  the  first 
exception  it  must  be  borne  in  mind  that,  according  to  the  theory 
of  the  plaintiff's  case,  the  bracelet  was  her  property;  and  the  wit- 
ness acted  as  her  agent,  and  was  authorized  to  leave  it  widi  the 
defendants  only  upon  the  condition  of  their  loaning  $800,  on  the 
security  of  it  This  was  about  the  1st  of  November,  1856.  The 
witness  returned  without  the  bracelet  and  with  only  $100,  in 
money.  In  the  proper  discharge  of  her  duty  as  agent,  and 
according  to  the  usual  course  of  things,  it  was  natural  to  infer 
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that  she  told  the  plaintiff  what  had  been  said  and  done  between 
her  and  the  defendants  in  respect  to  the  bracelet 

It  was  material  to  show  what  information  was  communicated 
to  the  plaintiff;  whether  she  acquiesced  in  or  objected  to,  what 
she  was  told  had  been  agreed  upon ;  for  if  she  acquiesced,  she 
would  thereby  assent  to  only  such  an  arrangement  as  she  was 
told  had  been  made.  She  could  not  be  deemed  to  have  acqui- 
esced in  an  arrangement  which  she  had  not  authorized  and  of 
which  she  had  never  heard. 

Whether  she  objected  or  assented  to  the  arrangement,  which 
the  witness,  so  &r  as  she  had  then  testified,  said  she  had  madci 
and  told  her  daughter  she  had  made,  could  not  by  any  possi- 
bility have  affected  the  verdict. 

That  arrangement  was  that  they  were  to  advance  $800  on  the 
bracelet,  and  were  to  be  allowed  $50  on  their  bill.  Although 
they  did  not  advance  but  $100,  and  refused  to  advance  the  other 
$200,  the  jury  were  in  effect  told  that,  if  they  found  for  the 
plaintiff,  and  also  found  the  arrangement  authorized  and  made, 
to  be  such  as  testified  to  by  the  plaintiff's  mother,  they  must 
deduct  from  the  value  of  the  bracelet  the  $100  advanced,  and 
the  $50  which  was  to  be  allowed  on  their  bill.  It  is  not  clear  on 
what  ground  they  were  entitled  to  be  allowed  the  $50,  if  they 
had  refused  to  comply  with  the  conditions,  essential  to  create  the 
right  to  retain  it  as  security  for  that  sum. 

It  is  therefore  quite  clear,  that  no  possible  prejudice  has 
resulted  to  the  defendants,  from  the  testimony  covered  by  the 
exception  first  taken. 

It  was  certainly  proper  to  show  what  the  agent  told  the 
defendants  when  she  left  the  bracelet  Sufficient  evidence  had 
been  given  to  establish,  if  it  remained  xmcontradicted,  that  the 
bracelet  was  the  plaintiff's,  and  was  intrusted  to  the  witness  for 
a  special  purpose,  and  with  a  limited  authority  as  to  the  terms 
and  conditions  on  which  it  could  be,  lawfully,  left  with  the  defend- 
ants. Even,  if  it  had  been  proved  that  she  sold  it,  and  executed 
a  bill  of  sale  of  it,  it  was  competent  for  the  plaintiff  to  show 
that  th^  bought  it  with  notice  that  it  was  the  plaintiff's  property, 
and  that  the  mother  had  no  authority  to  dispose  of  it,  on  the 
terms  on  which  she  said  it  was  left,  or  on  which  they  claimed 
they  received  it 
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The  objection  taken  to  the  evidence  was  that  the  contract  was 
in  writing  and  could  not  be  varied  by  parol.  Even  if  in  writing, 
that  was  no  objection  to  receiving  evidence  that  they  were  told 
the  mother  had  no  right  to  make  such  a  contract^  as  the  paper 
signed  by  her  imports. 

But  she  had  previously  testified,  without  objection,  that  she 
signed  that  paper  without  reading  it,  being  told  by  Mr.  Archer 
it  was  a  receipt,  and  believing  "  it  was  a  receipt  for  $100." 

Under  such  circumstances,  it  was  also  competent  for  her  to 
state  fully  and  precisely  what  she  said  to  the  defendants,  as 
pertinent  to  the  inquiry  whether  she  signed  the  paper  under- 
standing its  contents  and  meaning. 

The  general  rule  as  to  the  necessity  of  a  tender,  and  what  was 
essential  to  a  suflBcient  tender,  was  stated  to  the  jury  as  favorably 
for  the  defendants  as  they  could  ask. 

If  the  plaintiff  went  with  a  person  to  make  a  tender,  and  with 
money  enough  to  pay  all  the  defendants  had  a  right  to  ask,  and 
if  the  defendants  understood  that  the  plaintiff  had  come  for  that 
purpose,  and  understanding  that,  told  the  person  with  her,  on 
being  informed  by  him  that  he  and  the  plaintiff  had  come  to 
tender  them  money,  and  get  the  bracelet;  "to  get  away,"  they 
"  would  have  nothing  to  do  with  it,"  it  could  not  be  necessary 
to  exhibit  the  money  or  make  a  more  formal  offer. 

If  the  jury  believed  that  was  said,  they  were  justified  in  find- 
ing an  unqualified  refusal  to  give  up  the  bracelet  on  any  terms, 
and  that  the  defendants,  dispensed  with  an  actual  tender. 

They  might  very  properly  find  that  this  was  said,  as  the  plain- 
tiff swore  to  it,  and  the  defendants,  although  examined,  did  not 
deny  it 

We  think  no  error  was  committed  for  which  a  new  trial  can 
be  granted,  and  that  the  judgment  must  be  affirmed 

Judgment  affirmed. 
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John  Bissell  v.  Fbederick  Haiclin. 

L  By  the  399th  section  of  the  Code,  as  amended  by  the  act  of  April  13th,  1857 
Laws  of  1857,  Vol  1,  p.  744),  a  party  may  be  examined  as  a  witness  in  his 
own  behalf,  who  has  given  notice  of  such  intended  examination,  ten  days 
p'rior  to  the  time  he  offers  himself  as  such  witness,  although  such  notice  was 
not  given  before  the  trial  commenced. 

2.  Having  given  such  notice,  he  may  be  examined  notwithstanding  the  action 
is  against  the  survivor  of  a  firm  (as  such),  which  consisted  of  three  persona 
when  the  transactions  in  question  occurred,  and  two  of  such  persons  are 
dead.  The  survivor,  in  such  a  case,  is  alone  the  adverse  or  opposite  party, 
within  the  meaning  of  that  section. 

(Before  Boswobth,  Hoffman  and  Piebrepokt,  J.  J.) 
Heard,  June  11;  decided,  July  3,  1858. 

This  action  comes  before  the  Court,  at  General  Term,  on  an 
appeal  bj  each  party.  The  defendant  appeals  &om  a  judgment 
entered  against  him  on  the  report  of  Abraham  IJnderhill,  Esq., 
as  referee.  The  plaintiff  appeals  from  the  same  judgment, 
because  the  whole  amount  of  his  claim  was  not  allowed. 

The  action  was  commenced  in  June,  1854,  by  the  plaintiff, 
against  Frederick  Y.  Hamlin,  James  M.  Sloan  and  HamUton 
Squires,  (composing  the  firm  of  Hamlin,  Sloan  and  Squires,)  to 
recover  for  services  rendered  by  the  plaintiff,  as  an  Ohio  com- 
missioner, for  said  firm,  in  a  suit  in  which  they  were  parties, 
and  pending  in  the  State  of  Ohio. 

The  cause  was  tried  in  1855,  before  a  referee,  and  on  an  appeal 
fit)m  t^e  judgment  entered  on  his  report,  a  new  trial  was  granted. 

Before  the  cause  was  again  tried,  both  Sloan  and  Squires  had 
died  and  the  action  was  continued  against  defendant  Hamlin,  as 
sole  surviving  partner. 

The  plaintiff  was  admitted  as  a  witness  in  his  own  behalf  on 
the  second  trial,  against  the  objection  and  exception  of  the 
defendant  The  fects  in  respect  thereto  appear  in  the  opinion  of 
the  Court. 

James  T.  Brady ^  for  defendant 

JcAn  W.  Edmonds^  for  plaintiff* 
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The  opinion  of  the  Court,  delivered  by  Hoffman,  J.,  after 
disposing  of  some  questions  of  evidence,  and  those  relating  to 
the  amount  of  the  recovery,  proceeds  as  follows : 

By  the  Court.  Hoffman,  J. — The  remaining  and  a  material 
question  is,  whether  the  plaintiff  was  properly  admitted  as  a 
witness  in  his  own  behalf. 

On  the  21st  of  February,  1867,  the  cause  was  sent  back  to  the 
referee  to  be  retried.  On  the  13th  of  April,  proceedings  were 
resumed  before  him.  On  the  6th  of  May,  1857,  the  plaintiff 
gave  notice  of  his  intention  to  offer  himself  as  a  witness  on  the 
trial  before  the  referee.  The  statute  of  1857  permitting  such 
an  examination  had  gone  into  effect  on  the  13th  day  of  April 
preceding.    On  the  29th  of  May  he  was  examined. 

The  first  objection  taken  is,  that  the  notice  of  ten  days  should 
be  given  ten  days  before  the  commencement  of  the  trial.  But 
the  S99th  section  requires  only  ten  days'  notice  of  the  intended 
examination  to  be  given,  not  ten  days  before  the  trial.  We  see 
no  reason  for  refifsing  the  privilege,  when  a  trial  is  in  progress 
so  long,  that  the  full  notice  prescribed  has  expired  when  the 
party  is  called,  although  given  during  the  trial. 

It  is  next  objected  that  two  of  the  original  parties  to  the 
action  have  died  since  the  commencement  of  the  suit  That  their 
interests  have  fallen  upon  their  personal  representatives,  who 
ought  not  to  be  prejudiced  by  the  testimony  of  the  plaintiJQf,  not 
being  able  to  meet  it  themselves. 

But  the  deceased  were  partners  with  the  present  defendant, 
who  IS  the  survivor,  and  in  whom  the  legal  title  is  vested,  The 
record  is  perfect  as  to  parties.  No  objection  is  taken,  and  none 
probably  could  be  taken  that  it  is  defective  as  to  parties.  Ham- 
lin, the  present  defendant,  is  the  adverse  party  on  that  record. 
There  is  no  opposite  party  on  the  record  in  the  character  of  a 
representative  of  a  party  deceased. 

We  think  that  this  is  all  that  the  Code  requires.  The  exami« 
nation  is  to  be  allowed  when  the  adverse  party  is  living.  The 
adverse  party  is  the  adversary  on  the  record.  So,  under  the 
other  part  of  the  clause,  the  person  in  interest  must  be  living. 
That  means,  we  apprehend,  the  person  designated  in  the  S97th 
section;  one  for  whose  immediate  benefit  the  action  is  prose- 
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eated  or  defended.  The  representatiyes  of  the  deceased  defend- 
ants ooold  myt  be  treated  as  of  this  description. 

We  opnsider  that  the  plaintiff  was  pioperly  admitted. 

There  were  some  exceptions  taken  to  rulings  of  the  referee 
vhen  the  case  was  formerly  befoi:e  him.  But  no  point  has  been 
made  respecting  ihem,  nor  has  our  attention  been  called  to  eith^ 
of  th^n.  They  can  scarcely  be  of  materiality,  from  the  dCSiirse 
ihe  cause  has  taken,  and  the  matters  of  £fict  and  law  on  which 
the  decision  rests.    We  hare  not  considered  them. 

As  to  the  plaintiff's  appeal,  we  see  no  ground  for  it  npon  testa^ 
mony  or  law. 

Judgm^it  affirmed. 


Babobtt  ef  alf  FlaintiiCb  and  Respondents,  v.  Thb  Orisnt 
KuTUAXi  Iksubakcb  Co.,  Appellants. 

L  When  by  the  written  tenns  of  a  cargo  policy,  the  subject  insured  is  declared 
to  be  "firee  firom  average,*^  and  bj  the  printed  memorandum  dauae  "it  is 
Sgreed"  that  such  property  "is  wairanted  by  the  assured  free  from  average^ 
vnlesa^geiMral,*^  Ihe  insuren-are  not  liable  to  indemnify  t)ie  assured  against  a 
gantml.aTeiage  loss,  whidi,  ^as  owner  of  the  pmpee^  so  insoied,  he  hut 
been  oon^dUed  to  ^ontfibute  to  pfky. 

2.  The  policy  must  be  ao  construed,  if  practicable,  that  effect  may  be  givep 
to  the  written  words  in  it,  according  to  their  meaning  in  such  contracts  as 
settled  by  judicial  decisions ;  when,  giving  to  them  that  meaning,  they  ooii> 
flitit  with  some  customary  provision  found  in  the  printed  part  of  the  poHqy, 
the  latter  must  be  rejected,  and  the  written  words  allowed  to.prevaU. 

8.  It  is  not  competent  to  show  by  parol  that  words  written  in  a  policy,  $ad 
which  haver  reoeived  a  Judicial  interpretation,  have  acquired  by  the  uspge 
of  trade  a  peculiar  commercial 'meaning,  variant  fix>m  or  in  conQict  with 
tiiat  which  the  Courts,  have  adjudged  to  be  their  true  meaning. 
(Befive  BoswQBTH  and  HomfAV,  J.  J.) 
Heard,  June  11 ;  decided,  July  3, 186a 

This  is  jm  appeal  by  the  pkintiiEs;  {WilUam  SargeU  and 
Jbhn  Pieard)  from  a  judgment  in  &vor  of  the  de^dants,  {!%$ 
Orieni  MuJtml  Jhswrmoe  Cbmpany)  dismissing  their  coinplaint 
49 
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The  action  was  tried  before  Mr.  Justice  Slosson  and  a  jury, 
in  February,  1868.  It  was  brought  to  recover  $666.58,  which 
the  plaintiflfe  had  been  compelled  to  pay  by  way  of  a  general 
average  contribution,  as  owners  of  a  cargo  of  corn,  shipped  on 
the  bwque  Helen  Mar,  on  a  voyage  from  New  York  to  Belfast, 
and  insured  by  a  policy  issued  by  the  defendants,  about 
December  11,  1855,  to  J.  Wallace  &  Co.,  which  com  had  been 
sold  and  which  policy  had  been  assigned  to  the  plaintifib,  before 
the  loss  occurred.  The  com  insured  was  valued  in  the  policy 
at  $5,000.  The  perils  insured  against  are  described  by  the 
language  usual  in  marine  policies.  The  material  parts  of  the 
policy  are  as  follows : 

"By  the  Orient  Mutual  Insurance  CJompany. 

("  Ckrgo.) 

"cT".  WaHcLoe  A  Clo,<i  on  account  of  whom  it  may  concern^  in  case 
of  loss,  to  be  paid  to  their  arder^  do  make  insurance  and  cause  to 
be  insured,  lost  or  not  lost^  at  and  from  New  York  to  Belfast^ 
Irdandy  on  4,660  busfids  oom  in  bags,  free  from  average,  upon  all 
kinds  of  lawful  goods  and  merchandise,  laden  or  to  be  laden  on 

board  the  good  harqm  Hden  Afar,  whereof ,  is  master  for 

the  present  voyage."    .    . 

(The  foregoing  words,  which  are  printed  in  italics,  are  written, 
in  the  policy.)  By  a  printed  portion  of  the  policy,  it  is  pro- 
vided, that  "  no  partial  loss  or  particular  average  shall  in  any 
case  be  paid,  unless  amounting  to  five  per  cent" 

The  printed  memorandum  clause  forming  part  of  the  policy 
declares,  inter  alioL^  that  "  it  is  also  agreed  that  .  .  grain  of 
all  kinds,  .  .  are  warranted  by  the  assured  free  from  average, 
(unless  general)."    .    • 

On  the  trial  it  was  admitted  by  the  defendants  (by  a  written 
stipulation  produced  and  read)  ^that  while  upon  the  voyage 
referred  to  in  the  complaint  and  policy,  on  which  the  complaint 
in  this  action  is  founded,  the  barque  Helen  Mar  was  in  great 
danger  of  becoming  a  total  loss ;  and  that  for  the  safety  of  the 
barque  and  the  freight  it  became  necessary  to  cut  away  &e  main- 
mast; that  owing  to  this  and  to  other  injuries  to  the  said  barque, 
sustained  by  the  perils  of  the  seas,  the  master  of  said  barque 
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was  compelled  to  abandon  temporarily  his  voyage,  and  retaraed 
to  the  port  of  New  York.  That  the  expenses  which  occurred 
in  refitting  the  vessel,  were  necessary  to  enable  her  to  proceed 
upon  her  said  voyage. 

"  That  the  expenses  of  refitting  the  said  vessel  to  enable  her  to 
proceed  upon  her  said  voyage  were  $ 

"That  the  plaintiffs'  proportion  of  such  expenses,  made  up  on 
the  principle  of  general  average,  was  $665.58 

"  That  the  plaintiffs  were  the  owners  of  the  corn  referred  to  in 
the  policy  when  the  said  policy  was  executed ;  and  that  it  was 
executed  for  their  account ;  and  that  they  were  at  the  commence- 
ment of  this  action,  and  now  are,  the  owners  thereof." 

The  only  other  evidence  oflTered  or  given,  or  proceedings  had 
at  the  trial,  are  as  follows,  viz. : 

"  Charles  H.  Castle,  a  witness,  produced  and  sworn  on  the 
part  and  behalf  of  the  plaintifis,  testified  as  follows: 

"  The  cotmsel  for  the  plainti£&  asked  the  witness,  '  In  Decem- 
ber,  1855,  how  was  the  Helen  Mar  rated?' 

"To  tins  question  the  counsel  for  the  defendants  objected.  In 
explanation,  the  counsel  for  the  plaintiff  stated,  that  he  pro- 
posed to  prove  that  the  Helen  Mar  was  an  A,  1,  vessel;  and  then 
to  show  by  competent  testimony  that  the  rate  of  insurance 
charged  by  the  policy  in  question  was  as  great  as  that  fixed  by 
the  tariff  of  the  board  of  underwriters  at  the  date  of  the  policy, 
for  insuring  com  on  board  the  same  class  of  vessels,  in  policies 
in  which  the  words  *free  of  average'  were  not  used,  and  in 
which  general  average  losses  were  included  in  the  risks  taken 
by  the  insurers. 

"And  the  counsel  for  the  plaintiffs  further  offered  to  prove  by 
competent  testimony,  as  follows : 

"That  the  words  *free  from  average,'  have  a  peculiar  commer- 
cial meaning,  wholly  distinct  from  their  ordinary  and  popular 
meaning,  which  meaning  they  have  acquired  by  a  known  usage 
of  trade. 

"  That  the  words  *  free  fix)m  average,'  by  a  known  usage  among 
merehants  and  officers  of  marine  insurance  companies,  and 
adjusters  of  losses  in  marine  insurance  cases,  do  not  mean  free 
fix>m  general  average  contribution,  but  only  free  from  partial 
loss. 
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''  That  in  cases  of  settlement  and  adjustm^it  of  losses,  these 
words,  when  inserted  in  the  policy  in  writing,  have  been  always 
construed  by  adjusters,  not  to  exclude  contribution  in  cases  of 
general  average  losses,  but  that  in  such  cases  the  underwriters 
were  liable  for  general  average  contributicm. 

''  That  the  established  rate  of  premium  on  the  11th  of  Decem- 
ber, 1855,  on  cargoes  of  com  shipped  in  bags,  in  vessels  of  the 
same  class  as  the  Helen  Mar,  from  and  to  the  same  ports,  'free 
firom  particular  average  only,'  was  the  same  rate  as  is  charged 
in  the  policy  on  which  this  action  is  fcunded. 

''That  the  established  rate  of  premium,  and  which  was  acqui- 
esced in  by  defendants,  in  cases  where  insurance  <iompames  were 
not  liable  for  general  average  contribution,  was  less  than  the 
rate  charged  in  this  policy. 

"To  all  the  foregoing  testimony  the  counsel  6>r  liie  defendants 
objected,  and  the  Court  theoxupon  sustained  said  objection,  and 
refused  to  admit  said  testimony,  or  any  part  tixereof ;  to  which 
ruling  and  decision  the  counsel  for  the  plaint^  then  and  there 
duly  excepted. 

"The  counsel  for  the  plaintiff  then  rested.  Iheir  case,  «Bd  the 
counsel  for  the  defendants  moved  that  the  plaintiff'  o(»Bplaint  be 
dismissed.  The  court  theoreupon  granted  said  motion  «nd  dis- 
missed said  conq)laint. 

' '  And  to  said  ruling  and  decision  the  counsel  for  the  pkinti£b 
then  and  there  duly  excepted." 

Judgment  was  hereupon  entered  in  &vor  of  the  defendmtBi 
and  from  that  judgment  ihe  present  xtppeal  is  takeii. 

Wm.  Stanl^^  for  the  pkiutiffii  a&d  appeHants. 

L  The  evidence  offered  by  the  plaintiffs,  and  rejected,  was 
admissible. 

1.  It  was  competent  for  the  plaintiff  to  prove  that  the  Helea 
Mar  was  an  A,  1,  vessel ;  and  that  the  premium  charged  upon 
ihe  policTfT  in  question,  was  the  established  rate  for  insuring  com 
on  board  the  same  class  of  vessels,  in  policies  in  which  the 
words  "free  of  average"  were  hot  used,  and  in  which  general 
average  losses  were  included  in  the  risks  taken  by  the  insuxers. 

The  dass  to  which  the  vessel  belonged,  and  the  rate  of  pre- 
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miom  paid,  were  "surrounding  facts  and  circumstanceay  eyidquce 
of  which  is  always  received  to  aid  in  the  interpretation  of  a 
contract.  (1  Greenl.  Ev.,  §§  287  to  289 ;  1  Phillips  on  Ins.,  8d  ed, 
§  128,  n  8;  1  Duer  on  Ins.,  p.  171,  chap.  2,  part  1,  §§  17  and 
18 ;  Preston^  ex'r,  Ac,  v.  Oreeniuood,  4  Doug.,  27.) 

2.  It  was  competent  for  the  plaintiffs  to  show  that  the  worda 
"firee  firom  average,"  by  a  known  usage  among  merchants  and 
underwriters  and  adjusters  of  losses,  do  not  mean  free  from 
general  average  contributions,  but  only  firee  from  partial  loss. 
(2  Parsons  on  Contracts,  67,  68;  Dana  v.  Fiedler,  %  Kern.,  John- 
son, J.,  p.  46;  2  Parsons  on  Contracts,  4,  5,  m,  b,  c;  Phillips 
on  Ins.,  3d  ed.,  §§  132, 145 ;  Per  Campbell,  J.,  in  Qanrison  v- 
Memphia  Ins.  Co,,  19  How.,  816 ;  1  Duer  on  Ins.,  p.  179,  chap< 
2,  part  1,  §  81.) 

In  deciding  upon  the  words  "  free  from  average,"  Lord  Mans- 
field referred  to  the  usage  which  had  prevailed  in  adjusting 
losses,  as  a  ground  of  construction.  (1  Phillips  on  Ins.,  95.) 

n.  The  learned  Judge  erred  in  directing  that  the  complaint  be 
dismissed. 

1.  Construing  "average"  to  mean  "partial  loss,"  occasions  no 
inconsistency  nor  repugnancy  between  the  written  and  tho 
printed  language.  On  the  other  hand,  if  it  is  construed  to 
include  general  average,  the  words  "unless  general,"  in  the 
printed  part,  must  be  stricken  out 

2.  The  word  "  average,"  in  the  phrase  "  free  from  aver^^'' 
always  means  particular  average,  or  partial  loss. 

This  is  its  popular  sense  among  underwriters,  adjusters  of 
marine  losses,  and  merchants. 

The  same  usage  exists  among  writers  on  insurance.  (2  Aruould 
on  Ins.,  854^  et  seq.,  at  955,  1129, 1180,  1181, 1182 ;  ifonioya  and 
others  v.  The  London  Assurance  Co,,  4  Eng.  L.  and  Eq.  R,  500.) 

8.  The  reason  for  excepting  average  losses  has  no  applicatioQ; 
whatever  to  general  average  losses.  (2  Amould  on  Ins.,  p.  851;: 
Dyson  V.  BowcTofi,  8  Bos.  k  Pul.,  476,  decision  by  Lord 
Alvanley.) 

4.  In  all  doubtful  cases,  policies  of  insurance  are  to  be  liberally 
construed  in  favor  of  the  assured,  and  an  exception  to  the  usual 
risks  is  to  be  strictly  construed  against  the  underwriters,  (1 
Duer  on  Ins.,  pp.  161  and  179,  chap.  2,  §  31.) 
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5.  The  construction  contended  for  by  the  respondent,  renders 
the  provision,  "free  from  average,"  absurd.  And  the  "Court,  in 
selecting  among  the  different  meanings  of  which  the  phraseology 
is  susceptible,  will  ayoid  such  as  are  absurd,  or  lead  to  unreason* 
able  or  inconvenient  consequences."  (1  Phillips  on  Ins.,  Sd  ei, 
§  128;  1  Duer  on  Ins.,  p.  163,  chap.  2,  §  8.) 

K  the  circumstances  of  the  case  had  been  such  as  to  call  foi 
the  sacrifice  of  the  whole  of  the  plaintiff's  corn,  instead  of  a 
sacrifice  of  the  vessel,  fhe  defendant  would  clearly  have  been 
liable  as  for  a  total  loss.  The  question  of  general  average  would 
have  had  nothing  to  do  with  the  case,  as  between  the  owners  of 
the  com  and  the  underwriters.  It  would  have  been  simply  a 
total  loss  by  jettison,  one  of  the  perils  insured  against,  and  the 
plaintiffe  would  have  a  right  to  look  for  their  indemnity  directly 
firom  the  respondent.  {Maggrath  v.  Churchy  1  Caines,  215,  Kent, 
J.;  Watson  v.  Tfie  Mar,  Ins.  Cb.,  7  Johns.,  62;  Oreeley  v.  Trenumt 
Ins.  Co.,  9  Cush.,  419 ;  Forbes  v.  Man.  Ins.  Cb.,  1  Gray,  871.) 

The  result  of  the  respondent's  construction  would  be  that  they 
would  be  liable  in  case  the  property  insured  by  them  was  sacri- 
ficed to  Bave  the  property  of  others,  but  would  not  be  liable  in 
case  the  property  of  others  were  sacrificed  to  save  theirs. 

K  the  respondents  should  contend  that  they  would  not  be  liable 
even  in  the  former  case,  the  matter  would  not  be  much  helped; 
for  then  the  result  would  be  that  the  assured  would  receive  no 
indemnity  from  the  insurer  even  for  a  total  loss,  and  that  too 
of  the  most  meritorious  kind  that  could  possibly  happen, 

6.  A  stipulation  that  underwriters  shall  not  be  liable  to  gene- 
ral average  contribution,  in  any  case,  is  in  violation  of  the  policy 
upon  which  the  doctrine  of  general  average  is  founded,  and  will 
not  be  upheld.  (2  Arnould  on  Ins.,  877;  Sturges  v.  Gary,  2 
Curtis,  882;  2  Phillip  on  Ins.,  1275;  1.  Arnould  on  Ins.,  p.  8, 

§9.) 

7.  The  case  of  Coster  v.  The  Phoenix  Insurance  Co.,  (2  WasL 
0.  C,  51,)  is  unsound. 

The  learned  Judge,  who  decided  that  case,  erred  in  saying 
that  the  word  average  originally  meant  a  contribution  by  the 
owner  of  the  ship,  cargo  and  freight,  towards  a  loss  sustained 
for  the  general  benefit  of  all.  (See  2  Arnould  on  Ins.,  955.) 

He  erred  also  in  saying  that  the  written  and  printed  clauses 
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wefe  inconsistent  with  each  other,  and  that  one  or  the  other 
must  give  away. 

There  is,  however,  a  very  important  difference  between  that 
case  and  the  presents  There  the  stipulation  was  to  be  free  from 
average  under  ten  per  cent  In  the  present  case  it  is  to  be  free 
firom  average  to  any  amount  There  might  be  a  reason  for  an 
underwriter  wishing  to  exempt  himself  from  being  called  o^  for 
petty  losses.  But  a  stipulation  that  the  underwriter  would  not 
be  liable  for  any  amount  of  general  average  loss  would  be 
monstrous. 

Alexander  HamiUon^  Jr.^  for  the  respondents. 

L  Under  the  common  memorandum  (printed  form),  the 
underwriters  were  warranted  free  from  all  partial  losses  on 
grain,  unless  they  were  in  the  nature  of  "  general  average." 

Without  the  written  words,  therefore,  no  partial  loss  on  "  com 
in  bags  '^  could  have  been  claimed  from  them,  unless  arising  in 
"general  average." 

IL  Such  being  their  exemption  under  the  memorandum,  the 
words  are  written  in,  immediately  after  the  description  of  the 
subject  insured,  "free  from  average." 

It  is  confidently  submitted,  under  well  established  rules  of 
interpretation,  that  this  refers  to  "  general  average  "  only. 

1.  By  the  settled  rule  of  construction,  effect  must  be  given,  if 
possible,  to  each  part  of  the  instrument,  so  that  no  part  shall  be 
rendered  superfluous  or  unmeaning ;  in  other  words,  to  ascertain 
intention  the  Court  must  look  to  the  consequences  of  different 
interpretations  of  the  disputed  phrase;  if  by  one  interpretation 
it  would  be  superfluous,  and  by  a  different  construction  it 
would  be  operative,  it  is  plainly  the  latter  sense  which  should  be 
adopted.  (Duer  on  Ins.,  vol.  1,  168,  §  8;  id.,  165,  §  10.) 

2.  This  rule  applies  with  special  force  to  the  written  worda, 
as  expressing  the  more  inmiediate  intentions  of  the  parties  to 
tbe  contract  (1  Duer,  165;  Bobertson  v.  French^  4  East,  186.) 

8.  Under  the  common  memorandum  (the  printed  form),  grain 
of  all  kinds  was  warranted  free  from  particular  average  or 
partial  loss,  xmless  it  were  a  partial  loss  in  the  nature  of  "  gene- 
ral average." 
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4.  The  underwriter,  under  tlie  printed  form,  being  relieved 
from  all  partial  losses,  but  remaining  liable  for  '^geneml  afrerage'' 
partial  losses,  the  words  ''free  from  average"  were  added  in 
writing,  to  take  away  a  liability  that  existed^  and  not  one  already 
provided  i^ainst. 

6.  To  limit  these  written  words  to  the  case  of  a  paiticukur 
average  loss,  would  require  the  addition  of  the  words  **  unless 
general,"  and  thus  repeat  the  jrfirase  of  the  niemoiundum,  or 
would  render  them  entirely  superfluous  and  unmea&i^g. 

m.  There  is  no  total  loss  pretended;  and  only  a  partial  loss 
in  the  nature  of  general  average.  The  clause  "  free  from  aver- 
age," must  refer  either  to  a  partial  loss  or  general  average  loss. 
To  construe  it  as  intending  the  former  would  be  to  render  them 
entirely  xmnecessary ;  the  assured  having  already  by  the  memo- 
randum warranted  the  imderwriters  against  all  partial  losses  OA 
com. 

The  phrase  ''free  of  average"  in  a  policy  like  thk  was  held 
|0  exclude  general  average  losses  as  far  back  as  1807.  (  Cbst»'  r. 
Phomix  Ins.  Co.,  2  Wash.  C.  C.  R.,  51.) 

IV.  The  construction  is  apparent  from  the  policy  itself;  free 
of  average  obviously  means  average  in  genenal,  the  woi^Ib 
"whether  general  or  particular  "are  implied. 

Such  is  the  construction  given  to  them  in  Franee  and  Italy. 
(Stevens  and  Benecke,  pp.  448,  56,  57,  58.) 

y.  The  parol  evidence  offered  by  the  pkdAtifiBi  was  inadmiasi- 
Ue  and  properly  rejectedv 

1.  If  admitted  the  effect  woxdd  have  been  to  oontradict  or 
materially  vary  the  terms  of  the  policy,  and  that  in  a  osee  where 
tiie  settled  rules  of  construction  left  no  reasonable  doubt  aa  to 
the  meaning.  ( 1  GreenL  Ev.,  chap. '  15,  §§  276,  282  and 
292;  3d  Kent,  p.  826,  noted;  The  Schocmsr  Beeside^  2  Sumner, 
568.)     • 

2.  Parol  evidence  is  inadmisaible^  except  to  oonstrue  new 
terms  or  exceptions  not  judicially  settled,  or  to  explain  whei^ 
the  meaning  is  doubtful. 

The  phrase  "free  of  average"  is  not  a  new  term,  but  on  the 
contrary  one  of  the  oldest  in  the  policy,  and  has  been  judicially 
settled  (WadsworOi  v.  Akott,  2  Seld,  64;  3d  Duer,  264;  2 
Comst,  285.) 
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8.  The  testiinony  offered  by  the  plamtiff  to  show  that  the  rate 
of  insurance  charged  bj  the  policy  in  question  wa»  as  great  as 
tiiat  fixed  by  the  tariff  of  the  board  of  underwriters,  at  the  date 
of  the  policy,  for  insuring  in  the  same  class  of  vessels^  in  which 
the  words  "  free  of  average  "  were  not  used,  and  in  which  general 
average  losses  were  included  in  risks  tak^n  by  insurers,  was 
properly  rejected. 

It  amounted  in  effect  to  an  attempt  to  strike  these  written 
words  out  of  the  pdicy,  under  the  proof  of  the  tariff  of  the 
board  of  underwriters. 

4.  The  testimony  to  show  that  the  words  "  free  of  average'^ 
have  a  peculiar  commercial  meaning  wholly  distinct  from  their 
ordinary  and  popular  meaning  was  properly  rejected. 

a.  It  was  not  shown  to  be  relevant  in  any  way. 

b.  The  words  have  been  judicially  settled,  and  are  akoostas 
old  a£(  the  policy  itself — parol  evidence  is  only  admissible  to 
eonstrue  new  or  generio  terms  or  expressions  not  judioiaUy 
settled 

5.  The  same  objection  applies  to  the  offer  to  diow  by  the 
usage  among  merchants  and  officers  of  marine  insurance  com- 
panies and  adjusters  of  losses,  that  the  words  ^firee  from  ave- 
nge" mean  only  free  from  partial  loss,  and  not  from  general 
average  contribution.  The  offer  was  bad  in  form,  and  properly 
TCJected.  It  should  have  been  an  offer  to  show  the  uniform  use 
and  practice  of  underwriters  in  settlement  of  losses,  under  poli- 
cies similar  to  this  one,  to  admit  claims  for  general  average. 
(1  Duer,  186,  cases  there  dted.) 

6.  The  construction  given  by  adjusters  is  matter  of  opinion 
only  and  should  be  rejected.  Opinions  of  witnesses  as  to  the 
proper  interpretation  of  those  words  in  a  policy  that  are  neither 
foreign  nor  purely  technical  cannot  be  received  as  legal  evi- 
dence. Usage  must  be  proved  by  &ct»  and  practice,  not  by 
opinions  however  numerous. 

This  objection  applies  to  all  the  offers  made  by  the  plaintiffsL 
{Sk^sY.  Bridge  Doug.,  529 ;  Bogera  v.  ihch,  In$.  Cb.,  1st  Story^ 
607.) 

7.  The  offers  to  show  the  established  rate  of  premium  were 
properly  rejected. 

The  amount  of  premium  paid  is  no  evidence  of  the  meaning 
50 


S94  OASBS  IN  THE  SUPERIOR  COURT. 

Bargett  ▼.  The  Orient  Mutual  Insuranoe  Go. 

of  words  used  in  the  policy,  which  must  be  ascertained  from  the 
policy  itself  The  first  offer  was  to  show  the  established  rate  of 
premium,  without  averring  that  the  defendants  acquiesced  in  it 
The  proo^  if  admitted,  would  have  been  entirely  irrelevant 

The  last  offer  to  show  that  the  established  rate  of  premium 
acquiesced  in  by  the  defendants  in  cases  where  the  insurers  weie 
not  liable  for  general  average  contribution,  was  less  than  the 
rate  charged  in  this  policy,  was  of  a  character  too  indefinite, 
where  the  terms  of  the  policy  are  as  clear  as  in  this  case. 

VI.  The  decision  of  the  Court  below  was  correct,  and  the 
judgment  must  be  affirmed,  with  costs. 

By  the  Court.  Hoffman,  J. — ^The  term  average  was  bor- 
rowed from  the  foreign  law ;  and  in  that  law  it  indicated  every 
chance  damage  which  happened  to  the  merchandise  or  the  ship. 
Average  was  such  a  loss.  (Emer.,  463,  and  the  authors  cited  by 
him.)  It  excluded,  from  its  very  character,  an  absolute  total  loss. 
The  ordinance  of  the  marine  of  1688  showed  this  in  a  plain 
form.  (Art  46.)  Abandonment  was  applicable  to  cases  of  total 
loss.  Average  comprised  all  the  minor  disasters  causing  damage 
to  the  thing  insured.  (Emer.,  ut  mproy  and  468.) 

The  897th  section  of  the  Code  of  Commerce  follows  out  this 
•definition  with  marked  exactness.  It  speaks  of  the  term  avaries 
thus :  "  All  extraordinary  expenses  incurred  for  the  ship  and 
the  cargo  conjointly  or  separately ;  all  damage  happening  to  the 
vessel  or  goods  fix)m  the  time  of  their  lading  and  departure  until 
their  arrival  and  discharge  are  reputed  averages.  There  are  two 
classes  of  averages,  gross  or  common  (general),  and  simple  or 
particxdar  averages.'' 

In  entire  conformity  with  this  description  in  the  foreign  law, 
there  has  grown  up  into  English  mercantile  language  and  English 
mercantile  law  a  two-fold  meaning  of  the  term  average.  The  dis- 
tinction is,  between  a  particular  and  a  general  average.  The  first 
is  that  loss  which  &lls  solely  upon  a  particular  subject;  the  second 
is  that  damage  or  liability  which  fidls  upon  property  in  questioUi 
by  reason  of  an  injury  to  something  else. 

Molloy  does  however  define  the  term  as  used  in  the  mercan- 
tile law  to  be,  the  contribution  made  proportionably,  by  otheraj 
to  those  who  have  their  goods  east  into  the  sea,  for  general 
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safety.  It  is  made  he  says,  "after  the  rate  of  every  man's  ave- 
ridqe^  or  goods  carried."  {Dejure  Maratimo,  oh.  6,  5.) 

Coweirs  Interpreter,  quoted  by  Mr.  Stevens,  adopts  a  similar 
meaning  for  the  phrase.  (Step.  &  Ben.  on  Average,  Boston  Ed., 
1888,  p.  56.)  "  What  we  term  general  average  is  the  only  case 
entitl^  to  l^e  appellation  of  average.  A  particular  loss  is  no 
average  at  all."  (1  Rob.  Ad.  Rep.,  293.) 

But  at  page  39  he  says,  "  By  the  continental  law  all  losses  not 
total  are  said  to  be  average  losses,  and  so  the  Courts  in  this 
country  use  the  term." 

Particular  average  and  general  average,  are  terms  pervading 
the  whole  mercantile  law,  and  decisions  of  England  and  this 
country.  Particular  average  is  the  damage  or  loss,  short  of 
total,  felling  directly  upon  a  particular  property.  General  ave- 
rage is  the  liability  or  claim  falling  upon  that  property,  from  the 
loss  of  or  damage  to  something  else. 

Average  then,  in  its  generic  sense,  and  used  simplicUer^  is  a  loss, 
injury  or  deduction,  not  amounting  to  a  total  loss,  and  then 
when  the  parties  to  a  policy  agree  that  goods  insured  shall  be 
ftee  from  average,  they  agree  that  the  liability  of  the  insurers 
shall  only  arise  when  a  total  loss  shall  occur. 

This  is  the  plain  import  and  legal  effect  of  the  clause  in  writ- 
ing in  the  first  part  of  the  policy  in  question.  The  insurance  is 
made  "  on  4,650  bushels  of  com  in  bags,  free  from  average." 

But  then  we  find  the  clause,  that  in  no  case  shall  the  insurers 
be  liable  for  a  partial  loss,  unless  it  exceed  five  per  cent.  So 
they  would  be  liable  under  this  clause  for  any  such  loss  exceed- 
ing such  rate.    Yet  the  first  clause  exempts  them  from  it 

Again,  in  the  memorandum  clause  we  have  the  provision 
''that  grain  of  all  kinds  shall  be  free  from  average  unless 
general." 

I  think  it  clear  that  this  clause  supersedes  entirely  the  clause 
as  to  a  partial  loss  over  five  per  cent  It  is  a  qualification  as 
to  particular  articles  ctf  the  general  provision,  and  com  is  one  of 
such  articles. 

And  then  it  follows,  that  the  case  is  to  be  determined  by  a 
comparison  of  this  clause  in  the  memorandum,  with  the  first 
written  clause  in  the  policy.  In  substance  the  contract  reads 
thus :  We  agree  to  insure  this  particular  parcel  of  com  shipped 
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on  board  the  Helen  Mar,  from  any  loss  which  shall  be  total  in 
its  nature,  but  not  from  any  partial  loss  or  other  damage  which 
it  may  be  subjected  to;  and  then  we  agree  to  insure  any  grain 
laden  by  you  on  board  the  Helen  Mar,  from  a  total  loss,  and 
also  from  any  damage  you  may  sustain  by  reason  of  a  loss  creatr 
ing  a  case  for  contribution  or  general  average. 

I  am  not  able  to  reconcile  these  provisions.  The  question  ]8| 
which  must  give  way? 

That  question  is  fully  settled.  The  written  words  oontrol  tfao 
printed  formula  of  a  policy  wherever  there  is  a  discrepancy. 
Mr.  DusB  states  the  rule  to  be  that  the  inconsistent  printed 
clause  must  be  so  limited  or  modified  as  to  render  it  consistent 
with  the  written ;  or,  if  by  no  construction  they  can  be  reconciled 
must  be  wholly  rejected."  (Duer  on  Ins.,  vol.  1, 166,  citing  Emer,, 
and  Lord  Ellenbobongh  in  Bdbertscn  v.  French^  4  East,  186.) 

The  parol  evidence  offered  in  this  case  was  we  think  correctly 
rejected.  The  phrase  has  no  uncertain  or  ambiguous  mean- 
ing. The  question  simply  is,  does  the  written  clause  r^nain 
unaffected  by  the  printed  formula. 

The  judgment  should  be  affirmed,  with  costs  of  the  appeal 

BoswoBTH,  J. — An  insurance  upon  articles  declared  by  the 
policy  to  be  "  free  from  average,"  or  which,  by  the  terms  of 
the  policy,  "  are  warranted  by  the  assured  free  from  average,"  is, 
in  effect,  an  insurance  against  their  total  loss  only ;  according  to 
the  meaning  of  the  words,  '^  total  loss,"  as  used  in  the  law  of 
insurance,  applicable  to  memorandum  articles.  {Mag^raih  v. 
Churchy  1  Gaines*  Rep.,  196 ;  Neilson  v.  Columbian  Im.  Ch,^  8  id^ 
108;  SaJtus  v.  Ocean  Ins.  Co.,  14  J.  R,  188;  Marcardier  v.  Chesa- 
peake Ins.  Oo.y  8  Cranch,  89 ;  Cosier  v.  The  Phoenix  Ins.  Oxj  2 
Wash.  0.  C.  R.,  51 ;  Morean  v.  Untied  States  Ins.  Co.,  1  Wheat, 
219.) 

By  the  terms  of  the  printed  part  of  the  policy,  the  defendants 
would  not  have  been  liable  for  any  partial  loss,  whether  in  the 
nature  of  a  general  average  loss  or  otherwise,  were  it  not  for  the 
qualifying  words,  "unless  general." 

These  have  the  effect  to  make  the  insurance  company  liable 
for  all  general  average  losses  chargeable  upon  the  cargo  insured 

The  words  "free  from  average,"  inserted  in  the  policy,  in 
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writing,  should  be  so  construed,  if  practicable,  that  effect  may 
be  given  to  them,  according  to  their  meaning  in  such  contracts,  &s 
settled  by  judicial  exposition.  When,  giving  them  that  meaning, 
Hiey  <x>mflict  with  some  taistonsiry  ppovisioa  in  the  printed  part 
of  the  policy,  the  latter  must  be  injected  And  the  written  pro- 
vision be  allowed  to  prevail. 

The  insertion  in  writing  of  the  words,  **  free  from  average,^'  is 
equivalent  to  a  deolaration  of  the  parties,  embodied  in  and  made 
part  of  liieir  contract,  to  this  effect:  We  agree,  wilJi  respect  to 
the  com  in  question,  that  no  claim  shall  be  made  upon  the  insu- 
rance company  for  any  loss  or  damage  which  is  partial  only, 
whetherit  be  in  the  nature  of  a  general  Averagelosa,  or  a  partial 
injury  of  the  com  itself 

We  think  therefore  that,  the  Judge  at  the  trial  proceeded 
upon  a  correct  view  of  the  law. 

Independent  of  other  objedionB  to  the  evidence  offered, 
to  show  the  meaning  of  the  words  "  free  from  average,"  it  is 
sufficient  to  «ay  that  evidence  of  sudi  a  character  is  not  admissi- 
ble, for  the  purpose  of  attaching  to  those  words,  when  forming 
part  of  a  written  contract,  a  meaning  in  conflict  with,  or  variant 
fiom  that  given  to  them  by  adjudged  cases;  by  which  their 
meaning,  in  precisely  such  contracts  bas  been  determined  and 
was  a  point  in  judgment 

No  usage  can  exist  or  be  proved  by  which  the  liabilities  of 
parties  to  a  written  contract  will  be  greater  or  less,  than  the 
settled  law  of  the  state  has  adjudged  them  to  be,  on  a  contract 
in  the  terms  of  the  one  sought  to  l)e  aflfected  by  such  evidence. 

The  judgment  must  be  affimied. 

JFudgmest  aflSrmed. 


898  CASES  m  THE  SUPEEIOB  OOUET. 

Enoch  ▼.  Webrkamp. 


Charles  Enoch  and  another,  Plaintiff  and  Bespondents,  v. 
William  C.  Wkhrkamp,  Defendant  and  Appellant 

1.  An  agent  to  receive  consignments  of  goods  for  his  principal  and  sell  them, 
and  who  is  indebted  to  his  principal  for  moneys  received  on  sales  of  goods 
sold,  has  no  lien  upon  goods  subsequently  consigned  for  expenses  paid  on 
account  thereof,  unless  such  expenses  exceed  the  amount  of  such  indebted- 


2.   The  lien  of  an  agent  and  fistctor  on  the  goods  of  his  principal  for  specific 
expenses,  does  not  exist^  when  the  general  balance  of  account  is  against  him. 
(Before  Bosworth,  Hoffman,  and  Pierrepont,  J.  J.) 
Heard,  June  11th;  decided,  July  3d,  185a 

This  is  an  appeal  by  the  defendant,  from  a  judgment  in  fayor 
of  the  plaintifEs  entered  on  a  verdict  against  the  defendant,  at  a 
trial  before  Mr.  Justice  Slosson  and  a  jury,  on  the  18th  of  May, 
1868. 

This  action,  is  Beplevin  for  fourteen  cases  of  sample  fancy 
goods.  The  plaintiff  are  commission  meiehants  in  Paris,  and 
made  an  agreement  with  the  defendant  and  one  Young,  who 
had  formed  a  copartnership  under  the  firm  of  Wehrkamp  k 
Young,  in  New  York,  by  which  the  latter  were  to  act  as  dieir 
agents  in  New  York,  to  receive  orders  for  goods,  make  sales,  &a 
The  goods  in  question  were  consigned  by  the  plaintiffs  to 
Wehrkamp  k  Young,  under  this  agreement,  and  aiterwards  at 
Wehrkamp's  solicitation,  the  agency  was  transferred  to  him 
solely.  Afterwards,  on  the  6th  of  May,  1857,  the  plaintifiSi 
revoked  the  agency,  and  demanded  the  goods. 

On  the  1st  of  January,  1857,  the  plaintifls  rendered  to  Well^ 
kamp  &  Young  their  account  current  to  that  time,  showing  a 
balance  due  to  the  plaintiflfe  of  fr.  7,487  95c.,  which  Wehrkamp 
&  Young  duly  admitted  to  be  correct  This  balance  Wehrkamp 
duly  assumed  as  his  individual  debt  The  defendant  as  such 
agent  had  paid  expenses  on  the  goods  in  question  amounting  to 
$462.90,  and  on  that  account  claimed  a  particular  lien,  and  that 
the  plaintiff  was  not  entitled  to  the  goods  until  that  sum  was 
repaid.    The  Court  charged  that  if  the  balance  of  account  was  in 
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fiivor  of  the  plaintiffs,  theVjere  entitledto^erdict  for  the  goods. 
To  this  the  defendant  exou|IICiBU^,^Rie  plainti£&  had  a  verdict 
and  from  the  judgment  entered  thereon  the  defendant  appealed. 

0.  BatTjJbridge  Smithy  for  the  defendant,  appellant 

L  The  defendant,  as  agent  of  the  plaintiffs,  haying  paid  the 
sum  of  $462.90  upon  the  goods  in  question  for  duties  alone, 
besides  insurance  and  other  charges  and  expenses  thereon,  had  a 
particular  lien  upon  them  for  those  advances.  (Story  on  Agency, 
|§  854,  875;  2  Kent's  Com.,  640,  5  ed.;  Chitty  on  Contracts, 
481,  note;  8  Chitty  Com.  Law,  541;  Schmidt  v.  Blood,  9 
Wend.  R,  268;  Bradford  v.  Kimberly,  8  J.  C.  B.,  481;  id.,  1 
Am.  K  C,  p.  728 ;  Holbrook  v.  Wight,  24  Wend.  B.,  169;  Knapp 
T.  Alwrrd,  10  Paige  R,  205;  Brooks  v.  Bryce,  21  Wend.,  14.) 

1.  There  are  two  kinds  of  lien,  namely,  particular  and  gene- 
ral. (Id.) 

2.  A  particular  lien  is  a  right  to  retain  the  property  of  another 
on  accoimt  of  labor  employed  or  money  expended  on  that  same 
property.  A  general  lien  is  a  right  to  retain  the  property  of 
another  on  account  of  a  general  balance  due  from-  the  owner. 
(Id. ;  Whitaker  on  liens,  p.  7 ;  2  Kent's  Com.,  5  ed.,  640.) 

n.  The  action  at  bar  being  one  of  tort,  the  question  whether 
ihe  plaintifEB  could  set  off  their  alleged  general  account  or  indebt- 
edness against  the  defendant's  particular  lien,  could  neither  be 
pleaded  nor  litigated  therein. 

1.  The  right  of  setting  off  one  account  against  the  other  did  not 
exist  at  common  law,  and  la  derived  from  the  statute,  and 
admissible  only  in  actions  esc  contractu.  (2  B.  S.,  854,  §  18,  sub. 
1 ;  Barb.  Law  of  Set-Off,  105 ;  Chitty  on  Contracts,  780  ^  Bouv. 
Law  Die.,  Tit  Set-Off) 

2.  It  was  clearly  an  error  on  the  part  of  the  Court  in  allowing 
the  plaintifib  to  set  off  their  general  indebtedness  against  the 
defendant,  if  any  existed,  in  extinguishment  of  his  particular 
lien  on  the  goods  in  question ;  for  a  set-off  cannot  be  pleaded  in 
actions  ex  deticto,  such  as  tort,  trespass,  detinue,  case  or  replevin. 
(Id;  Laycodk  v.  Tafndl,  2  Chit  R.,  531;  18  E.  C.  L.  B.,  409; 
Buller's  N.  P.,  181 ;  Montagu  on  SetrOff,  18 ;  Osb(ym  v.  Mheridge, 
18  Wend.,  889;  8  Chitty's  Com,  Law,  671.) 
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HL  The  defendant  having  had  a  lien  upon  the  goods,  tho 
plaintiff  were  not  entitled  to  them  befc»re  that  lien  was  satisfied. 
(Cross  on  Liens,  14,  46;  18  Iiaw  Lib.,  N.  S.,  29-,  Whitaker  on 
Liens,  4,  6;  Pennock  y.  Harrison^  3  M.  &  W.,  532;  Clarke  v.  Fdl^ 
1  N.  &  M.,  244.) 

1.  The  statutes  of  set-off  do  not  apply  to  actions  of  tort 
(Cases  dted,;  Doumer  v.  Egghston^  15  Wend.  B.,  $6,66.) 

2.  Li  oases  of  lien,  the  whole  property  on  wihioh  it  ^exists, 
being  conaidesed  as  a  pledge,  may  be  detained  until  the  lien  is 
discharged.  (Whitaker  on  Liens,  pp.  4,  6.) 

8.  The  right  of  lien,  and  right  of  set-off  may  "be  co-existeiit| 
jet  the  lattjor  cannot  be  pleaded  in  answer  to  the  lien  without  a 
i^ecific  agreement  between  the  parties  to  that  effect  In  auoh 
case,  in  oirder  to  extinguish  the  debt  for  which  tiie  lien  arises, 
the  set*off  must  be  construed  as  a  payment ;  hvt  without  su(^ 
specific  agre^nent,  the  party  claiming  the  lien  cannot  be 
deprived  of  it,  however  much  he  may  be  indebted  to  the  owner 
of  the  property  in  question.  (Cross  on  Liens,  p.  14;  18  Law 
Lib.,  N.  S.,  p.  29.) 

4.  There  is  no  pretence  that  the  plaintifiE9'ev€»rpaid,  ox  offered 
to  satisfy  the  d^endant-s  lien  in  any  other  maimer  than  by 
setting  off  their  pretended  general  indebtedness  against  liixn. 

6.  The  defendant,  when  a  demand  of  the  goods  was  made  of 
him,  refused  to  deliver  them  up,  but  on  what  ground  he  placed 
his  refusal,  if  any,  does  not  appeajr.  ''A  party  having  a  lien 
does  not  waive  it  by  omitting  to  mention  it  when  a;demand  j^ 
made."  {White  v.  Qainar,  2  Bing.,  28 ;  id.,  9  E.  G.  L.  R,  8(B; 
Owm  V.  KmghJt^  4  Bing.,  54;  id.,  .88  E.  C.  L.  &,  279;  Skarf  t. 
Morgan,  4  M.  k  W.,  378;;  Ozoea  on  Liens,  40 ;  IhcrM  v.  Ooffm^ 
6  Wend.  &,  608.) 

Jet.  Loffrwque^  for  the  plaintijBb  (respondents). 

L'  The  charge  was  correct 

1.  The  fiictor  who  pays  charges  for  his  prinmpal  in  tiie  iaetov- 
age  business,  with  money  of  his  principal  in  bis  hands,  arising 
firom  the  same  &ctorage  business,  in  judgment  of  law,  paystiiem 
witii  the  money  of  his  principal 
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2.  The  balance  of  account  arising  firom  the  factorage  business 
is,  in  fact,  the  precise  thing  for  which  the  factor  has  a  lien. 

8.  The  question  would  be  a  different  one  if  the  principal 
should  seek  to  discharge  the  lien  by  a  cross  indebtedness  not 
arising  in  the  same  business.  (Smith's  Mercantile  Law,  340; 
Law  Lib.  N.  S.,  p.  202 ;  2  Kent's  Com.,  640 ;  Wddan  v.  OmUd, 
SEsp.  K  P.,  268;  Brt/oe  y.  Brooks,  26  Wend.,  876;  Cross  on 
Lien,  260,  277;  18  Law  Lib.  N.  S.,  172, 182.) 

n.  K  the  first  point  is  well  taken,  the  refusal  to  charge  that 
the  defendant  was  entitled  to  a  verdict  was  of  course  correct 

By  the  Coubt.  Pierrepont,  J. — It  is  admitted  that  the 
$462.90  was  paid  by  the  defendant!  But  it  clearly  appears 
from  the  evidence  in  the  case,  which  was  properly  submitted  to 
the  jury,  that  the  defendant  paid  these  charges  of  $462.90,  while 
debtor  to  the  plaintiff,  in  a  larger  sum  on  general  account.  The 
defendant  had  no  particular  or  other  lien  upon  the  goods  of  the 
plaintiffs,  on  account  of  having  paid  the  charges  and  duties 
upon  them,  he  having,  at  the  time,  money  of  the  plaintiflfe  in  his 
hands  to  a  larger  amount  It  makes  no  difference  that  the  plain- 
tiflfe  did  not  advance  the  money  for  this  specific  purpose.  The 
defendant  had  the  plaintiffi'  money,  and,  in  presumption  of  law, 
he  used  it  to  pay  these  charges,  and  on  no  principle  can  he  be 
said  to  have  acquired  a  lien  upon  the  goods  in  question  which 
the  plaintiff  was  bound  to  discharge  before  taking  the  property. 

The  case  was  properly  submitted  to  the  jury,  and  their  ver- 
dict is  clearly  in  accordance  with  the  law  and  the  evidence. 

Judgment  affirmed,  with  costs. 

61 
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John  A.  Clussman,  Plaintiff  and  Respondent,  v.  Isaac  H. 
H.  Merkel,  Defendant  and  Appellant 

L  An  attorney  at  law  may  consent  that  a  judgment  obtained  by  the  plaintiff, 
his  client^  upon  the  defendant's  failure  to  answer,  be  vacated  and  the  defend- 
ant aUowed  to  answer;  on  a  state  of  &ct8  on  which  the  Court^  according  to 
its  customary  practice,  would  make  an  order  to  that  effect 

2.  Such  a  consent  and  the  failure  of  the  defendant  before  judgment  recovered 
are  not  alone  sufBicient  evidence  of  negligence  which  will  defeat  an  action 
brought  by  the  attorney  to  recover  for  his  services  as  such  attorney  in  the 
suit,  in  which  such  consent  was  given. 

3.  In  an  action,  pj  an  attorney*  to  recover  for  his  services  in  such  a  suit,  it  is 
erroneous  to  permit  the  plaintiff  to  prove,  as  evidence,  the  opinions  of  a 
witness,  that  it  was  not  the  purpose  of  opening  such  default,  to  enable  the 
defendant  against  whom  judgment  had  been  recovered  by  default,  to  put 
his  property  out  of  his  hands. 

i.  An  attorney,  when  he  consents  to  vacate  a  regular  judgment^  without  the 
knowledge  of  his  client,  acts  at  the  peril  of  being  held  responsible  for  any 
loss  which  may  be  shown  to  have  necessarily  resulted  from  that  act,  and 
which  would  have  been  avoided  if  his  client  had  been  advised  of  the 
recovery  of  the  judgment  and  of  the  application  to  vacate  it,  by  his  then 
knowing  and  being  able  to  disclose  facts  which  would  have  induced  the 
Court  according  to  its  customary  practice  to  require  security  to  be  g^ven  for 
the  pajrment  of  such  sum  as  migl^  be  recovered,  as  a  condition  to  opening 
the  default,  and  staying  proceedings  on  the  judgment  recovered  thereon. 

6.  A  referee  cannot  receive  evidence  against  the  objection  and  exception  of  a 
party,  and  reserve  to  himself  the  power  of  retaining  or  rejecting  it  at  the 
conclusion  of  the  proceedings. 

6.  In  such  an  action,  it  is  not  erroneous  to  reject  evidence  that  at  the  time  of 
vacating  the  default^  the  judgment  debtor  had  property  out  of  whidi  the 
judgment  conld  have  been  collected,  when  no  evidence  has  been  given  of 
such  negligence  of  the  attorney  in  opening  the  default,  as  will  affect  his 
right  to  recover  for  his  services,  and  when  such  fact  with  the  other  evidence 
given  or  offered  to  prove  negligence  is  insufficient,  to  establish  it  prima  fade. 

7.  Opinions  of  witnesses,  as  to  the  value  of  the  services  of  an  attorney  or 
counsel  in  a  particular  suit^  are  incompetent  as  evidence,  when  they  are 
ignorant  of  the  services  actually  rendered. 

The  orderly  method  of  proof  is  to  show  the  services  actually  performed  and 
the  circumstances  under  which  they  were  performed;  and  their  value  by 
persons  acquainted  with  such  services  and  having  a  knowledge  of  the  prices 
usually  paid  (when  they  are  not  fixed  by  law). 

(Before  Bosworth,  Hoffman  and  Pierrspomt,  J.  J.) 
Heard,  June  15;  decided,  July  3,  185a 
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This  is  an  appeal  by  the  defendant  from  a  judgment,  entered 
against  him  on  the  report  of  a  referee.  The  action  is  brought 
by  the  plaintiff  as  assignee  of  John  B.  Stevens,  attorney  and 
counsellor  at  law,  to  recover  for  professional  services  rendered 
by  the  latter  for  the  present  defendant,  Isaac  H.  Merkel,  in  a 
suit  in  which  Merkel  was  plaintiff  and  one  John  Adair  was 
defendant. 

The  defense  to  this  action  is,  that  by  reason  of  the  negligence 
and  unprofessional  conduct  of  Mr.  Stevens,  his  services  in  the 
suit  of  Merkd  v.  Adair  were  of  no  value,  but  on  the  contrary, 
Merkel  was  damaged  thereby  to  $300  in  amount 

The  suit  of  Merkd  v.  Adair  was  for  medical  services  rendered 
by  the  former  for  the  latter,  and  was  commenced  in  the  Supreme 
Court,  August  11,  1858.  The  amount  claimed  in  that  suit  was 
$300.  Judgment  was  rendered  in  it  by  default  September  16, 
1853,  for  $347.11.  Stevens,  on  being  presented  by  Adair's 
attorney  with  an  af&davit,  that  the  omission  to  answer  was  by 
his  mistake;  that  Adair  had  a  defense,  and  in  good  faith 
intended  to  defend;  and  with  an  affidavit  of  merits;  and  an 
offer  of  Adair  to  plead  immediately,  consented  without  consult- 
ing Merkel,  to  open  the  default  and  accept  a  plea;  the  judgment 
to  stand  as  security:  Adair  put  in  an  answer  on  the  29th  of 
Septemb^,  1853,  in  which  he  set  up  the  defense  that  Merkel 
was  unskillful  and  incompetent — fix)m  habits  of  gross  intoxica- 
tion— from  attending  to  the  duties  of  a  physician ;  and  making 
a  coimter-claim  of  $500. 

In  December,  1865,  a  judgment  was  obtained  in  that  action, 
for  $318.84  damages,  and  $240.91  costs.  An  execution  was 
issued  on  it,  and  returned  unsatisfied. 

The  negligence  and  unprofessional  conduct  charged  upon  Mr. 
Stevens  in  that  action,  and  set  up  as  a  defense  to  the  present 
one,  consists  (1st,)  in  his  voluntarily  opening  the  de&ult  in  the 
suit  of  Merkd  v.  Adair ^  and  omitting  to  docket  the  judgment  got 
by  default;  (2d,)  in  not  moving  for  a  reference  of  that  action 
immediately  after  issue  was  joined  therein,  and  (Sd,)  for  a  dila* 
tory  prosecution  of  the  reference,  after  that  cause  was  referred. 
Adair,  at  the  time  the  judgment  against  him  by  defieiult  was 
entered,  was  in  business  in  Brooklyn,  but  that  judgment  waa 
not  docketed  in  that  county. 
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On  the  trial  the  plaintiff  put  to  A.  H.  SidcU,  an  attorney  and 
counsellor  at  law,  and  a  witness  on  his  part,  this  question : 

**^.  According  to  your  knowledge,  information  or  belief  was 
that  default  opened  for  the  purpose  of  enabling  the  defendant  to 
put  his  property  out  of  his  hands? 

'*  Objected  to  by  defendant  as  immaterial  and  incompetent 
The  referee  decides  to  receive  the  answer  subject  to  objection, 
reserving  the  right  to  strike  the  same  out,  and  d^ndant 
excepted. 

"  A.,  It  was  not ;  nothing  was  said  about  it" 

John  Adair  was  sworn  as  a  witness  for  the  defendant,  and 
was  asked: 

^Q.  Were  you  possessed  of  any  properly,  real  or  personal,  in 
August  or  September,  1853,  and  if  so,  of  what  did  it  consist? 

"  Objected  to.    Objection  sustained.    Defendant  excepts. 

"  The  defendant  offered  to  prove  that  in  the  months  of  August, 
September,  October,  and  November,  1858,  the  witness  Adair 
was  possessed  of  sufficient  personal  property  to  pay  the  claim 
on  judgment  by  de&ult  against  him  in  the  suit  of  Merkel,  and 
that  no  attempt  was  made  by  Mr.  Stevens  to  secure  said  claim, 
by  the  issuing  of  execution  or  otherwise,  upon  that  judgment, 
and  that  subsequently  he  became  insolvent 

'^  Objected  to.    Objection  sustained,  and  defendant  excepts. 

"The  defendant  called  as  a  witness, 

"Daniel  T.  Walden,  who  testified:  *I  am  an  attorney  and 
counsellor  at  law,  and  have  been  for  twelve  years.' 
.  "  Q.  Look  at  exhibit  A,  (bill  of  particulars  and  affidavits  of 
MerkeVas  to  witnesses,  and  as  to  ite«ns,)  and  state  what,  in  your 
opinion,  would  be  a  Mr  and  reasonable  charge  as  attomey  and 
counsel  for  plaintiff  in  obtaining  the  judgment  therein  men- 
tioned. 

"  Objected  to  by  plamtiff's  counsel  on  the  ground  that  it  does 
not  appear  the  witness  knows  the  parties.  The  papers  pro- 
duced do  not  show  the  length  of  the  suit,  the  various  services, 
the  various  attendances  before  the  referee,  the  various  times 
the  cause  was  on  the  calendar  before  it  was  referred,  the  length 
of  the  meetings  before  the  referee,  the  precise  questions  argued, 
how  many  consultations  were  had  with  the  client,  the  length, 
extent,  and  importance  of  them,  and  a  variety  of  other  matters 
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i^hich  ooold  only  appear  bj  proo^  and  not  by  exhibits.  That 
attorney's  services  are  not  to  be  estimated  by  a  general  sum 
to  be  fixed ;  that  no  estimate  can  be  fixed  without  a  knowledge 
of  the  particular  services,  and  a  calculation  made.  Objection 
sastained,  and  defendant  excepted. 

"(?.  What  would  be  a  fair  counsel  fee  when  your  client's 
reputation  was  attacked  in  a  suit  which  lasted  for  a  period  of 
eight  months,  and  where  there  were  twenty  or  twenty-fire 
attendances  before  referee,  including  yarious  and  many  inter- 
yiews  with  your  client,  and  that  in  a  case  fiercely  litigated. 

"Objected  to  by  defendant  Objection  oyerruled^  and  defend- 
ant excepted,  ft 

^^A.  It  depends  on  the  extent  the  reputation  was  attacked, 
the  source  of  attack,  and  the  means  sought  to  attack,  and  the 
value.  I  should  say  $100  was  a  fair  fee,  if  the  attorney  was 
oounseL" 

Some  of  the  other  proceedings  occuring  at  the  trial,  are  stated 
in  the  opinion  of  the  Court 

The  referee  reported  in  fiiyor  of  the  plaintiff  $225  damages, 
(with  interest  thereon  from  the  8th  of  March,  1856,  the  com- 
mencement of  this  suit))  in  all  $242.32,  and  from  the  judgment 
entered  thereon,  this  appeal  is  taken.  The  printed  case  contains 
no  statement  of  the  &ctB  found  by  the  referee,  nor  of  his  con- 
clusions of  law. 

Wm.  R  Stajgbrd,  for  appellant  (die  defendant). 

A,  IL  Dyett^  for  respondent  (the  plaintiff). 

By  the  Coukp.  Bobwobth,  J. — Steyens  as  attorney  of 
Merkel,  had  authority,^  on  a  state  of  facts  on  which  the  Court 
on  motion  would  haye  yacated  the  defiiult  and  judgment,  and 
allowed.  Adair  to  answer,  to  waiye  the  judgment  and  de£Biulty 
without  compelling  Adair  to  make  a  motion  to  the  Court  for 
that  purpose.  (1  Wend.,  108;  Happing  y.  Quin^  12  id.,  517.) 

In  the  latter  case,  an  attorney  wha  refused  to  waiye  a  regular 
de&ult,  on  the  de&ulted  party  offering  to  do  what  the  practice  of 
the  court  in  such  cases  required,  was  compelled  to  pay  the  costs 
cf  a  motion  to  open  it^  altbough  the  moying  party  was  made  to 
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pay  the  costs  of  the  de&ult  The  mere  fact,  that  the  default 
was  opened,  without  first  obtainiiig  the  consent  of  Merkel  does 
not  of  itself,  exempt  Merkel  from  liability  to  Stevens,  as  his 
attorney,  for  the  costs  of  the  action. 

It  would  be  more  discreet  for  an  attorney,  before  giving  such 
a  consent,  to  confer  with  his  client  If  the  client  knew  and  could 
state  facts  tending  to  show  that,  by  vacating  the  judgment 
unconditionally  he  would  be  in  danger  of  losing  his  claim,  and 
that  it  would  be  secure  if  the  judgment  was  to  stand  as  security 
for  such  sum  as  might  ultimately  be  recovered,  he  might,  with 
propriety  le&ise  to  consent  that  the  defendant  be  permitted  to 
answer  except  upon  the  terms  that  the  judgment  should  stand 
as  security.  In  the  case  of  Merkd  v.  Adair^  by  the  terms  of  the 
consent  given,  the  judgment  recovered  was  to  stand  as  security, 
for  any  sum  that  might  be  recovered  in  that  action. 

If  an  attorney  waives  such  a  de&ult  without  consulting  or 
obtaining  the  consent  of  his  client,  and  upon  the  facts  then 
existing  and  known  to  the  client,  and  which  upon  such  a  con- 
sultation it  may  be  justly  inferred  he  woidd  have  communicated 
to  the  latter,  the  attorney  might  expect  that  the  Court,  according 
to  its  customary  practice  would  impose  terms  which  would  make 
the  collection,  of  whatever  sum  might  be  ultimately  recovered, 
reasonably  safe ;  I  think  he  acts  at  his  peril  in  waiving  it,  and 
should  be  held  responsible  for  any  loss  directly  and  naturally 
resulting  from  such  action  on  his  part. 

But  the  mere  &Gt  that  tiie  opposite  party  fails  before  judgment 
is  recovered,  is  not  of  itself,  and  alone,  sufficient  evidence  of 
such  negligence  in  the  attorney,  by  whose  consent  the  de&ult 
and  judgment  were  waived,  as  will  disentifle  him  to  recover  for 
either  prior  or  subsequent  services  in  the  action. 

Upon  the  evidence  given,  I  think,  Adair  would  have  been 
allowed  to  open  the  judgment  and  to  answer:  whether  any  other 
terms  would  have  been  imposed,  than  that  the  judgment  should 
be  permitted  to  stand  as  security,  or  whether  even  those  terms 
would  have  been  imposed,  it  is  unnecessary  to  express  any 
opinion  now.  The  position  insisted  on  at  the  trial  was,  that  the 
attorney,  as  between  himself  and  his  client,  had  no  right,  under 
any  circumstances,  to  waive  the  judgment  and  de&ult,  without 
the  consent  of  the  client    If  an  unconditional  vacating  of  the 
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judgment  would  not,  'per  se,  be  negligence  disentitling  an  attorney 
to  recover  for  subsequent  services ;  an  omission  to  docket  the 
judgment  which  was  allowed  (on  waiving  the  defeult)  to  stand 
as  security  for  such  sum  as  might  be  recovered,  would  not  be. 

It  was  erroneous  to  permit  the  witness  Sidell  to  testify  whether, 
"  according  to  his  knowledge,  information  or  belief  that  default 
was  opened  for  the  purpose  of  enabling  Adair  to  put  his  property 
out  of  his  hands." 

If  the  &ct,  of  such  a  purpose  was  relevant,  or  material,  it 
could  not  be  established  by  evidence  consisting  of  the  conclu- 
sions of  the  witness,  based  on  "  information "  he  had  received, 
nor  by  his  belief  that  such  a  purpose  existed,  or  influenced 
Adair.  Such  evidence  accepts  the  judgment  or  opinion  of  the 
witness  as  competent  evidence,  without  a  disclosure  being  made, 
of  the  nature  of  the  information  or  the  grounds  of  belief  on 
which  his  opinion  or  conclusion  rests.  Facts  and  circumstances 
must  be  proved  and  the  referee  or  jury  must  determine  whether 
they  establish  the  particular  jGstct  in  issue,  to  which,  as  evidence 
they  are  directed. 

The  referee  received  this  evidence  against  exception  and 
objection,  assuming,  that  he  had  the  power;  and  to  exercise  the 
power,  to  determine  subsequently  whether  he  would  strike  it 
firom  the  case  or  retain  it  The  evidence  appears  in  the  case  as 
settled;  and  the  conclusion  must  be  that  he  has  retained  it,  and 
acted  upon  it,  in  determining  the  issues  referred  to  him. 

Evidence  that  Adair  had  property,  from  which  the  judgment 
recovered  against  him  by  defeult,  could  have  been  collected, 
would  have  been  competent,  if  negligence,  or  a  dear  violation  of 
duty,  in  opening  it,  had  been  proved.  But  if  the  &ct  of  negli- 
gence was  not  established,  the  rejection  of  such  evidence  was 
not  erroneous. 

The  evidence  oflFered  and  excluded  would  not  of  itself  and 
alone  tend  to  prove  negligence.  It  formed  no  part  of  the  offer 
that,  Adair  was  reputed  to  be  or  was  in  feet  embarrassed  or  in 
debt  when  the  defeult  was  opened.  There  was  nothing  included 
in  the  offer  tending  to  show  any  more  reason  for  supposing  then, 
that  he  would  feil,  or  be  embarrassed  before  the  action  could  be 
tried,  than  that  any  other  person  in  the  community  would. 

There  was  no  error  in  overruling  the  question  put  to  Mr. 
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Walden.  The  facts  on  which  he  was  asked  to  state  his  opinion ; 
what  '^  would  be  a  &ir  and  reasonable  charge  as  attorney  and 
counsel  for  plaintiff  in  obtaining  the  judgment  therein  men- 
tioned/' did  not  include  all  which  it  was  necessary  to  consider,  in 
forming  such  an  opinion.  It  did  not  include,  or  indicate  all  of 
the  services  proved  to  hare  been  actually  rendered. 

An  answer  to  the  question;  "what  would  be  a  fair  counsel  fee 
when  your  client's  reputation  was  attacked  in  a  suit  which  lasted 
for  a  period  of  eight  months,  and  where  there  were  twenty  or 
twenty-five  attendances  before  referee,  including  various  and 
many  interviews  with  your  client,  and  that  in  a  case  fiercely 
litigated,"  was  improperly  received. 

The  answer  does  not  obviate  the  objection.  The  answer  was; 
'^  it  depends  on  the  extent  the  reputation  was  attacked,  the  source 
of  attack,  and  the  means  sought  to  attack,  and  the  value.  I 
should  say  $100  was  a  fair  fee,  if  the  attorney  was  counsel" 

To  what  extent  the  reputation  must  be  attacked,  what  must 
be  the  source  of  attack,  and  what  the  means  used  to  attack,  to 
make  the  services  worth,  in  the  opinion  of  the  witness,  $100,  it 
would '  be  difficult  to  conjecture,  either  from  the  question  or 
the  answer,  or  from  a  careful  study  of  both. 

One  assumption  embraced  in  the  question  is,  that  the  aervices, 
the  value  of  which  the  witness  was  to  estimate,  included  "  vari- 
ous and  many  interviews  "  between  the  attorney  and  his  client 
How  various  and  numerous  they  were,  how  long  either  of  them 
continued,  or  to  what  they  related,  formed  no  part  of  the  pre- 
mises, on  which  the  witness  was  asked  to  give  a  valuation  to  the 
services.  Under  such  a  question,  a  witness  might  estimate  for 
more  interviews  than  occurred,  and  for  interviews  relating  to 
matters  of  difficulty,  when  they  were  not  of  that  character,  and 
for  interviews  consuming  much  time,  when  they  were  in  fiact 
brief  or  casual. 

It  may  not  be  out  of  place  to  observe  that  the  course  of  exami- 
nation at  the  trial  was  not  adapted  to  secure  a  determination  of 
the  issues  influenced  by  proper  considerations  only. 

Whether  the  action  of  Merkd  v.  Adaw  was  or  was  not  a 
referrible  one,  and  whether  Merkel's  attorney  should  have  moved 
promptly  in  it  for  an  order  of  reference,  is  a  question  of  law, 
and  of  practice,  which  the  referee  should  have  determined,  on 
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the  pleadings;  or  upon  the  pleadings  and  on  the  fiacts  proved,  as 
to  the  matters  to  be  investigated  on  the  trial  of  it 

Some  witnesses  express  the  opinion  that  the  Court  would  have 
ordered  it  referred  to  a  referee,  as  a  matter  of  course,  and  that 
Merkel's  attorney  should  have  moved  promptly  for  such  an  order. 

Others  testify  that  they  should  have  resisted  such  a  motion,  if 
made  by  Adair,  and  insisted  on  a  trial  by  jury :  one  that,  in  his 
opinion,  a  prudent  attorney,  under  any  circumstances,  should  not 
have  had  it  referred. 

Attorneys  and  counsel  were  examined  and  testified,  as  experts^ 
as  to  the  law  in  relation  to  referrible  cases,  and  whether  in  this 
case  the  attorney  should,  as  a  matter  of  course,  and  of  duty, 
have  moved  for  a  reference,  and  whether  he  had  or  had  not  a 
right,  in  the  discharge  of  his  legal  and  proper  duty,  to  open  the 
de£iult  These  opinions  upon  matters  of  law,  and  of  established 
practice  in  judicial  proceedings,  and  of  the  rights  and  duties  of 
an  attorney  is  between  himself  and  his  client,  were  proved,  and 
as  to  many  points  without  objection,  as  competent  matters  to  be 
submitted  to  a  referee  or  jury,  in  deciding  the  issues  of  fact 
joined  in  this  action. 

K  tried  before  a  Court  and  jury,  it  would  be  the  province  and 
duty  of  the  Court,  to  declare  the  law  and  practice  of  the  Courts,, 
so  far  as  it  might  be  necessary  or  proper  for  the  jury  to  be 
informed  of  either,  to  enable  them  to  decide  the  questions  of 
fiict  They  are  not  matters,  as  to  which  it  is  proper  to  take,  as 
evidence,  ike  opinions  of  witnesses.  The  orderly  course  of  pro- 
ceeding on  a  trial  before  a  referee,  is  the  same. 

When  the  services  actually  performed,  and  the  circumstances 
under  which  they  were  performed  have  been  shown,  the  proper 
proof  of  their  value  is  obvious.  It  is  by  the  evidence  of  those 
acquainted  with  such  services,  and  having  knowledge  of  their 
value,  or  of  the  usual  and  customary  charges,  where  they  are 
not  fixed  by  law. 

When  the  evidence  of  fiicts  alleged  to  constitute  negligence 
has  been  given,  it  is  for  the  Court  to  declare  whether  a  supposed 
state  of  facts,  if  fo\md  to  be  proved,  is  sufficient  to  establish  it; 
whether  the  alleged  negligence  relates  to  the  waiver  of  a  regular 
proceeding,  or  to  a  course  of  action  alleged  to  be  culpably  dilatory, 
and  actuEJly  prejudicial. 
52 


410  CASES  m  THE  SUPERIOR  COURT. 

Althause  v.  Radde. 

The  judgment  should  be  reversed ;  report  of  refeiee  set  aside, 
rule  of  reference  discharged,  and  a  new  trial  granted,  with  costs 
to  abide  the  event    Ordered  accordingly. 


Althause,  Plaintiff  and  Appellant,  v.  Badde  and  Bussell, 
Defendants  and  Respondents. 

1.  Under  the  Code,  as  it  was  amended  by  the  act  of  April  11,  1849,  lands 
may  be  partitioned  by  action. 

2.  A  party  entitled,  and  intending  to  commence  sach  an  action,  may,  before 
service  of  the  sommons,  procure  a  guardian  for  minor  defendants  to  be 
appointed,  in  the  manner  prescribed  by  2  R  S.,  317,  §§  2,  3. 

3.  When  a  guardian,  thus  appointed,  has  made  and  filed  such  a  bond  as  the 
order  appointing  him  and  the  Revised  Statutes  prescribe,*  and  has  given 
notice  thereof  to  the  party  intending  to  institute  such  action;  he  has 
thereby  effectually  consented  to  act  as  guardian,  and  has  accepted  of  his 
appointment  as  such. 

4.  The  summons  and  complaint^  in  such  action  for  partition,  should  be  served 
on  him  as  such  guardian,  and  such  service  is  a  legal  and  valid  service  <hi 
the  minors  whom  he  represents. 

6.  The  omission  of  such  guardian  to  file  an  answer  to  the  complaint^  or  to 
give  notice  of  his  appearance  in  the  action,  will  not  afiect  the  validity  of  a 
judgment  that  partition  be  made,  especially  if  an  answer  be  filed  by  virtue 
of  an  order  of  the  Court,  as  of  the  time  when  it  might  have  been  regularly 
served  as  a  matter  of  course ;  though  such  order  be  made  after  judgment 
has  been  perfected. 

6.  Such  defects  or  objections  are  not  sufGicient  to  justify  the  Court^  in  dis- 
missing a  suit  for  the  specific  performance  of  a  contract  to  purchase  lands, 
the  vendor's  title  to  which  depends  upon  the  validity  of  a  judgment  in  par- 
tition, rendered  upon  such  proceedings. 

(Before  Bosworth,  Hoffman  and  Pbbrrepont,  J.  J.) 
Heard,  June  15,-  decided,  July  3,  1858. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  for  the 
defendants,  rendered  at  a  Special  Term,  held  by  Mr.  Justice  Hoff- 
man, in  April,  1858.  Samiiel  B.  Althause  is  the  plaintiff,  and 
William  Eadde  and  Archibald  Russell  are  the  defendants. 

The  action  is  for  the  specific  performance  of  a  contract  made 
May  25th,  1857,  by  which  the  plaintiff  agreed  to  sell,  and  the 
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defendant,  Badde,  to  purchase  certain  lands  situate  in  the  city 
and  county  of  New  York.  The  time  for  performance,  as 
extended  by  the  parties,  was  August  5th,  1857.  All  the  ques- 
tions made  by  the  pleadings  were  disposed  of  by  a  stipulation 
.between  the  parties,  except  the  question  whether  the  plaintiflf,  on 
the  5th  of  August,  1857,  had  such  a  title  to  the  property  as  he 
was  bound  to  make  \mder  the  agreement  It  was  admitted  that 
the  plaintiffs  title  was  perfect,  unless  it  was  affected  in  one  of 
three  ways : 

First  By  a  mortgage  given  by  William  Ogilvie,  a  former 
owner  of  the  property,  to  Neziah  Wright,  and  a  judgment  of 
foreclosure  which  he  had  recovered,  but  under  which  judgment 
no  sale  had  been  made. 

The  mortgage  and  the  judgment  had  been  assigned  to  the 
plaintiff  and  fiie  defendants  were  duly  notified  of  that  fact,  on 
the  5th  of  August,  1857. 

Second.  The  former  owner,  William  Ogilvie,  made  a  general 
assignment  of  his  property,  including  the  premises  in  question,  to 
William  H.  Ogilvie,  on  the  20th  of  August,  1855,  in  trust  for  the 
benefit  of  creditors,  and  the  plaintiff  derived  his  title  through  the 
assignee,  by  a  deed  dated  October  20,  1856.  Soon  after  making 
the  assignment,  judgments  were  obtained  against  William  Ogilvie, 
the  assignor.  The  defendants  in  their  answer  attempted  to 
impeach  the  assignment,  and  alleged  that  it  was  made  when 
Wilham  Ogilvie  was  solvent,  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  his  creditors. 

Third.  The  four  children  of  a  Mrs.  Ewen  formerly  had  a  small 
interest  in  remainder,  (after  the  death  of  their  mother,)  in  the 
property ;  and  the  plaintiff's  title  was  perfect,  (in  so  far  as  it  was 
affected  by  the  suit  next  named,)  if  the  judgment,  which  had 
been  rendered  in  a  partition  suit,  was  binding  upon  the  children. 
The  partition  suit  was  for  the  partition  of  these  and  other  lands, 
and  was  brought  in  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York,  in  1849,  by  William  H.  Ogilvie,  against 
Ann  Proudfit  and  others,  the  children  of  Mrs.  Ewen  being  made 
parties,  as  defendants.  They  were  infants,  and  a  guardian  ad 
litem  (their  father,  John  Ewen),  was  appointed  for  them  by  the 
Court;  the  guardian  gave  and  filed  the  proper  bond,  and  notice 
of  that  fact  was  served  on  the  plaintiff's  attorney.     The  sum- 
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mons  and  complaint  in  the  suit  were  then  served  on  the  guardian, 
in  September,  1849,  and  also  on  each  of  the  minors  personally. 

The  guardian  did  not  (at  the  first)  enter  an  appearance,  or  put 
in  an  answer  for  the  children ;  nor  did  any  of  the  other  defend- 
ants answer,  and  judgment,  as  by  de&ult^  was  rendered  in, 
March,  1850,  that  partition  be  made. 

The  property  was  not  sold,  but  partition  was  made  among  the 
several  owners  in  proportion  to  their  respective  rights^  and  final 
judgment  was  rendered,  that  the  partition  be  holden  firm  and 
eflfectual  forever.  " 

The  judgment  roll  was  signed  and  filed,  August  7,  1850. 

In  July,  1857,  the  Court  of  Common  Pleas  allowed  the  guar- 
dian to  file,  and  he  did  file  an  answer  for  the  children,  n%mc  pro 
tunc^  as  of  the  2l8t  September,  1849,  (which  was  soon  after  the 
summons  and  complaint  were  served,  and  before  judgment  was 
rendered.)  The  order  was  made  on  an  affidavit  of  the  guardian, 
showing  very  fully  the  propriety  of  granting^it,  if  the  filing  of 
an  answer  was  necessary  or  allowable. 

The  case  on  appeal  (after  setting  forth  the  pleadings  and  the 
stipulation  read  on  the  trial,  before  referred  to,)  states  that  "  die 
plaintiff^s  counsel  then  offered  in  evidence  a  judgment  roll  and 
other  papers  connected  with  an  action*  commenced  in  the  Court 
of  Conmion  Pleas,  by  William  H.  Ogilvie  against  Ann  Proudfit 
and  others,  on  or  about  the  eleventh  day  of  September,  1849, 
including  a  petition  for  the  appointment  of  a  guardian  ad  likm^ 
for  Caroline  O.  Ewen,  Eliza  M.  Ewen,  Maria  L.  Ewen,  and  John 
Ewen,  Junior,  infismts,  and  the  order  of  the  Court  thereon. 

'^  It  was  admitted,  by  the  respective  counsel,  that  these  papers 
were  taken  from  the  files  of  said  Court  of  Common  Pleas,  and 
they  were  read  without  objection,  and  are  in  the  words  and 
figures  following,  to  wit:" 

From  such  ''other  papers"  (not  forming  part  of  the  judgment 
roll)  it  appears  that  on  die  9th  of  July,  1849,  a  notice  was  served 
on  John  Ewen,  the  general  guardian  of  Caroline  O.,  Eliza  M^ 
Maria  L.,  and  John  Ewen,  Jr.,  of  the  intention  of  Wm.  H.  Ogilvie 
to  apply  to  the  Court  of  Common  Pleas  of  New  York  city  and 
county,  on  the  twentieth  of  that  month,  to  appoint  a  suitable  per- 
son who  should  be  guardian  for  such  minors,  "who  should  be 
parties  "  (as  such  notice  states  )  ''  to  the  proceedings  on  an  appU- 
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cation  to  be  made  to  the  said  Court  for  a  partition  of  the  premises 
hereinafter  described,  and  a  copy  of  which  application  for  the 
appointment  of  a  goardian,  as  aforesaid,  is  hereto  annexed."  A 
copy  of  the  proposed  application  (including  a  written  consent  of 
John  K  Cisco  to  act  as  such  guardian)  was  served  with  such 
notice. 

On  the  27th  of  July,  1849,  John  Ewen  was,  by  an  order  of 
that  Court,  appointed  such  guardian.  On  the  28th  of  August, 
1849,  a  proper  bond,  executed  by  John  Ewen  as  such  guardian, 
and  by  sureties  duly  approved,  was  filed,  and  notice  thereof  was 
served  on  said  Wm.  H.  Ogilvie. 

A  summons,  in  the  action  for  partition,  dated  the  10th  of  Sep- 
tember, 1849,  and  a  complaint  therein,  verified  that  day  (both 
entitled  in  the  partition  suit),  in  which  John  Ewen  and  the  said 
four  minors  were  also  named  as  defendants,  were  served  on  said 
John  Ewen  (^'both  for  himself  and  as  the  guardian  of  the  said 
minors"),  on  the  fourteenth  of  said  September,  and  on  the 
seventeenth,  on  each  of  said  minors,  personally. 

The  affidavit  of  the  person  making  such  service  on  the  seyen- 
teenth  is  that  he  did,  on  the  day  above  named,  '^  personally 
serve  the  said  Caroline  G.  Ewen,  Eliza  M.  Ewen,  Maria  L.  Ewen, 
and  John  Ewen,  Jr.,  with  true  copies  of  the  foregoing  summons 
and  complaint,  and  hereto  annexed."  Such  affidavit  was  made 
on  the  day  of  such  service. 

The  ccmiplaint  was  amended  in  its  description  of  the  premises, 
and  in  some  other  particulars,  by  an  order  entered  (December  6, 
1849)  upon  due  previous  notice  of  an  application  therefor,  served 
(HI  each  of  the  defendants  personally. 

By  an  order  of  Court  dated  November  14th,  1849,  and  "  filed 
in  open  Court"  December  6th,  1850,  Andrew  Warner  was 
appointed  referee  ''for  the  purpose  of  taking  proo&  of  the  com- 
plainant's title  and  interest  in  the  premises,  and  of  the  several 
matters  set  forth  in  the  complaint  in  this  cause,  and  to  ascertain 
and  report  the  rights  and  interests  of  the  several  parties  in  the 
premiseSi  and  an  abstract  of  the  conveyances  by  which  they  are 
held." 

The  report  of  such  referee  is  dated  the  2d  of  March,  1850. 

On  the  4th  of  March,  1850,  ah  order  was  made  (on  notice 
dated  and  served  on  the  22d  of  February,  1850,  "  on  each  of  the 
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defendants  therein  mentioned,  by  leaving  a  copy  of  the  same  at 
the  respective  place  of  residence  of  each  one  of  said  defendants, 
with  persons  competent  to  receive  the  same,")  confirming  said 
report,  and  directing  partition  to  be  made,  and  appointing  com- 
missioners for  the  purpose. 

The  commissioners'  report  is  dated  the  20th  of  July,  1850. 
A  copy  of  said  report,  and  notice  of  a  motion  to  confirm  it  (for 
the  31st  of  July,  1850,)  were  served  on  the  20th  of  July,  (on 
Eliza,  Edward  P.  and  William  Ogilvie,  personally,)  and  on  the 
same  day  "  on  the  other  defendants  in  said  cause,  by  leaving  the 
same  at  their  respective  places  of  residence,  with  persons  com- 
petent to  receive  them." 

The  judgment  roU  itself^  contains  the  application  for  the 
appointment  of  a  guardian  for  the  minors  (the  Ewens,) ;  notice 
of  presenting  it;  the  order  appointing  John  Ewen  such  guardian; 
the  summons  and  complaint  in  the  action,  or  copies  of  them; 
an  order  allowing  the  complaint  to  be  amended  in  certain  par- 
ticulars; the  order  which  appointed  Andrew  Warner  referee, 
(which  recites  that  "  On  reading  and  filing  the  aflBidavit  of  Wil- 
liam H.  Ogilvie,  the  complainant  in  this  cause,  of  the  due  service 
of  the  summons  and  complaint  in  said  cause  on  the  several 
defendants  therein,  and  that  no  notice  of  appearance  nor  answer 
has  been  served  therein  on  said  complainant,  and  that  several  of 
said  defendants  are  infants,  it  is  ordered,  that  Andrew  Warner, 
of  said  city,  be  appointed  referee  in  said  cause,"  &c.) ;  the  report 
of  such  referee ;  the  order  confirming  such  report,  and  directing 
partition  made  and  appointing  conmiissioners  for  the  purpose; 
the  report  of  such  conunissioners ;  and  the  judgment  of  the 
Court  thereon ;  some  papers  forming  the  basis  of  an  order  for 
an  allowance  in  addition  to  the  ordinary  costs ;  an  order  to  that 
efEect  (and  which  in  terms,  also  confirms  the  report  of  partition, 
and  declares  that  **-tbe  partition  thereby  certified  be  holden  firm 
and  effectual  forever,"  and  which  is  signed  "C.  P.  D.");  the 
bill  of  costs  adjusted  August  6th,  1850 ;  and  an  order  directing 
the  proportion  thereof  (induding  the  extra  allowance,)  to  be 
paid  by  each  party. 

There  is  no  date  to  the  order,  granting  the  extra  allowance 
and  confirming  the  report,  so  that  it  can  be  determined  thereby, 
whether  it  was  granted  on  the  31st  of  July,  1850,  or  on  the  day 
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(the  5th  or  7th  of  August,  1850),  when  the  order  was  made 
declaring  the  proportion  of  costs,  to  be  paid  by  each  party. 

The  order  of  the  17th  of  July,  1867,  which  orders  "that  the 
said  answer  of  such  guardian  "  (which  answer  is  also  among  the 
papers  read  in  evidence  without  objection,)  be  filed  with  the 
clerk  of  this  Court  among  the  papers  in  the  above  entitled  pro- 
ceedings, nunc  pro  tuncj  to  take  effect  as  if  made,  filed,  and 
served  upon  the  21st  of  September,  1849,  to  be  without  prejudice 
to  the  subsequent  proceedings  in  this  action,"  was  not,  in  fact, 
annexed  to  the  judgment  roll,  but  was  filed  with  the  clerk  of  the 
Court  of  Common  Pleas,  on  the  17th  of  July  1857,  the  day  it 
was  made.  It  also  appeared,  that  on  an  affidavit  of  the  due  exe- 
cution and  filing  of  a  guardian's  bond,  on  the  28th  of  August, 
1849 ;  that  on  search  made  the  bond  could  not  be  found ;  an 
order  was  made  on  the  18th  of  October,  1856,  allowing  a  new 
bond  with  sureties,  acknowledged  and  approved,  to  be  filed  then 
as  of  the  28th  of  August,  1849,  which  was  done. 

Archibald  Russell  was  made  a  party  defendant,  by  reason  of 
his  being,  or  claiming  to  be  an  assignee  (from  Radde)  of  the  con- 
tract in  question.  Some  few  additional  matters  appearing  in 
evidence,  are  stated  in  the  opinions  delivered  at  General  Term. 

Mr.  Justice  Hoftman,  in  an  opinion  accompanying  his  decision 
at  Special  Term,  inter  aiia^  says : 

"  Various  objections  are  taken  to  the  title,  as  a  defense  to  the 
suit  I  think  sufficient  answers  are  to  be  found  to  all  of  them 
but  one.  .  . 

"  The  guardian  never  aK)eared  in  any  manner,  and  never 
answered.  .  . 

"  I  apprehend  that  a  judgment  against  an  infant  by  default, 
when  there  is  no  appearance  nor  answer  on  the  record^'  is  wholly 
errcMieous.  It  is  an  anomaly,  and  a  very  dangerous  one  to  be 
treated  lightly.  .  . 

"The  record  must  show  the  guardian's  acceptance  of  the 
office. 

"  I  hold  that  no  step  against  the  infants  can  be  valid  without 
an  appearance  by  the  guardian,  through  or  without  an  attorney. 
And  then  the  notice  prescribed  by  this  rule  (the  seventy-eighth 
of  1849  )  will  be  given,  and  the  Court  will  have  an  opportunity 
of  looking  to  the  infants'  rights  in  this  early  stage.  (See  177th 
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rule  of  the  Court  of  Chancery,  124th  rule  under  the  judiciary 
act,  and  the  seventy -third  of  the  present  rules.) 

"It  may  be  that  an  answer  is  not  essential,  but  I  consider  it  of 
the  highest  importance  that  it  should  be  filed. 

"  In  Varian  v.  Stevens  (2  Duer  S.  C.  R,  685),  which  has  been 
referred  to,  the  appointment  of  a  guardian  without  service  of  a 
summons  on  the  infant,  was  held  regular,  and  then  that  the 
jurisdiction  of  the  Court  was  complete  when  an  answer  on 
behalf  of  the  infants  had  been  put  in  by  him. 

"  Has  the  order  of  July,  1857,  permitting  an  answer  of  the 
guardian  to  be  filed,  nunc  pro  tunc^  cured  the  objection? 

"I  am  in  great  doubts  upon  this  point,  but  do  not  see  my  way 
so  clearly  that  it  has  remedied  the  defect,  as  to  enforce  the 
purchase. 

"  The  views  I  have  thus  taken  lead  to  the  conclusion  that  the 
plaintiff  cannot  enforce  this  contract" 

He  dismissed  the  complaint,  and  firom  the  judgment  dismiss- 
ing it,  this  appeal  was  ts^en  by  the  plaintiff. 

Oreene  C.  Branson^  for  the  plaintiff  and  appeUaat 

L  The  objection  to  the  title  rests  on  the  assumption  that  the 
judgment  in  partition  is  utterly  void  for  want  of  jurisdiction  in 
the  Court;  for,  however  erroneous  or  irregular  the  proceedings 
may  be,  if  the  Court  has  jurisdiction,  its  judgment  is  clearly 
valid,  and  constitutes  a  good  link  in  a  chain  of  title.  ^ 

IL  The  Court  had  jurisdiction,  both  as  to  subject  matter  and 
parties. 

1.  That  the  Court  had  jurisdiction  of  the  subject  matter — the 
partition  of  lands  in  the  city  and  county  of  New  York — cannot 
be  denied.  (2  R  S.,  817,  §  1;  Stat.  1849,  p.  701,  §§  448,  465; 
Code  of  1849.) 

2.  The  New  York  Common  Pleas  is  a  Court  of  general  juris- 
diction (as  contra-distinguished  &om  those  of  special  and  limited 
authority),  and  the  jurisdiction  of  such  Courts  over  the  parties 
is  presumed,  until  the  contrary  is  proved 

In  other  words,  when  the  subject  of  the  action  or  proceeding 
is  within  the  legal  cognizance  of  the  Court,  the  law  presumes 
that  all  the  necessary  and  proper  steps  were  taken  to  warrant 
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the  judgment;  and  the  presumption  extends  to  the  means  of 
acquiring  jurisdiction  oyer  the  person  of  the  defendant,  as  well 
as  to  other  matters.  (Foot  v.  iSevens,  17  Wend.,  488 ;  Hart  v. 
Ssixas^  21  id.,  40,  45,  54;  Chemung  Canal  Bank  v.  Jiidson^  4 
Seld.,  ;254;  Kemp^s  Lessee  v.  Kennedy^  6  Cranch,  173,  185; 
Voorhees  v.  Bank  U.  ^,  10  Peters,  449 ;  OrignorCs  Lessee  v.  Astor^ 
2  How.,  819;  Bloom  v.  Burdick,  1  Hill,  180,  189;  Schneider  v. 
JfcFarlandj  2  C!omst,  459;  Mller  v.  Brinherhqf,  4  Denio,  118; 
Thompson  v.  Tolmte^  2  Peters,  157;  ex  parte  Tobias  Watkins^ 
8  id.,  198,  204,  207;  People  v.  Nevins,  1  Hill,  154;  Fowkr  v. 
Griffin,  8  Sand£  S.  0.,  885.) 

8.  This  doctrine  of  presuming  jurisdiction  over  the  person  of 
the  defendant,  is  forcibly  illustrated  by  rules  of  pleading  which 
are  &miliar  to  every  lawyer. 

When  the  plaintiff  counts  on  the  judgment  of  a  Court  of 
special  and  limited  authority,  he  must  aver  the  existence  of  all 
the  fistcts  on  which  jurisdiction  depended.  But  when  he  counts 
on  the  judgment  of  a  Court  of  general  jurisdiction,  it  is  enough 
that  the  subject  was  within  the  legal  cognizance  of  the  Court, 
and  the  pleader  need  allege  nothing  beyond  the  &ct  that  judg* 
ment  was  recovered  for  debt,  damages,  property,  or  some  other 
matter  upon  which  the  Court  could  legally  adjudicate. 

And  so  strong  is  the  presumption  of  jurisdiction  over  the 
person,  that  the  defendant  cannot  impeach  the  judgment  without 
expressly  negativing  every  fiict  from  which  jurisdiction  might 
arise.  {Starbuck  v.  Murray^  6  Wend.,  148,  159;  Harrod  v. 
Barretto,  1  Hall,  155;  S.  G,  2  id.,  802;  Shumway  v.  Stahnan,  4 
Cow.,  292.) 

4  There  was  no  attempt  to  overthrow  the  presumption,  by 
showing  affirmatively  the  want  of  any  ficM^t  upon  which  jurisdic- 
tion depended. 

5.  When  the  Court  has  jurisdiction  of  the  subject  and  party, 
its  judgment  is  never  void,  however  erroneous  or  irregular  it 
may  be.  And  if  no  guardian  had  been  i^pointed,  the  judgment 
would  only  have  been  erroneous  or  irregular,  not  void.  See 
cases  above  cited,  and  Oroghan  v.  Livingston,  (MS.  Court  of 
Appeals,  March  Term,  1858 ;  since  reported  in  17  N.  Y.  R,  218.) 

6.  But  a  guardian  was  appointed,  and  the  only  error  which 
the  Judge  foimd  in  the  proceedings  was  that  the  guaidiaa 
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neither  put  in  an  answer  nor  entered  an  appearance  in  Court^ 
and  the  judgment  was  by  default  To  this  there  are  several 
answers. 

a.  It  is  to  be  presumed,  on  the  principle  already  stated,  that 
the  proper  steps  were  taken  to  bring  the  guardian  before  the 
Court,  and  also  that  the  guardian  gave  all  proper  attention  to 
the  rights  and  interests  of  the  children,  and  the  want  of  a  formal 
answer  or  other  appearance  in  Court  was  neither  an  error  nor  an 
irregularity.  (2  R.  S.,  819,  §§  13,  22,  24,  86;  78th  Euleol  1849, 
now  Rule  78.) 

In  addition  to  the  presumption,  it  appears  that  the  guardian 
did,  in  &ct,  discharge  his  whole  duty  to  the  children,  and  a 
formal  answer  would  have  been  an  idle  ceremony.  (Rule  78  of 
1849,  now  Rule  73.) 

6.  If  there  was  any  error  it  was  cured  by  subsequently  putting 
in  an  answer,  under  the  order  of  the  Court,  nunc  pro  iunc^  as  of 
the  proper  time.  {Crogkan  v.  Livingston;  MS.  Court  of  Appeals, 
March  Term,  1858.) 

c.  It  was  at  the  most  only  an  error  or  irregularity  which  might 
be  corrected  on  appeal  or  motion.  It  did  not  render  the  judgment 
void,  and  of  course  it  constituted  a  valid  link  in  the  chain  of 
title. 

Until  reversed  on  appeal,  or  set  aside  on  motion,  the  judg- 
ment was  binding  and  conclusive,  upon  the  children  as  well  as 
the  other  defendants. 

m.  Though  the  presumption  was  enough  for  the  plaintiff's 
.  purpose,  it  fully  appeared  that  the  Court  did,  in  fact^  acquire  juris- 
diction over  the  persons  of  the  infants,  as  well  as  the  other 
defendants. 

1.  A  guardian  ad  litem  for  the  infiints  was  duly  appointed, 
and  gave  and  filed  the  proper  bond.  (2  R.  S.,  817,  §§  2  to  4; 
Code  of  1849,  §  448;  Varian  v.  /Sfevena,  2  Duer,  685;  Rule  57 
of  1849,  not  in  the  present  rules;  Lyle  v.  Smith,  13  How.  Pr. 
R,  104;  Jennings  v.  Jennings,  2  Abb.  Pr,  R.,  6;  Croghanr. 
Livingston,  MS,;.  Disbrow  v.  Folger,  6  Abb.  Pr.  R.,  58;  55th, 
56th,  58th,  59th  Rules  of  1849,  now  Rules  52,  58,  54,  55.) 

2.  The  sumi^ons  and  complaint  wpre  then  served,  both  on  the 
in&nts  and  their  guardian.  And  then  the  jurisdiction  of  the 
Court  was  complete.  (Code  of  1849,  §  189.) 
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8.  The  affidavits  of  service  were  not  so  fall  as  they  should 
have  been.  (Code  of  1849,  §  188;  Rale  90  of  1849,  now  Rale 
84.) 

But  that  only  makes  a  question  of  regularity.  Jurisdiction 
does  not  depend  upon  an  affidavit  of  service,  but  upon  the  fact 
that  service  was  actually  made;  and  that  fiict  is  fully  established. 
(Code  of  1849,  §  189.) 

lY.  The  purchaser  was  in  no  peril  that  the  title  might  fail  in 
consequence  of  any  supposed  error  in  the  judgment. 

1.  There  was  no  error  in  the  judgment,  for  which  it  might  be 
reversed  on  appeal. 

It  being  the  judgment  of  a  Court  of  general  jurisdiction,  the 
appellate  tribunal  would  presume  that  everything  was  rightly 
done  to  warrant  the  judgment,  including  the  appointment  of  a 
guardian  for  the  infants.  (See  cases  on  second  point) 

2.  A  guardian  was,  in  &ct  duly  appointed  for  the  infants,  and 
that  appeared  by  the  record.  (See  above.  III,  1.) 

8.  Although  the  guardian  did  not  put  in  an  answer,  or  do  any 
other  act  in  Court,  that  was  not  an  error  for  which  the  judgment 
might  have  been  reversed. 

It  was  not  even  an  irregularity.  (See  above,  II,  6.) 

4.  If  there  was  originally  any  error  or  irregularity  in  the  pro- 
ceedings, it  was  cured  by  subsequently  putting  in  an  answer  for 
ihe  infants  nunc  pro  tunc  as  of  the  proper  time,  under  the  order 
of  the  Court  {Croghan  v.  Livingston,  supra.) 

5.  Whatever  error  there  may  have  been  in  the  judgment,  the 
time  for  an  appeal  had  gone  by  years  before  the  time  when  the 
contract  to  purchase  should  have  been  performed.  (Code  of  1849, 
§§  882,  848.) 

The  guardian  had  written  notice  of  the  judgment  as  early  as 
November  28,  1850. 

6.  The  in&nts  have  no  day  in  Court  after  attaining  their 
majority,  to  show  cause  against  the  judgment 

a.  They  only  have  such  day  when  it  is  given  to  them  in  the 
decree,  and  there  is  nothing  of  the  kind  in  this  judgment  (Mac- 
pherson.  Infants,  412  to  480.) 

b.  No  such  day  to  show  cause  could  be  given,  for  the  judg- 
ment is  final  and  conclusive  upon  in&mts  as  well  as  other 
parties.  (2  R.  S.,  817 ;  §§  8,  85.) 
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7.  The  title  of  a  parchafler  acquired  under  the  judgment 
would  not  be  defeated  by  a  dubsequent  reversal  of  the  judgment 
{Manning^s  Case,  8  Coke,  96 ;  Woodcock  v.  Bennet^  1  Cow.,  711 } 
Carter  v.  Simpson^  7  John.,  585,  586.  And  see  Jackson  v.  Bari- 
kttj  8  John.,  861 ;  Jackson  v.  BoseveU,  18  id.,  97 ;  Jackson  r. 
De  Lancy,  ii,  586 ;  Jackson  y.  JRobins,  16  id.,  587.) 

Y.  Nor  was  the  purchaser  in  any  peril  that  the  judgment 
might  be  set  aside  on  motion  for  irregularity. 

1.  There  was  nothing  in  the  case  upon  which  to  base  such  a 
motion. 

If  an  objection  should  be  taken  that  the  affidavits  of  serving 
the  summons  and  complaint  were  defective,  the  answer  would 
be,  that  service  was  in  fact  duly  made. 

2.  The  time  within  which  such  a  motion  could  be  made  had 
elapsed  long  before  the  contract  in  question  was  made.  (2  R  S., 
869,  §  2.) 

8.  If  the  power  to  set  aside  the  judgment  still  existed,  no 
Courts  in  the  exercise  of  a  sound  discretion,  would  for  a  moment 
entertain  such  a  motion.  The  guardian  ad  litem  was  the  father 
and  general  guardian  of  the  infants ;  he  not  only  gave  bail  for 
the  faithful  performance  of  his  duties  as  guardian,  but  his  wife, 
(the  mother  of  the  children,)  had  a  life  estate  in  the  property  of 
which  the  children  were  seised  in  remainder,  and  was,  of  ooursd, 
interested  to  have  the  partition  made  as  &vorabIy  to  the  in&nts 
as  the  justice  of  the  case  would  warrant  The  guardian  gave 
careful  attention  to  the  proceedings,  from  the  beginning  to  the 
end ;  and  there  is  no  pretence  that  justice  was  not  done  to  the 
in&nts,  as  well  as  others.  All  the  parties  to  the  judgment  are 
satisfied,  and  each  has  been  in  the  enjoyment  of  the  share 
allotted  to  him,  for  nearly  eight  years.  The  premises  in  ques- 
tion fell  to  the  share  of  William  Ogilvie.  In  1856  he  conveyed 
the  property  to  William  H.  Oj^ilvie,  in  trust,  for  the  payment  of 
deb^  and  in  1866  William  H.  Ogilvie  sold  and  conveyed  the 
property  to  the  plaintifil 

And  now  afler  all  the  parties  in  interest  have  acquiesced  in 
the  judgment  for  nearly  eight  years,  and  after  two  sales,  (and 
perhaps  many  more,)  have  been  made,  a  third  person,  who  is  a 
stranger  to  the  proceedings,  seeks  to  get  rid  of  his  contract  by 
attacking  the  judgment    No  court  of  justice  will  give  him  its  aid. 
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YL  The  judgment  should  be  reversed,  and  the  usual  judg- 
ment should  be  rendered  for  the  specific  performance  of  the 
contract,  with  costs.  In  other  words,  the  plaintiff  is  entitled  to 
such  judgment  as.the  Court  below  should  have  given. 

Walter  Euffier/ardy  for  the  defendants  and  respondents. 

L  To  entitle  the  appellant  Althause  to  the  relief  asked,  it 
must  appear  that  he  had  on  the  6th  day  of  August,  1857,  a  good 
title  to  the  premises  in  question  free  from  incumbrances,  (except 
such  as  are  mentioned  in  the  agreement  of  sale.)  And  particu- 
larly as  he  claims  under  the  Ogilvie  partition,  it  must  appear  by 
the  record  of  those  proceedings,  that  all  parties  thereto  were 
before  the  Court,  and  bound  by  the  judgment  Said  record 
shows  on  the  contrary,  that  the  four  in&nt  children  of  Maria  L. 
Ewen  are  not  bound  by  said  proceedings,  and  are  now  vested 
with  an  undivided  one-twentieth  part  of  the  premises  in  question. 

The  objections  to  the  proceedings  in  the  Ogilvie  partition  in 
the  order  in  which  they  appear  in  the  case  are  as  follows,  viz. ; 

1.  The  lot  furthest  from  Broadway,  and  described  in  the 
answer,  is  the  lot  sought  to  be  affected  by  this  partition. 

The  petition  Ibr  the  appointment  of  guardian  for  the  infimt 
children  of  Maria  L.  Ewen,  does  not  describe  this  lot 

2.  The  order  appointing  John  Ewen  guardian  ad  Utem^  recites 
the  petition,  showing  that  W.  H.  Ogilvie  intends  to  apply  ''to 
this  Court  for  a  division  and  partition  (f  certain  fremiset  in  said 
represeniaUon  specified  f^  and  ordered,  that  John  Ewen  be  appointed 
"  guardian  of  said  minors  for  the  special  purpose  of  taking  charge 
of  the  interests  of  said  minors,  in  relation  to  the  proceedings  for 
a  partition  of  the  premises  be/ore  mentioned^  bond  in  $600,  to  be 
filed.'' 

The  guardian  has  no  authority  derived  firom  the  only  souree 
of  power,  the  Court,  to  act  for  tixe  children  of  Maiia  L.  Ewen, 
in  reference  to  the  lot  in  question.    It  is  not  mentioned. 

The  unborn  children  of  Maria  L.  Ewen  (if  any)  are  not 
repfesented  at  all;  the  proceedings  throughout  being  confined  to 
Ihie  children  then  living  by  name. 

8.  There  is  no  cons^t  by  John  Ewen  to  act  as  guardian ;  his 
name  is  interlined  in  Hit  order  of  appointment  over  that  of  John 
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B.  Cisco,  whose  consent  is  on  file.  John  Ewen  does  not  once 
appear  in  the  proceedings,  or  do  one  act  to  show  that  he  entered 
upon  the  execution  of  his  duties  as  guardian.  The  infants,  on 
coming  of  age,  have  no  action  against  him  for  neglect  of  duty, 
even  if  there  was  a  bond  on  file,  as  he  never  qualified  or  acted 
as  guardian. 

4,  Neither  by  the  record  nor  on  the  minutes  of  the  Court  does 
there  appear  to  have  been  any  bond  filed  by  John  Ewen,  as 
guardian,  under  the  order  of  appointment.  In  1856,  an  attempt 
is  made  to  supply  this  &tal  defect  under  section  8  of  *'  An  Act  in 
relation  to  the  partition  of  lands,"  passed  April  14th,  1852,  p. 
411,  Laws  of  1852.  Affidavit  that  bond  was  filed  and  lost,  and 
thereupon  a  new  bond  is  filed  nunc  pro  tunc.  The  act  only 
authorizes  a  new  bond  to  be  filed  in  a  case  like  this,  where  the 
guardian  "  has  entered  upon  the  execution  of  his  duties^ 

6.  The  action  was  attempted  to  be  commenced  in  1849,  under 
the  special  statutory  proceedings  in  relation  to  partition  pro- 
ceedings in  Common  Pleas,  (2d  ed.  2  R  S.,  p.  817,  %  2,  Partition) 
by  appointing  guardian  before  suit  was  brought — the  Code  requir- 
ing it  to  be  done  after  summons  served ;  then,  after  order  was 
made  appointing  guardian,  the  action  is  commenced  by  serving 
summons  under  Code — an  unauthorized  practice;  and  the  action 
being  commenced  under  the  Code,  there  was  no  guardian  duly 
appointed  in  the  action. 

6.  The  complaint  has  been  amended  by  interlineation,  so  as 
to  describe  the  right  lot  There  is  no  order  authorizing  the 
amendment,  and  the  guardian  is  not  appointed  to  partition  this 
lot 

7.  The  affidavit  service  of  summons  is  defective,  in  that  it  does 
not  state  how  or  where  the  service  was  made. 

8.  The  answer  of  John  Ewen,  filed  nunc  pro  tunc,  in  July, 
1857,  can  have  no  more  effect  than  if  filed  by  a  stranger.  He 
was  no  longer  the  guardian,  and  his  submission  of  the  rights 
and  interests  of  the  children  to  the  Court  now,  can  have  no  efiEect 
to  cure  his  laches  before  judgment 

If  the  children  were  not  bound  at  the  entry  of  the  partition 
judgment  in  1850,  John  Ewen  cannot  bind  them  now  by  a  paper 
on  which  the  Court  could  not  now  act,  if  it  desired  to  do  so. 

9.  John  Ewen  neither  appeared  or  answered  as  guardian. 
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either  generally  or  speciallj,  or  did  any  other  act  in  the  suit  He 
neither  took  care  of  the  interests  of  the  infants  personally  or 
submitted  their  rights  and  interests  by  general  answer,  so 
that  the  court  could.  Nor  was  the  judgment,  in  fact,  ever 
brought  before  the  Court  "  There  was  error  in  said  complaint, 
or  application^  in  stating  the  proportions  due  the  respective 
parties,  in  which  error  this  deponent  was  aocidentiy  led." 

Deponent  "  did  not  suppose  it  necessary  for  him  to  appear  in 
the  action  and  to  serve  an  answer  upon  the  plaintiff  on  behalf 
and  as  guardian  of  said  infants  respectively,  although  he  was 
ready  to  do  the  same,  if  thereby  he  had  supposed  the  rights  of  said 
infaints  would  have  been  better  protected,  or  that  it  was  necessary 
to  render  any  judgment  or  decree  in  the  action  binding  on  said  infants?^ 

"  He  4id  not  wish  to  mingle  in  the  proceedings  formally,  any 
further  tiian  his  duty  as  such  guardian  seemed  to  iipquire." 

And,  thus  mistaking  his  duty,  he  did  not  act  at  alL 

The*  affidavit,  for  order  to  amend  complaint  is, 

"  That  no  -notice  of  appearance  nor  answer  has  been  served  on 
this  deponent  by  any  one  of  said  defendants."  That  deponent 
has  discovered  complaint  is  erroneous  in  statements  of  interests. 

That  plaintiff  is  entitied  to  more — y^  instead  of  yV« 

Edward  P.  Ogilvie  is  entitied  to  more — jt  instead  of  yV- 

Maria  L.  Ewing  to  ^Vi  in  fee,  before,  nothing. 

Infants  are  entitied  to  less — ,V  instead  of  yV- 

An  order  was  made,  in  accordance  to  amend  tiie  complaint 

But  complaint  has  never  been  amended. 

The  affidavit  for  order  of  reference  is, 

''  That  no  notice  of  appearance  nor  answer  has  been  served  on 
said  complainant  by  any  one  of  the  defendants^ 

The  order  of  reference,  recites  due  proof  of  no  appearancei 
and  no  answer  of  any  of  defendants,  and  that  several  are  infiemts. 
This  order  was  made  before  tiie  complaint  was  ordered  to  be 
amended,  and,  after  the  amendment  tiie  complainant  proceeded 
under  this  old  order. 

The  referee's  report  does  not  certify  that  he  was  attended  by 
any  one  representing  in&nts. 

10.  The  affidavits  of  service  of  all  the  papers  in  the  action  on 
the  infitnts  are  all  defective,  and  show  the  several  services 
wortiiless. 
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The  two  first  in  not  showing  that  copies  served  were  left  with 
the  parties,  and  all  the  others  for  the  same,  and  for  the  addi- 
tional and  following  reason,  viz.:  K  a  party  appears,  papers 
maj  be  served  at  his  place  of  business  or  house.  If  not,  in  case 
it  is  necessary  to  serve  the  papers,  the  service  must  be  personal 
And  the  affidavits  do  not  show  where  or  how  the  notices  were 
served. 

The  case  must  therefore  be  conjsidered  as  if  no  papers  what- 
ever had  been  served  on  the  infEtnts.  The  record  must  be  per- 
fect in  itself. 

11.  The  decree  upon  rights  and  interest^  appointing  commis- 
sioners,^ &c.,  recites :  '*  The  defaiUt  of  the  de/endanttfor  twt  appear- 
ing  and  showing  title  to  the  proportions  which  ihej  may  chum, 
of  premises  set  forth  in  the  complaint  of  the  said  William  H. 
Ogilvie  in  this  cause,  and  for  not  anawering  the  said  complaint^ 
having  been  duly  entered.^^ 

Judgment  cannot  be  taken  against  infants  by  default, — there 
being  no  appearance  and  no  answer  for  them.  {Yoimg  r.  WhO- 
taker,  1  A.  K.  MarshalFs  Bep.,  897 ;  Chapman  v.  Mmroe^  8  Dana 
Sep.,  86 ;  ffol/brd  v.  Piatt,  Croke,  James,  464.) 

The  decree  then  proceeds:  *^And  the  Court  having  ascer- 
tained by  the  proo&  so  taken,  declare  the  rights,  titles  and 
interests  of  the  said  parties  to  Ae  proceedings  in  this  oause^  plain- 
tiff as  well  as  defendants,  so  far  as  the  same  ham  appeared^  to  be 
as  follows,  viz." 

It  therefore  appears  that  the  jt^m  guardian  not  having  appeared, 
that  the  decree,,  by  its  own  terms,  does  not  affect  the  infants,  and 
in  this  respect,  the  decree  is  strictly  in  pursuance  of  the  Statute 
of  Partition,  and  follows  its  wording.  (§  26, 2d  ed.,  2d  voL  R.  S., 
original  paging,  821.) 

12.  The  bulk  of  the  judgment  roll  is  made  up  of  pretended 
copies  of  some  of  the  originals,  probably  in  hopes  that  some  or 
all  of  the  originals  might  be  lost,  as  the  very  first  paper  copied — 
the  petition  for  appointment  of  guardian  —  is  a  &!ia^  ooipj. 

18.  The  judgment  final  is  not  entered,  by  order  of  the  Court, 
nor  have  the  proceedings  to  this  point  been  before  the  Court  at 
all.    The  judgment  \&  signed  by  tlie  clerk  on  de&ult 

n.  Every  statute  authority  in  derogation  of  the  common  law 
to  divest  the  title  of  one  and  transfer  it  to  another,  must  be 
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Strictly  pursued,  or  the  title  will  not  pass.  The  purchaser  must 
ghow,  step  by  step,  that  everything  has  been  done.  He  must 
collect  and  preserve  all  the  facts  and  muniments  upon  which  the 
validity  of  his  title  depends.  {Slr^oer  v.  Kdly,  7  Hill,  25,  and 
esses  cited.) 

UL  The  record  in  these  special  proceedings  must  show  that 
the  court  had  jurisdiction  of  the  case,  or  else  the  whole  proceed- 
ings are  void,  and  may  be  attacked  in  any  collateral  manner  by 
the  in&nts  when  they  come  of  age,  who  would  not  be  bound  by 
the  proceedings. 

1.  The  suit  in  partition  is  a  proceeding  in  rem.  *'  In  such 
cases,  the  jurisdiction  of  the  Court  (particularly  as  it  is  a  special 
statutory  proceeding)  teas  confined  to  the  suhfect  matter  $et  /brth  and 
described  in  the  petition.  There  is  no  principle  of  law  or  justice 
which  could  or  should  extend  it  further." 

The  record  shows  that  the  premises  described  in  the  petition 
for  appointment  of  guardian,  and  for  the  partition  of  which  John 
Ewen  was  appointed  guardian,  have  not  been  partitioned,  but 
another  lot,  not  mentioned  in  said  petition,  (being  the  lot  in 
question)  has.  The  petition  announces  to  the  parties  defendants 
that  a  partition  is  demanded  of  the  land,  which  it  describes. 
The  court  had  no  authority  to  go  beyond  it,  and  the  partition 
of  any  other  land  was  clearly  beyond  the  jurisdiction  of  the 
Court,  manifest  upon  the  record,  and  therefore  void.  {ponmSie  v. 
Qripig,  21  Barb.  S.  C.  R,  14.) 

2.  The  Court,  at  Special  Term,  erred  in  admitting  the  oral 
testimony,  to  prove  that  a  bond  had  been  filed  by  John  Swen, 
the  quasi  guardian  in  1849 :  Because 

To  cut  ofT  or  determine  the  rights  of  in&nts  by  a  statutory 
proceeding,  it  is  necessary  that  the  record  should  show  that  all 
the  necessary  steps  have  been  strictly  followed.  A  guardian's 
bond  must  have  been  filed  in  this  case,  pursuant  to  the  order  of 
appointment  of  guardian,  and  unless  the  record  shows  such  bond 
on  file,  there  is  nothing  to  bar  the  infants  Ewen  from  maintain- 
ing an  action  of  ejectment  for  their  portion  of  the  premises  in 
question,  on  coming  of  age.  The  purchaser  is  not  bound  to  take 
a  title  in  which  he  may  be  compelled  to  show  in  such  action  of 
ejectment,  a  bond  filed,  by  evidence  outside  the  record  (which 
would  probably  be  impossible.) 
54 
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The  record  title  roust  be  complete. 

The  Court,  at  Special  Term,  erred  in  admitting  the  oral  testi- 
mony,  to  prove  the  due  service  of  summons  and  complaint  in 
the  partition,  and  thereby  supply  the  defect  in  record. 

Because,  the  defect  in  the  proof  of  service  of  sunmions  on 
in&nt  defendants,  in  the  partition  suit,  on  which  the  plaintiff's 
title  depends,  cannot  be  cured  by  oral  evidence  in  another  suit 
to  compel  the  defendant  to  take  title.  The  record  of  the  parti- 
tion suit  must  show  all  the  necessary  proof  and  steps  to  eut  off 
the  infant's  rights. 

The  defendant  is  not  bound  to  take  title  to  the  premises  in 
question,  where  he  may  be  compelled  to  show,  in  an  action  of 
ejectment  by  the  infants,  a  proper  service  of  summons  by  oral 
evidence  (which  would  probably  be  impossible,)  and  which  in  * 
this  case  becomes  doubly  necessary,  because  the  alleged  guaidian 
did  not  attend  to  his  duties  after  the  order  of  appointment 

4.  The  Court,  at  Special  Term,  erred  in  admitting  oral  testi- 
mony, to  prove  that  a  bond  had  been  filed  by  John  Ewen,  the 
quasi  guardian,  in  1849. 

For  the  same  reasons  as  stated  under  the  2d  subdivision  of 
this  point,  to  the  testimony  of  Ewen. 

rV.  John  Ewen  could  not  be  appointed  gu&rdian  of  his  in£Eint 
children.  He  had  an  adverse  interest  to  them.  His  wife  being 
life  tenant  of  the  share  to  be  set  apart  to  the  ih&nts,  and  also 
having  or  claiming  an  interest  in  fee  in  another  portion  of  the 
premises ;  which  interest  in  fee  was  not  shown  to  the  Court  by 
the  petition  for  appointing  him  guardian ;  the  same  being  sub- 
sequently brought  in  by  amendment,  which  at  the  same  time 
reduced  the  infent's  interest.  {The  Oity  of  London  v.  NoAj  4 
Atk.,  885.) 

Y«  The  in&nts  Ewen,  not  having  appeared  or  answered,  and 
judgment  being  taken  by  de&ult  against  them,  they  are  not 
bound  by  the  partition. 

Section  115  of  Code,  "When  an  in&nt  is  a  party  he  mud 
appear  by  guardianJ^ 

The  practice  in  this  partition  is  certainly  an  anomsfty ,  as  stated 
by  Judge  Hoffi£AN  in  his  opinion,  and  there  shown,  by  the 
cases  dted  by  him. 

YL  A  court  of  equity  has  no  means  of  binding  the  question 
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as  against  adverse  claimants,  or  indemnifying  the  purchaser,  if 
its  own  opinion  should  ultimately  turn  out  to  be  not  well 
founded ;  and  therefore  will  not  compel  a  purchaser  to  take  any 
title  where  there  is  a  rational  doubt  upon  it,  although  the 
opinion  of  the  Court  might  be  that  it  was  a  good  title. 

The  defendant  cannot  be  compelled  to  take  the  premises 
unless  the  plaintiff  has  a  good  marketable  title ;  i.  e.,  one  which 
may  at  all  times  and  under  all  circumstances  be  forced  by  him 
upon  an  unwilling  purchaser. 

The  Court  wiU  not  compel  a  purchaser  to  take  a  title  which 
will  expose  him  to  litigation  or  hazard,  and  where  there  is  the 
opinion  of  learned  men  against  the  title,  a  court  of  equity  will 
not  compel  him  to  take.  (Here  we  have  also  the  opinion  and 
judgment  of  Special  Term.) 

Even  if  the  Court  should  think  the  title  good,  it  will  not  com* 
pel  the  purchaser  to  try  its  opinion  at  his  expense,  {Oooper  v. 
Dernie^  1  Vesey,  cases  cited  in  note ;  Stapkton  v.  SboUj  16  id., 
274;  Braybroke  v.  Inskip^  8  id.,  428;  Jioake  y.  Kidd,  5  id.,  647; 
Boae  V.  OaUandj  id.,  186,  188;  Smith  v.  Death,  5  Madd.,  871; 
Price  V.  Strange,  6  id.,  159,  164;  Seymour  v.  Delancy,  1  Hop. 
Ch.  R,  4S6 ;  Pyrke  v.  Waddingham,  17  Eng.  L.  and  Eq.  R., 
538.) 

The  English  Courts  will  not  compel  a  purchaser  to  take  title, 
unless  it  is  so  entirely  free  from  doubt  that  they  would  loan 
money  upon  it  {Sheffield  v.  Mulgrave,  2  Vesey,  J.,  526,  529 ; 
Jwrvis  V.  Northumberland,  IJ.  &  W.,  557. ) 

yn.  John  Ewen's  answer  in  the  partition  proceedmgs,  made 
and  filed  in  1857,  under  an  order  that  it  be  filed  nuric  pro  tunc 
as  of  1850,  was  simply  a  nullity.  His  power,  if  he  ever  had 
any,  was,  after  tlie  judgment,  at  an  end.  He  had  never  con- 
sented to  act,  never  appeared,  never  answered.  He  was  not 
gaardian  at  the  time. 

The  answer,  filed  seven  years  after  judgment,  submitted 
nothing  to  the  Court.  The  object  of  the  answer  was  to  enable 
the  Court  io  look  into  and  guard  the  interests  of  the  inJ&nts 
before  judgment.  The  Court  could  not  at  this  time  alter  or 
amend  the  judgment  if  wrong. 

The  partition  was  at  an  end  with  the  entry  of  said  judgment 
in  1850.    If  the  infants'  interests  were  not  barred  in  the  premises 
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in  qaestion  at  that  time,  the  filing  of  an  answer  in  1867  cannot 
divest  that  interest 

YIIL  The  deed  given  in  evidence,  has  no  bearing  in  the  case; 
and  if  it  had,  John  Ewen  had  no  power  to  sign  any  conveyance 
whatever  fi>r  his  children,  and  would  only  show,  as  he  has,  in 
his  affidavit,  (made  to  obtain  leave  to  file  an  answer,  ntmc  pro 
iunc^)  an  anxiety  to  conclude  his  children's  rights,  incompatible 
with  his  duty  as  guardian. 

PiSRRSPONT,  J.-*- The  sole  question  in  this  case  relates  to  the 
plaintiffs  title  to  real  estate  in  the  city  of  New  York,  which  is 
admitted  to  be  good  if  a  judgment,  in  partition,  rendered  in  the 
Court  of  Common  Pleas  of  the  city  and  county  of  New  York, 
in  the  year  1850,  is  valid. 

Prior  to  the  partition,  the  four  infant  children  of  John  Ewen 
and  wife  had  an  interest  in  remainder  in  these  Ismds  (after  their 
mother's  death),  and  the  important  question  is  whether  they 
have  been  divested  of  that  interest  by  the  decree  in  partition  7 

Many  irregularities  in  those  partition  proceedings  are  com- 
plained of  which  need  not  here  be  considered;  since  a  mere 
irregularity,  which  the  Court  may  at  any  time  correct,  does  not 
make  the  judgment  void,  and  cannot  now  be  reviewed  in  this 
collateral  way. 

A  careful  ezaminationof  the  case  discloses  clearly  and  b^ond 
all  question,  the  following: 

^  First  That  the  Court  of  Common  Fleas  in  which  the  judgmast 
was  rendered  had  jurisdiction  of  the  subject  matter  of  the  action. 
(2  R.  S.,  817,  §  2;  Stat  1849,  p.  701;  Code,  1849.) 

Second.  That  the  lands  being  situate  in  the  city  of  New  York, 
and  the  parties  residing  there,  and  the  defendants  all  having 
been  personally  served  with  the  summons  and  complaint,  the 
Court  had  jurisdiction  both  of  the  subject  matter  of  the  suit  aad 
of  the  parties  to  the  action. 

Third.  That  John  Ewen,  the  father  of  the  four  infiint  childrm, 
was  appointed  the  guardian  cul  liiem^  and  filed  the  prop^  bond, 
and  notice  of  that  fibot  was  served  upon  the  plaintiff's  attorney, 
and  that  the  summons  and  complaint  in  the  partition  suit  were 
then  served  peisonally  upon  their  said  guardian,  and  upon  each 
of  thein&nts. 
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Fourth.  That  the  lands  were  partitioned  among  the  sereral 
owners  according  to  their  respective  rights,  and  final  judgment 
in  partition  was  signed,  and  Uie  judgment  roll  was  filed  August 
7th,  1850. 

Fifth.  That  the  lands  in  controversy  were  bj  said  judgment 
in  partition  allotted  to  Wm.  H.  Ogilvie,  from  whom  the  plaintiff 
derives  title ;  and  that  in  order  to  confirm  the  tide  more  effeo* 
toally  in  said  Ogilvie,  John  Ewen  (for  himself,  and  as  guardian 
for  his  four  infant  children,)  and  all  the  other  parties  to  the  par* 
tition  suit,  joined  in  a  deed  of  quit  claim  to  said  Ogilvie,  reciting 
the  judgment  of  the  Court  of  Common  Pleas  in  partition,  the 
appointment  of  the  said  guardian,  &a 

This  deed  is  dated  November  28, 1860. 

The  guardian  did  not  enter  any  formal  appearance,  nor  put  in 
any  answer  for  the  infants,  but  all  the  defendants  in  that  suit, 
suffered  default*;  and  judgment  as  by  de&ult,  was  rendered  that 
partition  be  made. 

In  accordance  with  that  judgment,  the  parties  entered  into 
their  respective  estates,  and  there  is  no  suggestion  of  fraud  or 
deception  of  any  kind,  or  of  any  injustice  having  been  done  to 
any  one,  in  making  the  partition. 

In  July,  1857,  and  before  the  commencement  of  this  action,  a 
question  having  been  made  as  .to  the  propriety  of  a  judgment 
against  the  infants  by  de&ult;  the  guardian  ad  litem  applied  to 
the  Court  for  leave  to  file  his  answer  nunc  pro  tune,  as  of  the 
2l8t  of  September,  1849,  which  application  was  granted  and  the 
answer  was  filed. 

The  guardian  appears  to  have  been  aware  of  each  and  aU  of 
the  proceedings  in  partition,  and  to  have  been  watchful  of  the 
interests  of  the  in&nts  who  were  his  own  children,  but  seems 
not  to  have  been  aware  that  any  answer  was  necessary,  since 
there  was  no  objection  to  the  prayer  of  the  complaint 

No  question  whatever  is  made  of  the  good  fiuth  of  the  pro* 
ceedings  in  partition,  nor  is  there  a  suspicion  that  the  infants 
have  been  defrauded;  but  the  defendants  insist  that  by  reason 
of  defects  in  the  partition  proceedings  the  judgment  was  invalid, 
and  that  the  in&nts'  interests  in  these  lands  were  not  divested, 
and  that,  therefore,  the  plaintiffs  title  is  defective. 

If  the  guardian  had  originally  appeared  and  put  in  the  same 
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answer  which  he  was  afterwards  allowed  to  file,  there  seems  to 
be  no  serious  question  that  the  plaintiff's  title  would  have  been 
good;  and  such  would  have  been  the  regular  and  proper  course 
for  the  guardian  to  pursue. 

In  the  absence  of  any  authority,  I  can  see  no  good  reason  to 
hold,  that  where  the  guardian  ad  litem  is  properly  before  a  Court 
which  has  jurisdiction  of  the  subject  matter,  and  of  the  parties 
to  the  suit,  a  decree  in  partition  would  be  void,  merely  because 
the  guardian  confessed  the  truth  of  the  complaint  by  suffering  a 
default,  instead  of  interposing  a  formal  answer. 

Section  three  of  the  statute  relating  to  partition  is  in  these  words : 

"  §  8.  The  guardians  so  appointed,  and  who  shall  give  a  bond 
as  hereinafter  directed,  shall  represent  their  respective  minors  in 
the  proceedings  for  partition  hereby  authorized,  and  their  acts  in 
rdaiion  thereto  shaU  be  binding  on  siuch  minors^  and  shall  be  as  vaUd 
as  tfdone  by  such  minors  qfier  having  arrived  aXfuR  ageP  (2  R.  S., 
p.  817,  §3.) 

In  my  judgment  a  fair  construction  of  the  statute  cited,  leaves 
no  reasonable  doubt  that  a  judgment  in  partition  may  be  valid 
without  answer  by  the  guardian.  At  any  rate  it  was  in  this 
case  but  a  defect  which  the  Court  had  power  to  remedy  and  this 
they  have  done,  (firoghan  v.  Livingston,  6  Abbott^  850.)  * 

We  are  to  presume  that  the  Court  of  Common  Pleas  in  ren- 
dering their  judgment  have  been  as  careful  of  the  interest  of 
the  infants  as  any  other  Court  would  have  been. 

It  is  the  duty  of  the  Court  to  guard,  with  care,  the  interests 
of  infants ;  but  it  often  happens  in  this  countiy  that  the  only 
way  to  save  any  estate  to  infants  is  to  make  partition,  and  order 
sale  of  lands.  Taxes,  assessments,  and  other  incumbrances  will 
frequently  eat  up  the  in&nt's  entire  estate,  unless  a  part  can  be 
disposed  of  to  protect  the  rest 

The  Court  will  not  compel  a  party  to  take  a  doubtful  title. 
By  a  doubtful  title,  is  meant,  one  about  which  the  Court  enter- 
tains a  reasonable  question  grounded  upon  something  which 
appears  in  the  case.  There  is  nothing  appearing  in  this  case 
which,  in  the  opinion  of  the  Court,  can  in  any  manner  impair 
the  validity  of  the  title  in  question. 

♦  Sinoo  reported  in  17  N.  Y.  R.,  2ia 
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We  oonclude  that  the  judgment  of  the  Court  of  Common  Pleas 
is  not  void*  That  until  reversed  it  is  valid.  That  the  plaintiff's 
title  is  not  bad  by  reason  of  any  defects  pointed  out  by  the 
defendants'  counsel,  and  that  the  judgment  should  be  reversed, 
and  a  judgment  entered  that  the  contract  be  specifically  per- 
formed. 

BoswoBTH,  J. — First  Was  the  appointment  of  John  Ewen, 
as  guardian  of  the  four  minors,  regular;  or  if  irregular,  was  it 
irr^ular  merely,  or  coram  Twnjwdice^  and  void? 

Second.  Does  the  omission  of  the  guardian,  (assuming  his 
appointment  not  to  be  void,)  to  file  an  answer,  affect  the  validity 
of  the  judgment? 

Third.  If  it  does,  was  the  defect  cured  by  the  filing  of  an 
answer  by  the  guardian,  under  the  order  authorizing  it?  The 
proper  answer  to  these  questions,  will  dispose  of  all  points 
presented  by  the  present  appeal. 

In  considering  the  first  of  these  questions,  (as  well  as  the  last 
two,)  it  should  be  borne  in  mind  that  the  .Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,  is  a  Court  of  gene- 
ral jurisdiction,  within  the  common  law  meaning  of  that  phrase. 
{Foot  V.  Stevem,  17  Wend.,  488;  Hart  v.  /Sfewow,  21  id.,  40.) 

Under  all  statutes  passed  by  the  legislature  of  the  State  of 
New  York,  giving  power  to  its  Courts  to  make  partition  of 
lands,  that  Court  has  had  jurisdiction  of  proceedings  for  that 
purpose,  when  the  land  to  be  partitioned  was  situate  in  the  city 
and  county  of  New  York.  (Act  of  March  16,  1786;  1  vol. 
Laws  of  New  York,  Gr.  ed.,  p.  165,  §  1;  1  R  L.,  p.  507,  §  1, 
and  statutes  cited  in  a  note  thereto;  2  B.  S.,  817,  §  1.) 

When  the  proceedings  in  question  were  commenced,  and  until 
after  final  judgment  was  rendered,  the  Code  as  amended  by  the 
act  of  April  11, 1849,  was  in  force,  (Laws  of  1849,  p.  618.)  It 
was  not  again  amended,  until  July  10, 1851,  (Laws  of  1851,  p. 
876),  except  in  the  single  matter,  found  on  the  eighth  page  of 
the  same  volume. 

By  the  Code,  the  powers  of  the  Court  of  Common  Pleas  are 
as  plenary  in  all  actions  of  which  it  had  jurisdiction,  as  those 
of  any  other  Court  It  has  jurisdiction  of  suits  at  law,  and  in 
eqtdty,  (the  Court  of  Chancery  having  been  abolished);  and 
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under  the  Code,  the  mode  of  prcSbdore  in  all  Coorts  of  leoord 
is  the  same. 

The  Code  of  1849,  (Laws  of  1849,  p.  701,  §  448,)  providea, 
that  ''the  provisums  of  the  Reviaed  Statutea  relating  to  the  parti- 
tion of  lands,  tenements  and  hereditaments,  held  or  possessed 
by  joint  tenants,  or  tenants  in  common,  shall  apply  to  actions  for 
such  partition  brought  under  this  act,  so  &r  as  the  same  can  be 
so  applied  to  the  substance  and  subject  matter  of  the  action, 
without  r^ard  to  its  form." 

Bj  the  provisions  of  the  Revised  Statutes,  (2  R  S.,  817,  §§  2 
and  11),  the  guardian  of  minor  defendants  was  to  be  appointed, 
before  a  petition  for  partition  was  served,  on  notice  to  their  gene* 
ral  guardian  of  an  intention  to  apply  for  such  an  appointment 

If  these  provisions  are  made  applicable  to  actions  for  parti- 
tion under  the  Code,  by  section  448,  of  the  Code  of  1849;  then 
the  appointment  was  strictly  regular,  and  was  made  in  a  manner 
authorized  by  statute  law. 

By  the  act  of  the  16th  of  March,  1785,  {mproj)  and  which 
was  the  first  act  passed  for  the  partition  of  lands  under  the  state 
government,  ( 1  R.  L.,  p.  507,  note*),  no  action  of  any  Court  was 
required  to  appoint  oommissioners  to  make  partition  except  in  a 
certain  contingency.  A  party  wishing  partition  to  be  made, 
appointed  commissioners  for  the  purpose,  and  advertised  as  pre- 
scribed by  section  1,  of  the  act  of  March  16,  1785 ;  and  if  no 
objection  was  made  to  such  conmiissioners ;  they  proceeded  to 
make  partition.  No  guardians  were  appointed  for  infiints,  in  the 
proceedings  initiated  according  to  section  1,  of  that  act 

The  provisions  of  sections  15  and  16  of  that  act,  conform  in 
substance,  to  the  subsequent  statutes  in  relation  to  the  partition 
of  lands,  by  proceedings  in  Court  for  that  purpose ;  and  provide 
for  the  appointment  of  guardians  for  minors.  (§  16.) 

By  sections  15  and  16  of  that  act,  it  would  seein  that  the 
guardian  ad  litem  might  be  appointed,  after  the  petition  for  par- 
tition was  presented. 

Under  the  act  of  April  12, 1818,  the  Court  was  authori£ed  to 
appoint  guardians  for  minors,  for  any  of  the  purposes  intended 
by  that  act,  ^*  before  or  after  the  commencement  of  any  proceed- 
ing by  virtue  thereof,^'  (1  R  L,  611,  §  8 )  and  no  previous  notice 
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to  the  minor  or  his  general  guardian,  of  an  intention  to  make 
snch  an  application  to  the  Court  was  required. 

Sections  2  and  8,  of  2  Bevised  Statutes,  817,  are  in  substance, 
the  same  as  section  8,  of  1  Revised  Laws,  511,  with  the  qualifica- 
tion that  the  former  require  notice  of  such  application  to  be  given 
to  minors  residing  in  the  state,  or  to  their  general  guardian. 
(Revisors'  Notes,  8  R  S.,  710.) 

That  was  done  in  the  present  case.  The  petition  for  the 
appointment,  notice  of  presenting  it^  and  an  affidavit  of  due 
personal  service  of  both,  on  the  general  guardian  of  the  minors 
by  delivering  copies  thereof  "  to  him  personally,"  are  among  the 
papers  produced  ia  evidence.  The  judgment  roll  contains  the 
petition  or  a  copy  of  it,  and  the  order  appointing  John  Ewen 
guardian,  recites  that  it  is  made,  on  filing  such  petition,  and 
satisJEictory  proof  by  affidavit,  "  Uiat  due  notice  has  been  served 
on  John  Ewen,  the  general  guardian  of  said  minors,  of  an  inten- 
tion to  apply  to  this  Court "  for  such  order. 

Under  the  Revised  Statutes,  therefore,  the  first  proceeding  was 
Ab  appointment  of  a  guardian  for  minors  who  were  to  be  made 
defendants ;  the  next  was  the  service  of  a  petition  for  partition 
on  him,  with  notice  of  presenting  the  petition.  The  complaint 
and  summons  with  service  of  them  are,  under  the  Code,  a  substi- 
tate  for  the  petition  and  notice  of  presenting  it  and  service  of  the 
latter  two. 

In  the  nature  of  things  it  is  as  proper  and  desirable  that  a 
guardian  be  appointed  for  minors  before  summons  and  com- 
plaint are  served  under  the  Code,  as  that  one  should  have* 
been  appointed  before  service  of  a  petition  under  the  Revised 
Statutes. 

Section  448,  of  the  Code  of  1849,  authorizes  such  a  practice. 
So,  at  all  events,  the  Court  of  Common  Pleas  seem  to  have 
decided,  in  the  case  in  question,  and,  as  I  think,  correctly. 

Rule  67,  (of  the  Rules  of  1849)  which  contains  regulations  for 
carrying  into  efTeci  sections  115  and  116  of  the  Code  relative  to 
the  appointment  ot  guardians  ad  litem;  by  excluding  from  its 
operation  the  appointment  of  a  guardian  *'  in  a  partition  suiti^ 
shows,  as  I  think,  that  all  the  judges  (who  met  on  the  1st 
Wednesday  of  August,  1849,  and  made  general  rules  of  practice, 
nnder  §  470,  of  the  Code  of  1849,)  were  of  the  opinion,  that  the 
55 
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guardian  in  partition  was  to  be  appointed  as  the  Revised  Sta^ 
tutes  in  that  behalf  had  prescribed. 

I,  therefore,  conclude,  that  the  appointment  of  John  Ewen  as 
guardian  was  regular  and  valid  He  gave,  as  guardian,  such  a 
bond,  and  with  such  sureties,  as  the  order  appointing  him  and 
the  Revised  Statutes  required.  The  sureties  justified,  and  were 
in  due  form  approved  by  a  judge  of  the  Court  The  bond  thus 
executed  and  approved  was  filed  with  the  clerk  of  the  Court,  on 
the  28th  of  August,  1849.  These  acts  manifested,  in  an  authen- 
tic and  satis&ctorj  manner,  the  consent  of  John  Ewen  to  act  as 
such  guardian,  and  expressed  his  acceptance  of  his  iq[>pointmeQt 
as  guardian,  and  constituted  notice  to  the  Court  o£  those  &ct8. 
He  also  gave  notice  of  those  facts,  on  the  same  day,  to  the  plain- 
tiff. Thenceforth,  proceedings  for  a  partition  might  be  prosecuted, 
treating  him  as  a  legal  and  regularly  appcwted  guardian. 

The  summons  and  complaint,  in  the  action,  were  served  on 
him  as  such  guardian.  In  proceeding  under  the  Revised  Statutes, 
the  petition  and  notice  of  presenting  it  (for  which  the  former  are 
substitutes)  must  have  been  served  on  the  guardian,  to  operate 
as  service  of  them  on  the  minors.  The  service  of  the  summons 
and  compl^nt  on  the  guardian  is  authorized  by  section  448  of 
the  Code  of  1849.  The  minors,  by  virtue  thereoi^  were  regu- 
larly in  Court,  in  an  action  of  i^ch  the  Court  had  juxisdictioD, 
and  in  which  it  thereby  acquired  jurisdiction  of  the  persona  of 
the  minors. 

The  minoFS  wwe  also  severally,  and  personally,  served  with  a 
copy  of  the  summons  and  complaint  This  was  a  sufficient  servioe 
by  the  Code.  It  satisfied  section  184,  subdivision  2  of  the  Code, 
even  if  they  were  imder  the  age  of  fourteen  years ;  and  if  they 
were  over  that  age,  then  the  service  was  clearly  sufficient  (§  184, 
sub.  4,  id.)  The  proof  made  of  the  service  satisfies  the  require- 
ments of  section  188.  Any  rules  of  Court,  that  require  an 
affidavit  <^  servioe  to  contain  more  particulars,  may  affect  ques- 
tions of  mere  practice  and  regularity ;  but  they  cannot  affect  the 
jurisdictional  competency  of  the  Court  to  proceed  in  the  action. 
Although  the  affidavit  of  service  does  not  state  all  that  rule 
(ninety  of  the  Rules  of  1849)  requires;  yet  it  nowhere  appeaia 
that  the  service  was  not  in.  &ct  such  as  that  rule  Teqpites  the 
affidavit  of  the  servioe  should  show  it  was. 
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From  the  service  of  the  summoDS  the  Court  acquired  juris- 
diction of  the  action,  and  had  control  of  all  the  subsequent 
proceedings,  (Code  of  1849,  §  189 ;  Laws  of  1849,  p.  644.) 

Second.  Does  the  omission  of  the  guardian  to  file  an  answer 
affect  the  validity  of  the  judgment  7 

Section  8,  of  2  Revised  Statutes,  817,  declares  that  guardians 
appointed  and  who  shall  give  bond  as  they  direct  "shall  represent 
their  respective  minors  in  the  proceedings  for  partition  hereby 
authorized;  and  their  acts  in  relation  thereto,  shall  be  binding 
on  such  minors,  and  shall  be  as  valid  as  if  done  by  such  minors 
after  having  arrived  at  full  age."  The-  Revised  Statutes  do  not, 
in  terms,  require  an  answer.  Sections  28  and  25  (§§  22,  24,) 
contemplate  a  judgment  by  de&ult  Rule  78  (of  the  Rules  of 
1849,)  does  not  contemplate  that  a  guardian  must  answer.  This 
rule  was  in  force  when  the  summons  and  complaint  were  served, 
and  continued  in  force  until  after  judgment  perfected.  The 
usual  answer  in  such  a  case,  under  the  former  practice  was,  that 
the  minors  by  tiieir  guardian  say  ^'  that  they  are  strangers  to  all 
and  singular  the  matters  and  things  in  the  complaint  in  these 
proceedings  set  forth,  and  that  these  defendants  are  respectively 
infants  under  the  age  of  twenty-one  years,,  and  claim  such  inte^ 
rest  in  the  premises  as  they  are  respectively  entitled  to;  and 
they  submit  their  rights  and  interests  in  the  matter  in  question 
to  the  protection  of  this  honorable  Court."  (Hoffinan's  Ch'y  Pr., 
VoL  8,  p.  Ixxiv,  No.  94;  Vol.  1,  id.,  288.)  This  does  not  give 
the  Court  much  information*  Such  an  answer  is  not  authorized 
by  section  149  of  the  Code  of  1849. 

Notwithstanding  such  an  answer  was  put  in;  section  168  of 
the  Code,  if  applicable  to  such  a  case,  would  authorize  tiie  plain- 
tiff and  the  Court  to  treat  all  the  material  allegations  of  tiie 
complaint,  as  true,  (Laws  of  1849,  p.  649.)  And  Rule  78  (of  the 
Rules  of  1849,)  authorizes  such  a  reference  as  was  made  to  Mr. 
Warner,  "  where  the  rights  and  interests  of  the  several  parties, 
as  stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
o£  the  defendants  are  in&nts,  or  absentees,  or  unknown." 

It  is  by  such  a  reference  that  the  Court  protects  the  interests 
<tf  infants.  And  Rule  seventy-eight  (of  the  Rules  of  1849),  like 
Rule  seventy-eight  (of  the  Rules  of  1858),  by  omitting  all  allusion 
to  the  £act  of  an  answer  being  put  in  by  a  guaxdian  fi)r  minors, 
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imports  that  the  judges,  making  the  rules,  did  not  think  such 
an  answer  material.  The  practice  as  to  answering,  and  upon 
failure  to  answer,  was  to  be  sought  in  the  Code,  when  no  con- 
trary rule  was  prescribed  by  the  Bevised  Statutes  relative  to 
partition. 

The  omission  of  the  guardian  to  answer,  after  he  has  been  regu- 
larly brought  into  Court  by  a  personal  service  of  the  summons 
and  complaint  on  him,  is  as  much  an  "  act "  within  the'^mean- 
ing  of  section  8  of  2  Revised  Statutes,  page  317,  as  the  putting  in 
of  an  answer  which  states  that  he  knows  nothing,  and  has  nothing 
to  say,  except  that  he  wishes  the  Court  to  protect  the  minora. 

I  think  an  omission  to  answer  is  not  an  omission  in  conflict 
with  any  duty  imposed  by  the  Revised  Statutes ;  is  authorized 
by  the  Code,  and  proper  when  the  allegations  of  the  Complaint 
are  believed  to  be  true  (Code  of  i 849,  §§  149,  157),  and  is  a  case 
provided  for  by  Rule  78  of  the  Rules  of  1849. 

In  construing  section  448  of  the  Code  of  1849,  the  two  con- 
cluding paragraphs  of  section  471,  and  the  Code  itself,  it  must 
be  borne  in  mind  that  "the  rule  of  common  law,  that  statutes  in 
derogation  of  that  law  are  to  be  strictly  construed,  has  no  appli- 
cation to  that  act"  (The  Code^  Laws  of  1849,  p,  704,  §  467.) 

I  think  the  judgment  was  not  invalid,  or  ineflfectual,  merely 
because  no  answer  was  filed  by  the  guardian  of  the  minors. 

8d.  But)  at  most,  the  omission  to  answer  affected  only  a  ques- 
tion of  mere  practice ;  it  did  not  render  all  proceedings  subse- 
quent to  service  of  the  summons  and  complaint  coram  mm  juiice 
and  void.  The  Code  of  1849,  §  178,  declares  that "  the  Court  may, 
at  any  time,  in  furtherance  of  justice,"  do  certain  specified  things, 
and  "may  likewise,  in  its  discretion,  allow  an  answer,  .  .  to  be 
made,  or  other  act  to  be  done  aft^er  the  time  limited  by  this  act" 

I  think  the  legislature  competent  to  vest  such  a  power  in  the 
Courts,  and  that  amendments  made  under  the  power  thus  granted 
are,  until  the  order  allowing  them  is  reversed  or  otherwise 
annulled,  as  valid  and  efficient  as  if  the  acts  done  by  force  of  such 
permission  to  amend  had  been  first  done  within  the  regular  time, 
as  prescribed  by  the  Code. 

I  speak,  of  course,  of  a  case  like  the  present  (as  it  is  unneces- 
sary to  go  further),  where  the  thing  omitted  is  really  a  matter 
of  mere  form,  and  the  amendment  allowed  raises  no  new  question, 
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nor  presents  any  one  that  has  been  adjudicated,  in  any  new  or 
modified  form. 

The  Code  of  1849,  section  176  (Laws  of  1849,  p.  651)  declares 
that  "  the  Court  shall,  in  every  stage  of  the  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect" 

As  it  is  found  and  not  controverted,  that  the  partition  made 
was  just  and  fair,  and  that  the  interest  of  each  party  was  truly 
stated ;  it  is  a  matter  of  no  practical  consequence  to  the  minors 
whether  their  guardian  omitted  to  put  in  an  answer ;  or  whether 
he  had  put  in  one  stating  that  the  complaint  was  true,  (if  he 
knew  its  allegations  to  be  true);  or  denying  that  he  had  "any 
knowledge  thereof  sufficient  to  form  a  beUef " ;  or  such  a  one  as 
was  put  in,  nunc  pro  tunc. 

The  provisions  of  the  Bevised  Statutes^  in  relation  to  a  writ 
of  error  upon  any  final  judgment  in  partition  are,  that  error 
may  be  assigned  "for  any  erroneous  adjudication  upon  the 
rights  of  any  of  the  respective  defendants  or  respective  plain- 
tiffs," &c.  2  R.  S.,  329,  §§  77  to  80,  (§§  75  to  79.) 

Section  86  (§  86),  p.  822,  declares  that  the  "judgment  shall 
be  binding  and  conclusive,  (1.)  on  all  parties  named  therein, 
and  their  legal  representatives  who  shall,  at  the  time,  have  any 
interest  in  the  premises  divided,  as  owners  in  fee,  or  as  tenants 
for  years,  or  as  entitled  to  the  reversion,  remainder  or  inheri- 
tance of  such  premises  after  the  termination  of  any  particular 
estate  therein,"  &c.  The  controlling  effect  of  such  a  statutory 
provision,  is  strikingly  illustrated  by  Vanderpod  v.  Van  Valkm- 
burgh,  (2  Seld.,  190,  198  and  199.) 

In  addition  to  these  views,  it  may  be  observed,  that  the  pro- 
ceedings cannot,  now,  be  set  aside  for  any  irregularity  in  the 
progress  of  them.  (2  R.  S.,  859,  §  2.)  Section  176,  of  the  Code 
of  1849  (the  law  in  force  when  the  partition  suit  was  commenced 
and  judgment  in  it  was  rendered)  prohibits  a  reversal,  for  any 
defect  in  the  proceedings,  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party. 

The  manuscript  opinion  furnished  to  us,  in  Oroghan  v.  Living- 
ston, (since  reported  in  17  N,  Y.  R.,  218,)  seems  to  me,  to  be 
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decisive  upon  the  questions  raised  in  this  case.  In  perusing 
that  opinion,  and  considering  what  is  casually  said  of  proceed- 
ings by  petition,  before  the  Code,  in  the  common  law  courts, 
it  should  be  borne  in  mind,  that  in  actions  for  partition  under 
the  Code,  the  powers  of  the  New  York  Common  Pleas  to  amend; 
or  do  any  other  act  in  the  cause,  whether  by  way  of  amendment 
or  otherwise,  are  as  ample  as  those  of  the  Supreme  Court.  As 
to  actions  of  which  both  have  a  concurrent  jurisdiction ;  the 
powers  of  either  Court  in  respect  to  the  proceedings  in  such 
action,  are  as  extensive  as  those  of  the  other,  or  those  of  the  late 
Court  of  Chancery ;  and  the  same  intendments  will  be  made  to 
support  the  judgment  of  the  Court  of  Common  Pleas,  as  of 
eitiier  of  the  others. 

But  the  only  defect  is,  (assuming  the  guardian  to  have  been 
regularly  appointed,  and  to  have  been  before  the  Court  as  such) 
that  the  plaintiff  proceeded  to  judgment  before  the  guardian 
formally  appeared  and  put  in  an  answer.  As  the  rights  of  the 
infants  were  truly  stated  in  the  complaint^  (as  it  was  amended) 
and  as  a  fair  partition  was  made,  the  minors  have  not  been 
prejudiced  in  any  substantial  right 

The  service  of  papers,  made  subsequent  to  the  service  of  the 
summons  and  complaint^  is  said  to  be  defective  and  worthless. 
K  the  provisions  of  the  Code  of  1849  regulate  this  matter,  no 
service  of  any  paper  or  proceeding  in  the  ordinary  course  of  the 
action,  subsequent  to  service  of  the  summons  and  complaint^ 
was  necessary,  as  no  "  notice  of  appearance  in  the  action  "  was 
given,  nor  demurrer  or  answer  was  served  by  either  defendant. 
(§  414,  Laws  of  1849,  p.  694.) 

By  2  Revised  Statutes,  section  14,  (§  15,)  page  319,  affix- 
ing the  notices  "in  the  office  of  the  clerk  of  the  Court,"  is 
made  equivalent  to  personal  service  on  the  party  to  be  affected 
thereby,  and  is  expressly  authorized,  when  a  different  service 
has  not  been  specially  directed. 

It  does  not  appear  that  service  was  not  also  made  in  that 
manner;  and  if  held  to  be  the  appropriate  mode;  it  will  be  pre- 
sumed, in  support  of  the  judgment  of  a  Court  of  general  juris- 
diction, to  have  been  so  made. 

The  phrase,  "so  &r  as  the  same  shall  have  appeared,"  in  section 
24,  (§  28)  2  Revised  Statutes,  821,  and  the  phrase,  "  so  £Ea*  as  the 
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same  have  appeared,"  contained  in  the  judgment  or  decree,  refers 
to  the  rights,  titles  and  interests  of  the  parties,  and  not  to  the  par- 
ties theiDselyes,  as  the  respondents'  counsel  erroneously  supposes 
and  contends.  And  the  judgment  or  decree,  states  the  rights 
and  interests  of  the  minors;  they  haying  been  ascertained  under 
the  reference  for  that  purpose. 

It  is  only  when,  '^  the  part  or  interest  of  any  parties  who  shall 
not  have  pleaded  in  the  cause,"  .  .  *4n  and  to  such  premises, 
shall  not  have  appeared  by  the  evidence  in  the  cause,"  that  section 
24,  (§  25,)  of  2  Bevised  Statutes,  p.  821,  requires  that  the  "  Court 
shall  give  judgment  that  partition  be  made,  so  &r  as  the  rights 
or  interests  of  the  parties  who  are  known,  and  have  appeared  in 
the  said  cause  shall  have  been  ascertained,"  &c. 

But  in  such  a  case,  the  parties  whose  rights  have  been  ascer- 
tained, are  to  have  partition,  and  an  assignment  to  them  of  their 
ascertained  proportion,  and  "  the  residue  of  the  premises  shall 
remain  for  the  parties  whose  interests  have  not  been  ascertained, 
subject  to  division  between  them  at  any  future  time."  (§§  25, 
26,  2  R  S.,  321.) 

The  Court  had  power  by  the  Revised  Statutes,  to  aniend  the 
complaint,  in  its  statement  of  the  interest  of  the  parties.  2 
Eevised  Statutes,  820,  §  20.  (sec  19.) 

Under  the  Code,  which  alone  allows  a  party  to  proceed  by 
action,  the  power  to  amend  the  complaint  is  unquestionable. 
(Code  of  1849,  §§  169,  173, 176.) 

I  think  the  complaint  was  erroneously  dismissed,  and  that  the 
judgment  appealed  fix)m  should  be  reversed.  All  the  material 
facts  are  either  admitted  by  the  written  stipulation  of  the  parties 
or  are  established  by  record  evidence,  and  a  new  trial,  therefore, 
would  seem  to  be  unimportant  to  either  party,  and  I  understand 
is  not  desired  by  either. 

Judgment  should  be  entered,  that  the  contract  in  question  be 
specifically  performed. 

Hoffman,  J.,  concurred. 
Judgment  accordingly. 
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HoTT,  Plamtiff  and  Bespondent,  v,  Ths  New  Yobk  Lifk 
Insubakce  Compaky,  Defendants  and  AppellantB. 

1.   It  is  not  essential  to  the  validity  d  a  poHcy  of  life  insoranoe,  issued  to  one 
person  on  the  life  of  another,  that  the  person  obtaining  such  policy  be  a  cre- 
ditor of  the  one  whose  life  is  insured. 
2|   It  is  enough  that  according  to  the  ordinary  course  of  eyents,  pecuniary 
1  loss  or  disadvantage  will  naturally  and  probably  result  from  the  death  of  the 
\one  whose  life  is  insured,  to  the  person  obtaining  the  policy. 
3.   On  such  a  pc^cy,  the  sum  insured  is  the  measure  of  the  iDsurer's  Uabili^. 
(Before  Boswobth,  Hoffmam  and  Pierrbpont,  J.  J.) 
Heard,  June  16;  Decided,  July  3, 185& 

Tms  is  an  appeal  by  the  defendants,  {The  New  York  Life 
Insurance  Company)  from  a  judgment  entered  against  them 
(February  9,  1858)  in  favor  of  the  plaintiff,  {Oliver  Hbyt,)  on  the 
report  of  B.  W.  Bonney,  Esq.,  as  referee. 

The  action  is  on  a  policy  of  insurance,  dated  the  22d  of  May, 

1849,  effected  by  one  Anson  W.  Francis,  with  the  defendants,  in 
the  sum  of  $1,000,  for  the  term  of  three  years,  on  the  life  of 
Thomas  F.  Castle.  Castle  died,  and  proof  of  his  death  satisfac- 
tory to  the  company,  was  served  on  or  before  the  1st  of  May, 

1850.  On  the  Sd  of  June,  1866,  Francis  assigned  to  the  plain- 
tiff the  said  policy,  and  all  claims  and  demands  by  reason  of  the 
issuing  thereof  and  of  the  death  of  CasUe. 

The  defendants  refused  to  pay  on  the  ground  that  Francis  had 
no  insurable  interest  in  the  life  of  Castle,  and  that  the  policy  was 
therefore  void ;  or  that  if  he  had  an  insurable  interest  it  was 
nominal  merely,  and  therefore  only  nominal  damages  could  be 
recovered.    The  appeal  presents  no  other  substantial  questions. 

The  &cts  in  relation  to  the  question  whether  Francis  had  an 
insurable  interest  in  the  life  of  Castle,  are  briefly  these : 

Prior  to  the  issuing  of  the  policy,  an  association  was  formed 
of  persons  desirous  of  going  to  California  and  engaging,  for  their 
joint  benefit  and  at  their  joint  expense,  in  mining  pursuits, 
under  the  name  of  The  Brothers'  Mining  and  Trading  Company 
of  New  Haven.    Francis  was  a  member  of  that  association,  and 
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paid  his  share  ($200),  as  a  member,  in  conformity  with  the  28d 
article. 

The  yessel  first  purchased  bj  the  association  proved  nnsea- 
worthy ;  another  was  purchased,  and  Francis  advanced  his  pro- 
portion of  its  cost,  (the  amount  of  which,  the  case  does  not 
disclose.) 

It  was  agreed  between  Francis  and  Castle,  that  Francis  should, 
and  he  did,  assign  his  interest  in  the  association  to  Castle ;  and 
thus,  Castle  became  a  member  of  the  association  in  place  of 
Francis;  and  Castle,  as  a  consideration  for  such  conveyance 
and  the  moneys  advanced,  assigned  to  Francis  one-half  of  all  his 
light  and  interest  in  and  to  the  funds,  assets  and  profits  of  the 
company,  which  Castle  then  had,  or  should  afterwards  acquire. 

The  eleventh^  of  the  articles  of  association  provides,  that  all  the 
members  of  it  "shall  share  equally  in  the  profits  of  the  enter- 
prise." 

The  iwdffhy  that  at  the  end  of  three  months  after  the  associa- 
tion shall  have  commenced  operations  in  California,  "  the  net 
profits  of  the  third  month,  except  a  reservation  of  15  per  cent 
thereon,  shall  be  divided  equally  among  the  members,"  that  a 
like  division  be  made  at  the  end  of  each  succeeding  month,  and 
that  upon  its  dissolution,  all  its  funds  and  assets  "shall  be 
equally  distributed  among  those  who  shall  be  members  at  the 
time  of  such  dissolution." 

The  thirteeTUth^  that  any  member  may  "  sell  any  portion  of  his 
share  of  the  net  earnings  and  profits  of  the  company ;"  it  pre- 
scribes the  form  of  the  transaction  and  the  mode  of  making 
payment  to  the  purchaser;  to  whidi  form  the  transfer  from 
Castle  to  Francis  conformed. . 

The  sixteenth^  that  on  the  death  of  a  member,  an  inventory  of 
the  effects  of  the  deceased,  "  and  of  Ins  interest  in  the  funds  of 
the  association,"  shall  be  taken,  and  the  amount  remitted  to  his 
legd  representatives. 

This  state  of  jEswts  existed  when  the  policy  was  issued,  and 
continued  up  to  the  time  of  Castle's  death. 

The  referee  found  that  Francis  had  an  insurable  interest  in 
ihe  life  of  Castle ;  and  that  the  plaintiff  was  entitled  to  recover 
the  sum  insured  and  interest  &om  the  time  the  loss  was  payable^ 
in  all  $1,531.41. 

56* 
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The  defendants  excepted  to  each,  of  these  condnsionB,  and 
fix>m  the  judgment  entered  on  the  referee's  report,  this  appeal  is 
taken. 

Jchn  K  Devdin^  for  appellants. 

L  An  insurance  effected  by  a  party  on  the  life  of  another,  ia 
which  the  assured  has  no  interest,  is  void. 

1.  It  is  against  public  policy ;  it  holds  out  a  temptation  to  tiie 
assured  to  put  an  end  to  the  life.  (  Angell  on  Ins.,  §  295.) 

The  recent  case  of  Palmer,  of  Bugby,  in  England,  is  in  point 
On  his  trial  for  murder,  it  appeared  that  the  motive  for  his  com- 
mitting the  crime  was  to  obtain  the  insurance  which  he  had 
effected  on  the  life  of  the  murdered  man. 

2.  It  is  a  wager  policy,  and  as  such  void  Jby  the  statute.  (2 
E.  S.,  p.  72,  4th  ed. ;  Howard  v.  The  Albany  Ins.  Cb.,  8  Denio, 
801 ;  Angell  on  Ins.,  chap.  4.) 

8.  It  is  contrary  to  the  first  principle  of  the  contract  of  insuranee 
which  is  one  of  indemnity  against  loss,  that  where  there  is  no 
interest  there  can  be  no  loss ;  where  there  is  no  loss  there  cannot 
be  indemnity.  (  Park  on  Ins. ;  Phillips  on  Ins.,  §§  8  to  5 ;  Angell 
on  Ins.,  §  305 ;  Stofinhank  t.  Fenning,  11  Com.  B.  R.,  51 ;  Par- 
son's Mer.  Law,  408.) 

n.  The  interest  above  mentioned,  viz.,  an  insurable  interest| 
arises  and  exists  only  in  cases  where  the  happening  of  an  event^ 
as  fire,  shipwreck  or  death,  produces  as  a  necessary  consequence^ 
some  loss  or  injury  to  the  person  or  property  of  the  assuredi 
(Angell  on  Ins.,  §§  297,  298.) 

m.  The  death  of  Thomas  Castle  did  not  necessarily  produoq 
any  loss  or  injury  to  the  person  or  property  of  Francis. 

1.  Castle  was  not  indebted  to  Francis,  and  had  no  properly  of 
the  latter. 

2.  Castle  was  a  partner  in  the  Brothers'  Trading  and  Mining 
Assoeiatioh,  and  had  assigned  to  Francis  one-half  of  his  share 
of  the  profits  of  such  ajssociation,  as  profits  and  this  constituted 
the  elitire  relation  between  them,  and  made  them  as  between 
each  other,  partners.  (CoUyer  on  Partnership,  §  8 ;  VaUon^  ic, 
V.  Nat.  L.  F.  L.  Cb.^  22  Barb:  S.  C.  R,  9.)  And  so  far  as  the  testi- 
mony shows  there  were  not  any  profits.         • 
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IV.  In  actions  on  a  life  policy  issued  to  one  party  on  the  life 
of  another,  the  assured  if  he  have  an  insurable  interest,  can 
recover  only  the  value  of  that  interest  at  the  time  of  the  death, 
and  such  value  must  be  shown  on  the  trial  ( Angell  on  Ins.,  §§ 
193,  305,  and  note  tcf  latter  section;  Ellis  on  Ins.,  pp.  136,  137  ; 
Phillips  on  Ins.,  §§  2018  to  2022;  Greenl.  on  Ev.,  vol.  2,  §§  378, 
881.) 

1.  In  this  action  such  value  was  not  shown. 

2.  The  absence  of  all  proof  of  any  profits  of  the  Brothers* 
Trading  and  Mining  Company  is  presumptive  evidence  that 
there  were  no  such  profits. 

8.  The  interest  of  Francis,  therefore,  in  the  life  insured,  was 
of  only  nominal  value,  and  tiie  recovery  cannot  exceed  it 

V.  This  is  not  a  valued  policy. 

1.  A  policy  is  a  valued  one  only  where  the  insurer  and  assured 
agree  as  to  the  value  of  the  property  insured  (Phillips  on  Ins., 
§  1178 ;  Angell  on  Ins.,  §  253.) 

2.  That  the  policy  is  a  valued  one,  must  appear  on  the  face  of 
the  instrument  (Phillips  on  Ins.,  §  1180;  Angell  on  Ins.,  §  5  of 
Intro!,  and  §  258 ;  Harris  v.  The  Eagle  Fire  Oo.,  5  Johns.  R, 
868.) 

8.  In  order  that  two  parties  may  agree  upon  the  value  of  an 
interest,  it  is  necessary  that  each  party  should  be  made  acquainted 
with  its  nature ;  in  this  action  there  was  no  evidence  that  appel- 
lants were  ever  made  aware  of  the  relations  between  Francis 
and  Castle. 

4.  The  value  of  Francis'  interest,  or  the  fact  that  this  was  or 
was  not  intended  to  be  a  valued  policy,  does  not  appear  on  the 
fitee  of  the  instrument 

Being  deficient  in  these  two  essentials,  it  is  not  a  valued 
poUcy. 

VL  When  profits  are  insured  in  an  open  policy  as  they  may 
be,  and  the  event  insured  against  occurs,  the  assured  can  recover 
only  the  amount  of  profits  which  he  proves,  on  the  trial,  he 
would,  but  for  the  happening  of  the  events  tave  realized.  (Par- 
son's Mer.  Law,  410;  Hodgson  y.  Glover^  6  East  R,  816;  Eyre 
V.  Ghver,  16  id.,  218.) 

The  judgm£it  should,  therefore,  be  reversed,  and  a  new  trial 
ordered. 
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E.  Sedey^  for  respondents. 

L  Castle^  as  a  member  of  tlie  association,  was  entitled  to  his 
proportionate  share  of  all  the  funds,  assets  and  profits  of  the 
enterprise  then  existing  or  thereafter  to  accrue;  and  Francis 
was  entitled  to  one-half  of  that  share.  The  company  itselfj  as 
well  as  Castle,  were  bound  to  account  to  Francis.  The  death 
of  Castle,  by  article  16,  of  the  association,  would  put  an  end  to 
all  future  interest  and  benefit  on  which  the  members  relied. 
Here  then  was  an  interest  on  the  part  of  Francis,  in  the  life  of 
Castle. 

IL  A  contract  of  life  insurance  is  a  mere  contract  to  pay  a 
certain  sum  of  money  upon  the  death  of  a  person,  in'  considera- 
tion of  the  due  payment  of  certain  annual  premiums  during  his 
life.  It  is  not  a  contract  of  indemnity.  {Dalf/y  v.  The  India  and 
Zondon  Life  Assurance  Chmpany,  16  Com.  B.  R.,  865 ;  S.  C,  84 
Eng.  L.  and  Eq.  R,  116 ;  Bunyon  Life  Assurance,  1 ;  De  Mor- 
gan's Essay  on  Probabilities,  244;  Law  v.  The  London  Indispvhbk 
Life  Policy  Company^  1  Kay  and  John.,  223.) 

A  party  may  insure  his  own  life  to  any  amount,  and  the  ques- 
tion of  interest  can  arise  only  when  he  insures  the  life  of  another 
person.  A  policy  without  interest  in  the  life  or  death  of  the 
person  insured,  is  now  void  by  1  Revised  Statutes,  662,  and  in 
England  by  14  George  m,  chapter  48,  section  1.  (Ellis  on  Life 
Ins.,  132.) 

in.  In  marine  insurance  the  interest  is  not  necessarily  that  of 
an  owner ;  nor  in  life  insurance  on  the  life  of  another,  that  of  a 
creditor. 

As  to  the  general  nature  of  the  contract  of  insurance,  Laukencb, 
J.,  in  Lwxna  v.  Crawford  (2  Bos.  &  Pull.  K  R.,  301,)  says,  "it  (the 
contract  of  insurance)  is  applicable  to  protect  men  against  unce^ 
tain  events,  which  may  in  any  case,  be  of  disadvantage  to  them; 
not  only  those  persons  to  whom  positive  loss  may  arise  by 
Buch  events  occasioning  the  deprivation  of  that  which  they 
possess,  but  those  also  who,  in  consequence  of  such  events,  may 
have  intercepted  from  them,  the  advantage  or  profit,  which,  but 
for  such  events,  they  would  acquire,  according  to  the  ordinary 
and  probable  course  of  things. 
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Hence  profits,  freights  and  commissions  may  be  insured.  (3 
Kent  Com.,  271 ;  Ellis  on  Life  Ins.,  108.) 

In  Lord  y.  TkiSl^  (12  Mass.  R,  116,)  it  was  held  that  a  young 
female  had  an  insurable  interest  in  the  life  of  her  brother  who 
supported  and  educated  her.  The  principle  of  that  decision  has 
ever  since  been  recognized.  (3  Kent  Com.,  368 ;  Angel  on  Life 
Id&,  sec.  299,  and  n.) 

In  Bevin  v.  Tht  Qmnecticut  Mutual  Life  Insurance  Company y 
(28  Conn.  R,  246,)  on  a  policy  identical  with  the  present,  held 
that  a  good  insurable  interest  existed. 

IV.  Policies  of  insurance  are  of  two  kinds,  open  and  valued. 
An  open  policy  is  one  in  which  the  amount  of  the  insurable 
interest  is  not  fixed  by  the  policy,  but  is  left  to  be  ascertained 
by  the  insured  in  case  a  loss  should  happen.  A  valued  policy 
is  where  the  interest  in  the  subject  insured  is  agreed  and  inserted 
in  the  policy  in  the  nature  of  liquidated  damages.  (3  Kent  Com., 
278.) 

An  insurance  on  life  admits  of  no  distinction  between  total 
and  partial  losses;  the  interest  of  the  insured  in  every  such 
policy,  is  valued  at  the  sum  insured,  and  by  this  valuation,  as 
in  a  marine  policy,  both  parties  are  bound.  (2  Park.  Ins.,  493 ; 
Sl  John  V.  American  Mviual  Life  Insurance  Company ^  2  Duer, 
419,  affirmed  on  appeal,  3  Kern.,  31 ;  Irving  v.  Manning^  1  H.  of 
L  Cases,  287;  TTwmpson  v.  7%e  Eagk  Life  and  Health  Company^ 
S.  C,  Gen.  Term,  Feb.  21,  1866 ;  PaxUm  v.  Same^  same  term ; 
Angell  on  Fire  Ins.,  ic.,  263.) 

Y.  In  the  present  case,  Castle  died  while  engaged  with  his 
associates  in  the  business  of  the  Brothers'  Mining  and  Trading 
C!ompany.  The  defendants,  in  their  answer,  allege  that  the 
policy  was  obtained  from  them  by  false  representations.  That 
allegadon  was  not  attempted  to  be  proved,  and  was  found  untrue 
by  the  referee.  There  was  no  pretence  on  the  trial  that  Francis 
did  not  act  in  perfect  good  faith.  The  defendants,  knowing  all 
the  facts,  were  content  to  receive  the  premium,  and  they  are 
legally  bound  to  stand  the  loss. 

By  thb  Court.  Piebrepont,  J. — The  defendants  refuse  to 
pay,  on  the  alleged  ground  that  Francis  not  having  had  an 
insurable  interest  in  the  life  of  Castle,  the  policy  was  void,  or  if 
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Francifl  had  such  an  interest^  that  the  value  thereof  wnich  must 
limit  the  amount  of  recovery  was  merely  nominal. 

It  is  not  necessary  in  life  insurance  that  the  one  for  whose 
benefit  the  life  of  another  is  insured,  should  be  a  creditor  of  that 
other.  It  is  enough  that  in  the  ordinary  course  of  events,  loss 
and  disadvantage  will  naturally  and  probably  arise  to  the  party 
in  whose  favor  the  policy  is  written,  from  the  death  of  the  per* 
son  whose  life  is  insured. 

In  Lord  v.  Dall^  (12  Mass.,  115,)  it  was  held  that  a  young  girl 
had  an  insurable  interest  in  the  life  of  her  brother  about  to  go 
to  sea,  upon  whose  mere  generosity  she  was  supported. 

In  the  case  of  Bevin  v.  The  (hnnecticui  Muhjud  Life  Insurance 
Company^  Judge  Ellsworth  delivering  the  opinion  of  the  Court 
held,  that  Bevin  had  an  insurable  interest,  and  that  the  plaintiff 
could  recover  $1,000,  the  amount  mentioned  in  the  policy,  though 
he  had  advanced  but  $800.  That  suit  was  upon  a  policy  exactly 
like  this,  and  the  facts  of  the  case  were  almost  precisely  the 
same.  (23  Conn.,  246.) 

This  is  a  valued  policy,  and  the  value  is  the  amount  fixed  by  the 
parties  to  the  contract  of  insurance,  and  upon  the  basis  of  which 
the  premium  was  paid.    It  is  not  a  contract  for  mere  indemnity. 

In  support  of  these  views,  (in  addition  to  the  foregoing  autho- 
rities) I  cite  the  following:  {Lwxna  v.  Orawfordy  2  Bos.  and 
PulLN.  E.,  801;  Ashl^  r.  Ashley,  i  Sim.,  149;  8  Kent  Com., 
869,  and  note,  271 ;  St.  John  v.  Amer.  Mutvud  Life  Ins.  Cb.,  2 
Duer,  419;  3  Kern.,  31.) 

The  judgment  should  be  affirmed,  with  costs. 

BoswoBTH,  J. — Without  considering  the  question  whether  a 
policy  of  insurance  on  life,  is  or  is  not  a  mere  contract  of  indem- 
nity ;  or  what  particular  fiict,  or  element,  if  any  is  indispensable 
to  the  existence  of  an  insurable  interest  by  one  person  in  the  liib 
of  another,  I  have  no  doubt  that  Francis  had  an  insurable 
interest  in  the  life  of  Castle,  and  that  such  interest  was  one 
which  the  parties  to  the  policy  could  properly  value,  at  the  sum 
at  which  it  was  valued  in  the  policy. 

Francis  had  a  pecuniary  interest  in  the  continuance  of  Castle's 
life;  as  by  reason  of  that,  and  through  his  industry  and  labors 
a»  a  member  of  the  Brothers'  Mining  and  Tradisg  Company  of 
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New  Hayen,  Francis  might  expect  not  only  to  get  back  what  he 
had  advanced  to  Castle,  but  to  acquire  gains  and  profits;  by 
leason  of  being  entitled  to  one-half  of  Castle's  interest  in  and  to 
the  fiinds,  assets,  and  profits  of  the  company,  which  Caistle  had 
when  the  policy  was  effected,  or  should  afterwards  acquire. 

Upon  the  &ctB  appearing  in  this  case,  I  think  the  yalue  of  this 
interest  must  be  held  to  be  the  sum  insured,  and  that  the 
parties  to  the  policy  have  thereby  agreed  upon  that  sum,  as  the 
yalue  of  such  interest 

The  case  of  Beuin  y.  Cbnneciicut  Mutual  Life  Insurance  Oom- 
pany^  (23  Conn.  B.,  244,)  is  a  direct  authority  in  support  of  these 
yiews,  and  appears  to  me  to  be  correctly  decided.  The  case  of 
Miller  y.  The  EagU  Life  and  HeaUh  Insurance  Oompany,  (2  E.  D. 
Smith,  pp.  268, 290,)  is  an  authority  in  point,  and  the  opinion  of 
the  Court  deliyered  by  Mr.  Justice  Woodbxjff,  discusses  in  all 
their  aspects,  the  questions  arising  in  this  case,  and  fully  suataina 
Ike  conclusions  above  stated. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed* 


Hoyt,  Administrator,  &c,  v.  Stuast,  Executor  of  A.  Gray, 
deceased,  Defendant  and  Appellant 

L  When  the  defense  is,  that  the  signature  to  the  paper  on  which  the  action 
18  broaght  is  a  forgery ;  signatures  of  the  defendant  to  other  papers  which 
are  not  relevant  to  the  issue,  nor  competent  evidence  in  the  cause  generally, 
cannot  be  proved  and  submitted  in  evidence,  for  the  purpose  of  instituting 
a  comparison  between  them  and  the  disputed  signature. 

2.  In  such  a  oontrover^,  the  signatures  of  the  party  to  other  papers,  cannot 
be  submitted  to  the  Court  or  jury,  (br  the  mere  pmpose  of  instituting  a 
comparison ;  nor  can  they  be  examined  or  inspected  by  the  Court  or  jury, 
when  the  papers  on  whidi  they  are  written  are  not  themselves^  by  reason 
•f  their  contents,  evidence  in  the  cause  generally. 

(Belbre  Bobwobth,  BomcAK  and  Pderbxpoiit,  J.  J.) 
HMid,  Jime  l&f  diMsided,  July  3, 185a 
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Tms  is  an  appeal  by  the  defendant  from  a  judgment  rendered 
against  him.  The  action  was  tried  before  Mr.  Justice  Hoffman 
in  December^  1856,  without  a  jury ;  a  trial  by  jury  having  been 
waived.  It  was  commenced  in  May,  1858,  against  Joseph 
Stuart)  as  executor,  &a,  of  Andrew  Gray,  deceased,  defendant^ 
by  J.  Edwards  Hoyt  as  plaintiE  The  latter  having  died, 
pendente  lite,  the  action  was  continued,  by  order  dated  May  Ist^ 
1855,  in  the  names  of  Wm.  S.  Hoyt  and  Maria  L.  Hoyt,  admin- 
istrator and  administratrix  of  said  J.  Edwards  Hoyt^  deceased,  as 
plaintiffs. 

The  action  was  brought  to  compel  the  defendant  to  assign  to 
the  plaintiff  one  hundred  shares  of  the  stock  of  the  Manhattan 
Company  of  the  City  of  New  York,  or  pay  the  value  thereof  on 
the  allegation  that  Andrew  Gray,  by  written  instrument  signed 
and  sealed  by  him,  dated  June  5th,  1851,  (and  marked  exhibit 
A,)  sold  such  stock  to  J.  Edwards  Hoyt,  for  $5,500  paid  therefor. 

The  defense  is,  (in  substance,)  that  exhibit  A  is  a  forgery; 
that  the  entire  claim  is  a  fraud  on  the  part  of  J.  Edwards  Hoyt; 
and  was  not  heard  of  by  Andrew  Gray  in  his  lifetime, 

It  appeared,  on  the  trial,  that  Andi^w  Gray  died  in  October, 
1851,  in  Europe. 

Several  witnesses  were  examined  on  behalf  of  the  defendant, 
who  testified  that  they  were  familiar  with  the  handwriting  of 
said  Andrew  Gray,  and  that  in  their  opinion  the  signature  of 
his  name  to  Exhibit  A  was  not  his  writing.  Among  others^ 
William  Watt  testified  thus :  "  I  knew  Gray  in  his  lifetime;  I  am 
familiar  with  his  handwriting. 

"  Is  shown  Exhibit  A,  and  says:  I  should  think  this  signature 
was  not  his. 

'*  Orass-examinecL — ^I  have  seen  his  signature,  quite  recently, 
in  Mr.  Stuart's  office,  chiefly  on  checks — fifteen  or  twenty  of 
them ;  they  were  shown  me  by  one  of  the  Stuarts ;  the  signa- 
tures appeared  to  be  his ;  I  saw  them  this  morning.    •    .    . 

^'Is  shown  the  checks,  and  signature,  and  is  asked: 

"Q.  Is  the  handwriting  to  the  signature  of  that  Exhibit  Al, 
freer  than  the  signature  to  the  check  of  Gray's,  Mr.  Gerard 
handed  to  you? 

"  Objected  to  by  defendant's  cotmsel,  that  it  is  improper  to 
institute  a  comparison  of  handwrifing. 
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**Objec5tion  overruled,  and  defendant's  counsel  then  and  there 
dnly  excepted." 

James  M.  Morrison,  cashier  of  the  Manhattan  Bank,  was  also 
examined  on  behalf  of  the  defendant 

On  kifl  cross-examination  by  the  plaintiffs,  he  produced  five 
dividend  receipt  books  of  the  Manhattan  Company,  containing 
five  several  receipts,  purporting  to  be  signed  by  Andrew  Gray ; 
the  signatures  to  which,  the  witness  testified,  that  he  believed  to 
be  Gray's. 

*'  The  plaintiff  offered  to  exhibit  the  five  signatures  in  said 
receipt  books  to  the  Court,  in  order  to  show  that  the  signature 
of  said  Gray  was  not  uniform,  and  that  the  A  in  Andrew  some- 
times had  the  up  stroke  on  the  bottom  left  hand  side. 

^*  The  defendant  objected. 

^The  court  overruled  the  objection,  and  defendant  excepted.*^ 

The  Court  gave  judgment  in  fiivor  of  the  plaiatiffi  for  $6,500^ 
with  interest  fix>m  December  1st,  1851. 

From  that  judgment  the  present  appeal  is  taken. 

Jmmes  W.  Oentrd  and  Mm  K  ffand^  for  the  defenda&t  und 
appellant 

£  P,  CbwJes,  for  the  plaintiff  and  respondents. 

Bt  the  Coubt.  Bosworth,  J.— The  evidence  admitted, 
makes  the  signatures  of  Gray  on  papers  which  are  not  relevant 
to  the  issue  nor  evidence  in  the  cause  generally,  a  test  of  the 
accuracy  of  the  opinions  of  witnesses  as  to  the  genuineness  of 
the  signature  to  Exhibit  A. 

It  makes  the  other  signatures  evidence,  for  the  sole  purpose  of 
securing  the  inspection  of  them  as  genuine  signatures  and 
necessarily  results  in  instituting  a  comparison  by  the  Court, 
between  ^em  and  the  one  in  question. 

It  opens,  first,  a  collateral  issue  as  to  the  genuineness  of  the 
other  signatures,  which  the  law  will  not  tolerate ;  and  then,  if 
their  genuineness  be  proved,  admits  them  as  evidence  to  impeach 
the  knowledge  or  the  accuracy  of  the  opinions  of  those  who  ^ 
have  pronounced  the  signature  in  question  to  be  a  forgery. 
Such  evidence  puts  it  in  the  power  of  the  Court  or  jury  that  is 
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to  determine  the  disputed  question  of  fact  to  institute  a  compari- 
son between  the  signatures;  and  such  was  the  purpose  for  which, 
in  this  case,  its  admission  was  pressed. 

When  it  is  not,  avowedly,  admitted  for  such  a  purpose,  but 
on  some  other  pretence,  it  subjects  a  defendant  to  the  hazard  of 
having  the  verdict  of  the  jury,  or  decision  of  the  Court,  influ- 
enced by  the  opinion  formed  on  a  comparison  of  signatures. 

Such  evidence  is  in  the  nature  of  impeaching  evidence ;  not 
direct,  but  indirect  and  argumentative.  The  opinions  in  Van 
Wyck  V.  Mcintosh^  in  the  Court  of  Appeals  (reported,  since  this 
cause  was  decided,  in  14th  N.  Y.  R.,  p.  489),  cover  the  exceptions 
now  under  consideration,  and  show  them  to  be  well  taken.  Doe^ 
ex  dem.  Perry ^  v.  Newton^  (6  Ad.  and  Ellis,  614),  and  GriffUs  v. 
Ivery,  (11  id.,  322),  are  direct  to  the  point,  that  signatures  to 
papers  cannot  be  the  subject  of  evidence  at  all,  for  the  mere 
purpose  of  testing  the  opinions  of  witnesses  by  the  agreement 
or  disagreement  of  such  signatures  with  the  one  in  controversy; 
or,  by  way  of  comparison,  to  influence  the  decision  as  to  the 
genuineness  of  the  disputed  signature. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  be  granted,  with  costs  to  abide  the  event 

Judgment  accordingly. 


Jos.  T.  Cbosbt,  Plaintiff  and  Bespondent,  v.  Sikeon  Nichols^ 
Defendant  and  Appellant 

1.  When  the  owmben  of  a  firm,  by  agreement  among  tfaemaetyes,  make  an 
actual  division  between  them  of  part  of  the  firm's  assets,  and  aHot  to  eadi, 
as  his  own  property,  specific  portions  thereof;  and  the  division  thus  made 
is  assented  to  and  acted  upon  by  all  the  partners;  the  title  to  the  part  so 
allotted  to  each,  becomes  thereby  his  exclusive  individual  property. 

2.  If  one  partner  Feoeive  fix>m  a  third  person,  payment  of  a  debt  owing  by 
him  to  the  firm,  which  has  been  so  allotted  to  his  copartner;  the  latter  may 
maintain  an  action  against  him,  to  recover  the  amount  so  received. 

3.  I^  in  such  an  action,  the  plaintiff  calls  one  of  his  copartners  as  a  witneas; 
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that  &ct  will  not  entitle  the  defendant  to  be  examined  in  his  own  behalf, 
under  section  399  of  the  Code,  as  it  read  prior  to  the  amendment  made  by 
chapter  353  of  the  Laws  of  1857. 
4.  The  vendor  of  a  personal  chattel,  or  of  a  thing  in  action ;  was,  before  the 
Code,  a  competent  witness  for  his  vendee,  in  a  suit  by  the  latter  against  a 
third  person  who  had  wrongfully  converted  such  chattel,  or  appropriated 
such  thing  in  action  to  his  own  use.    He  is  not  "  an  assignor  of  a^thing  in 
action  or  contract "  within  the  meaning  of  section  399  of  the  Code. 
(Before  Bosworth,  Hoffman  and  Fierrepont,  J.  J.) 
Heard,  June  16th;  decided,  July  3d,  1858. 

This  is  an  appeal  by  the  defendant,  from  a  judgment  against 
him,  entered  in  favor  of  the  plaintiff  on  the  verdict  of  a  jury.  It 
was  tried  before  Mr.  Justice  Woodruff  and  a  jury,  in  June, 
1866. 

The  plaintiff  in  the  complaint  alleges  that  the  plaintiff,  the 
defendant,  Thomas  Burrows  &  William  Dawson  had  been  part- 
ners in  trade  under  the  name  of  S.  Nichols  &  Co.  That,  on  or 
about  the  12th  day  of  February,  1855,  said  firm  was  by  mutual 
consent  dissolved,  when  the  members  thereof  divided  among 
themselves  certain  of  the  notes  and  book  accounts  thereof,  and 
set  off  to  each  of  the  said  members  certain  of  such  notes,  &c., 
and  that  each  of  the  members  has  collected  all  or  a  portion  of 
those  set  off  to  him.  That  among  the  debts  so  set  off  to  the 
plaintiff,  was  a  debt  of  $274.75  against  Bugbie  &  Terrill ;  and 
that  the  defendant  subsequently  collected  and  received  from  said 
Bugbie  &  Terrill  said  debt,  the  plaintiff  then  being  the  sole  owner 
thereof  and  that  the  defendant  has  not  paid  over  to  the  plaintiff 
the  money  so  received  by  him,  and  the  plaintiff  demands  judg* 
ment  for  the  said  sum,  with  interest 

The  answer  of  the  defendant,  Nichols,  contains  four  defenses. 

The  first  defense  controverts  the  material  allegations  of  the 
complaint 

The  second  defense  states  and  alleges  that  at  the  time  of  tho 
dissolution  of  the  said  firm,  the  copartners  therein  submitted  by 
bonds  of  arbitration,  the  matters  in  difference  between  them,  of 
and  concerning  the  division  and  distribution  among  them  of  the 
debts  and  property  of  the  said  firm,  and  all  matters  relating 
thereto,  and  that  the  said  submission  has  not  been  revoked,  but 
remains  in  full  force. 
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The  third  defense  alleges  that  the  arbitrators  afterwards 
ordered  and  awarded  as  to  certain  matters  in  that  defense  set 
forth. 

The  fourth  defense  alleges  and  insists  that  the  aocounts  and 
matters  between  the  said  partners  remain,  and  are  open  and 
unsettled,  and  that  there  is  a  balance  in  defendant's  &vor,  and 
that  Burrows  &  Dawson,  the  other  partners,  ought  to  have  been 
made  parties  in  this  action. 

On  the  trial,  a  bond  signed  by  all  the  partners,  dated  February 
5,  1855,  by  which  they  agreed  to  submit  to  the  decision  of  three 
persons  therein  named,  "  all  the  proofe  and  allegations  of  the 
parties  of  and  concerning  the  division  and  distribution  among 
the  parties  hereto  composing  the  firm  of  S.  Nichols  &  Co.,  in 
the  city  of  New  York,  of  the  notes,  book  accounts,  and  other 
property  of  the  firm  of  S.  Nichols  &  Co.,  now  to  be  dissolved, 
and  all  matters  relating  thereto,  and  that  the  award  of  the  said 
arbitrators  be  made  in  writing,  subscribed  by  them  or  the 
majority  of  them,  and  attested  by  a  subscribing  witness,  ready 

to  be  delivered  to  the  said  parties  on  or  before  the day 

of next" 

Objection  was  made  to  the  admiqpion  of  certain  evidence 
.  offered  by  the  plaintiff,  in  respect  to  an  actual  distribution  of  the 
assets,  on  the  ground  that  the  plaintiff  had  not  declared  on  an 
award,  nor  alleged  an  award  in  his  complaint  "  The  Justice 
decided  that  proof  of  the  acts  of  the  parties  in  making  an  actual 
division  of  the  assets,  and  a  deliveiy  in  pursuance  of  such  divi- 
sion, with  the  intent  to  invest  each  with  the  sole  property  in  the 
shares  distributed  to  the  respective  parties,  was  admissible. 
The  witness  thereupon  further  testified." 

Evidence  was  then  given  tending  to  show  that  tlie  assets  of 
the  firm  of  S.  Nichols  &  Co.,  which  were  supposed  to  be  good, 
were  divided  and  distributed  among  the  partners ;  the  three  arbi- 
trators and  the  four  partners  being  present  and  acting  in  the 
matter;  that  each  accepted  of  the  part  allotted  to  him,  and  that 
all  the  partners,  at  the  time,  declared  themselves  satisfied;  and 
that  the  bad  debts  were  sold  at  auction  by  consent  of  the  part- 
ners ;  that  the  debt  due  from  Bugbie  k  Terrill  was  allotted  to 
the  plaintiff,  and  that  the  defendant  subsequently  received  from 
them  payment  of  it 
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Thomas  Burrows  (one  of  the  firm  of  S.  Nichols  &  Go.)  was 
sworn  as  a  witness  for  the  plaintiff,  against  the  objection  and 
exception  of  the  defendant  He  gave  evidence  tending  to  show 
an  actual  distribution  of  the  assets,  or  of  most  of  them,  and  that 
each  member  had  collected  thQ  accounts  or  demands,  in  whole  or 
in  part,  which  had  been  allotted  to  him  on  such  distribution. 
When  the  plaintiff  rested,  the  defendant  moved  for  a  nonsuit  on 
the  grounds: 

"  1st  That  the  bond  of  submission  to  arbitration,  and  the  pro- 
ceedings of  the  arbitrators  or  parties  under  or  in  pursuance  of  it, 
were  inadmissible  under  the  complaint  or  pleadings  in  this  action* 

"2d.  That  there  had  been  no  legal  or  valid  award  pursuant  to 
the  arbitration  bond. 

"  3d.  That  the  submission  to  arbitration  by  the  arbitration  bond 
could  not  be  revoked  or  in  effect  revoked,  except  by  a  writing 
under  seal,  and  that  until  revoked  no  action  could  be  sustained 
on  or  as  to  the  matter  submitted. 

"  4th.  That  whatever  was  done  with  respect  to  the  distribution 
spoken  of  by  the  witnesses,  was  done  by  the  arbitrators^  and 
was  done  by  them  as  arbitrators,  and  not  otherwise,  and  if  any 
action  could  be  sustained  on  the  ground  of  that  proceeding,  it 
ought  to  have  been  an  action  on  the  award,  and  not  on  the 
alleged  agreement  between  the  plaintiff  and  defendant  in  the 
complaint  stated. 

"5th.  That  there  was  no  sufficient  evidence  to  establish  the 
allegation  of  the  plaintiff,  that  the  demand  against  Bugbie  & 
Terrill  had  been  assigned,  or  awarded  to  the  plaintiff  or  that  he 
had  any  exclusive  right,  or  titie  thereto. 

"  6th.  That  there  had  been  no  final  settlement  of  the  partner- 
ship matters,  either  by  the  parties,  or  by  the  arbitrators,  and  that^ 
therefore,  the  other  partners  should  have  been  parties  in  this 
action,  and  that  the  only  action  that  could  be  sustained,  waa 
either  an  action  for  an  account  or  on  an  award  of  the  arbitrators^ 

'*  7th.  That  the  facts  and  evidence  do  not  sustain  the  plaintiff's 
complaint,  or  entitie  him  to  recover  in  this  action." 

The  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  offered  himself  as  a  witness  in  his  own  behalf) 
to  the  matters  as  to  which  Burrows  had  testified ;  on  the  groiind 
that  Burrows  was  an  assignor  to  plaintiff  of  his  alleged  cause  of 
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action,  and  had  been  examined  for  the  plaintiff.  The  plaintiff 
objected,  the  Court  excluded  him,  and  the  defendant  excepted. 
The  printed  case  states  that  "  the  evidence  on  both  sides  being 
closed,  the  Justice  charged  the  jury,  who  found  a  verdict  in  favor 
of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of  two 
hundred  and  ninety-six  dollars  and  thirty  cents." 

No  part  of  the  charge  is  given. 

The  defendant  moved  for  a  new  trial,  which  was  denied.  From 
the  order  denying  that  motion,  and  from  the  judgment  entered 
on  the  verdict,  the  present  appeals  are  taken. 

Thomas  C.  PincHmey^  for  the  defendant,  the  appellant^ 

Insisted  that  no  action  would  lie,  after  the  submission,  in 
reference  to  any  matters  embraced  in  it,  while  the  bond  of 
submission  remained  in  force;  that  the  bond  could  not  be 
revoked  except  by  a  writing  under  seal ;  and  that  it  is  still  in 
force,  unrevoked;  and  that  there  has  been  no  legal  or  valid 
award  pursuant  to  it 

That  there  had  been  no  final  settlement  of  the  partnership 
matters,  by  arbitration  or  otherwise;  that  the  other  partners 
were  necessary  parties;  and  that  no  action  would  lie,  except  for 
an  account,  or  on  an  award  of  the  arbitrators. 

Also,  that  the  defendant  was,  erroneously,  excluded  fix)m 
being  a  witness  in  his  own  behalf. 

P.  D.  Loucksy  for  the  respondent 

By  the  Court.  Hoffman,  J. — ^The  plaintiff  and  the  defendant 
one  Burrows  and  one  Dawson,  were  partners.  They  dissolved, 
and  the  proof  is  sufficient,  that  they  agreed  through  certain  per- 
sons, called  arbitrators,  to  make  a  distribution  of  their  assets, 
giving  to  each  in  severalty,  certain  notes  and  accounts,  part 
tiiereof  This  was  accomplished,  and  an  account  against  Bugbie 
k  Terrill,  owing  to  the  firm,  and  part  of  the  assets,  was  allotted 
to,  and  vested  in  the  present  plaintiff. 

The  defendant,  one  of  the  partners,  got  the  amount  of  this 
demand  from  the  debtors.  His  partnership  power  (the  dissolu- 
tion and  agreement  being  unknown),  enabled  him  to  do  so. 
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The  action  is  to  compel  him  to  pay  the  amount,  over  to  the 
plaintiff. 

All  these  facts  being  established,  the  right  to  recover  seems 
indisputable.  The  objection,  that  there  remain  some  accounts 
not  divided,  deemed  desperate,  and  from  which  something  may 
perchance  be  received,  is  no  answer.  The  firm  was  broken  up. 
We  may  assume  that  there  was  but  a  partial  division.  So  far  as 
that  went,  it  severed  the  unity  of  property,  and  made  it  absolute 
and  entire  in  each  partner,  to  whom  the  particular  demand  was 
allotted. 

There  is  in  feet  but  one  question,  deserving  notice  in  the 
cause.  One  of  the  partners,  Thomas  Burrows,  was  called  as  a 
witness  for  the  plaintiff,  and  his  evidence  ten(ied  to  prove  the 
fact  of  the  division  and  allotment  among  other  things.  The 
defendant  Nichols  then  offered  himself  as  a  witness  to  the  same 
matters  to  which  Burrows  had  been  examined,  on  the  ground, 
that  he  was  an  assignor  of  the  plaintiff  of  the  thing  in  action,  or 
contract  in  question  in  the  action.  The  witness  was  objected  to, 
rejected,  and  an  exception  taken.  It  is  insisted  that  under  the 
899th  section  of  the  Code,  he  ought  to  have  been  admitted. 

The  original  thing  in  action  or  contract,  was  the  debt  of 
Bugbie  &  Terrill,  owing  to  the  firmu  The  other  partners  sold 
and  transferred  this  to  the  plaintiff,  that  is,  their  interest  in  it 
Had  the  plaintiff  sued  Bugbie  &  Terrill,  the  question  would 
fidrly  have  arisen,  whether  the  defendant  could  not  have  been  a 
witness,  when  Burrows  was  examined.  But  the  claim  and  cause 
of  action  here  is  not  that  thing  in  action,  or  contract  of  those 
debtors,  but  a  demand  against  this  defendant,  for  improperly 
receiving  the  amount.  The  title  to  the  property  had  got  into 
the  plaintiff,  and  the  defendant  has  wron^fdlly  obtained  it  (See 
Hall  V.  Bobinsorij  2  Comst,  293.)  The  exception  is  not  well 
taken.  {McGinn  v.  Fonfe^,  8  E.  D.  Smith,  855.) 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  accordingly. 
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RoBEBT  Chapmak,  Plaintiff^  v.  Itoiss  Oabolin  and  Jamsb 
A.  Caboun,  Defendants. 

1.  When  there  is  a  yariAiice  between  some  <^  the  allegatione  of  a  oomplunt 
only,  and  the  proo^  and  nothing  more  appeais;  the  court  has  no  power  to 
nonsait^  on  the  mere  ground  that  such  avarianoe^  whatover  it  may  be^  ia 
material 

2.  The  only  test  of  its  materiality,  is  proof  to  be  furnished  by  the  defMid- 
ant  to  the  Court,  that  the  varianoe  has  actually  misled  him  to  his  piejudioe 
in  maintaining  ly  defense  upon  the  merits. 

^  When  Bueh  proof  is  not  fbmished,  the  variance  must  be  disregarded,  and 
the  pleadings  may  be  amended  to  conform  to  the  facts  proved. 

i.  Where  a  note  which,  by  its  terms^  is  payable  eight  months  after  its  date^ 
is  described  in  the  complaint  ccxrectly,  except  that  the  time  when  it  is 
payaUe  is  not  stated;  so  that,  in  effect  it  is  stated  to  be  payable,  generally 
and  absolutely;  the  variance  is  immaterial  IVoof  by  the  defendants,  that 
they  knew  the  pUdntiflT  held  the  note  produced  at  the  trial;  that  tfiey  had 
given  no  other  note  oi  that  date  and  amount;  and  no  note  of  that  amount 
payable  generally,  does  not  tend  to  show  that  they  have  been  misled  hj 
the  varianoe,  no  defense  upon  the  merits  being  pretended. 

6.  It  is  only  when  the  cause  of  action  to  which  the  proof  is  directed,  is 
unproved,  not  in  some  particular  or  particulars  only,  but  in  its  entire  scope 
and  meaning,  that  the  case  presents  a  failure  of  prooi^  and  ceases  to  be  ona 
ef  variance  witihin  sections  169  and  170  of  the  Code. 

(Before  BoswoBTH,  HomiAK,  and  PisRSKPOirr,  J.  J.) 
Heard,  June  17th;  decided,  July  3d,  1858. 

This  is  an  appeal  by  the  defendants^  from  a  judgment  iQBr 
dered  against  them,  in  an  action  tried  before  Mr.  Justice  SlOBsas 
and  a  jorj,  in  April,  1858.  Robert  Chapman  is  the  plaintiff 
and  Bines  Garolin  and  James  A.  Carolin  are  the  defendanta 

The  complaint  (sworn  to  in  January,  1858,)  states  as  a  cause 
of  action,  that  the  defendants,  being  partners,  under  the  name 
and  firm  of  B.  Garolin  k  Son,  on  the  2d  of  March,  1857,  made 
their  promissory  note,  in  writing,  of  that  date,  "  whereby  they 
promised  to  pay  to  the  order  of  themselves  the  sum  of  $792.21, 
and  the  said  payees  thereof  indorsed  the  said  note  to  the  plain- 
tiff." .  .  "When  the  said  note  became  due  and  payable  it 
was  duly  presented  to  the  said  defendants.  Bines  Carolin  and 
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JaDQLGs  A.  Garoliiif  and  payment  thereof  was  duly  demanded  but 
the  same  was  not  paid,"  &c.,  Ace 

The  answer  denied  tliat  ^^  the  defendants  made,  or  indorsed 
the  promissory  note  described  in  the  said  complaint^"  &c. 

On  the  trial,  the  plaintiff  produced  a  note  signed  and  indorsed, 
D.  Carolin  &  Son,  proved  the  signature  to  i%  *and  the  indorse- 
ment upon  it,  to  be  the  handwriting  oi  Dines  Carolin,  one  of  the 
defendants,  and  offered  to  read  it  in  evidence. 

Defendants'  counsel  objected  to  its  being  read  in  evidence,  on 
the  groimd  that  it  was  not  the  note  described  in  the  complaint 
That  the  note  sued  on,  as  described  in  the  complaint,  was 
payable  on  demand,  while  that  offered  in  evidence  was  payable 
eight  months  after  date.  The  note  so  offered  to  be  read  (with 
the  indorsement  thereon,)  was  as  follows,  to  wit: 

New  Yobk,  March  2, 1857. 

"Eight  months  after  date,  we  promise  to  pay  to  the  order  of 
ourselves,  seven  hundred  and  ninety -two  dollars  and  twenty-one 
cents,  value  received. 
$792.21.  Signed       "D.  Carolin  k  Sok, 

"Due  November  5th. 

(Indorsed)        "D.  Carolin  &  Son." 

The  Judge  stated  that  he  would  allow  the  defendants  to  intr^ 
duce  evidence  that  they  had  been  surprised,  or  misled  by  the 
description  of  the  note  in  the  complaint 

Dines  Carolin,  one  of  the  defendants,  was  then  sworn,  and 
among  other  things,  testified  that  he  knew  the  plaintiff  held  this 
note,  that  his  firm  had  never  made  any  other  note  of  thU  data 
and  amount,  and  they  had  not  made  any  note  payable  on 
demand. 

The  Judge  decided  that  the  defendants  had  not  been  misled, 
that  the  complaint  might  be  amended  to  conform  to  the  proo^ 
and  the  note  be  read  in  evidence,  to  which  decision  the  defend* 
ants'  counsel  excepted. 

The  note  was  then  read  in  evidence  and  the  plaintiff  rested. 
The  defendants  then  moved  for  a  nonsuit,  on  the  ground  of 
£Edlure  of  proof,  which  motion  was  denied,  and  they  excepted  to 
the  decision. 

58 
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No  evidence  being  offered  by  the  defendants,  the  Judge 
instructed  the  jury  that  the  plaintiff  was  entitled  to  recover,  to 
which  the  defendants  excepted.  A  verdict  was  rendered  in  fiivor 
of  the  plaintiff  on  which  judgment  was  entered,  and  fix)m  that 
judgment  the  defendants  appealed  to  the  General  Term- 

Oharles  IL  Miller,  for  appellants 

G.  <t  T.  Stev&ison,  for  respondent 

By  the  Court.  Bosworth,  J. — The  note  was  correctly 
described  in  every  particular,  except  one.  It  was,  by  its  terms, 
payable  eight  months  after  its  date.  The  complaint,  did  not 
state  when  it  was  payable.  It  stated  truly  its  date,  and  amount, 
the  names  of  the  makers  and  payees,  and  the  indorsement  of  it 
A  note,  stating  no  day  of  payment,  would,  as  to  that  particular, 
correspond  with  the  complaint  There  was  undoubtedly  a 
variance  between  the  note  produced  and  that  described  by  the 
complaint  But  the  variance  was  not  material.  The  Code 
declares  that  no  variance  between  an  allegation  in  a  pleading 
and  the  proof,  shall  be  deemed  material,  unless  it  have  actually 
misled  the  adverse  party,  to  his  prejudice,  in  maintaining  his 
action  or  defense,  upon  the  merits.  (Code,  §  169.) 

If  a  party  allege  he  has  been  misled,  he  must  prove  that  feet 
to  the  satis&ction  of  the  Court,  and  in  what  respect  he  has  been 
misled.  One  of  the  defendants  was  sworn,  and  testified  as  to 
those  matters,  and  his  eyidence  showed  that  they  had  never 
made  any  note  payable  on  demand,  nor  any  other  note  of  the 
date  and  amount  of  the  one  in  suit,  and  he  knew  the  plaintiff 
held  this  identical  note,  and  he  did  not  pretend  there  was  any 
defense  to  it  on  the  merits.  The  Court  was  therefore  bound  to 
disregard  the  variance.  {Gatlin  v.  Ounter,  1  Kern.,  368.) 

When  there  is  a  variance  between  some  of  the  allegations  of 
a  pleading  and  the  proof  and  that  is  all,  the  Court  has  no  power 
to  nonsuit  on  the  mere  ground  that  such  a  variance  exists,  or  is 
material. 

The  only  test  of  materiality  of  the  variance,  is  proo^  to  be 
furnished  by  the  party  objecting  to  the  variance,  that  it  has 
actually  misled  him,  to  his  prejudice,  (if  a  defendant)  in  main- 
taining his  defense,  upon  the  merits.    And  the  proof  must  show 
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"in  what  respect  he  has  been  misled."  If  it  is  not  made  to 
appear  that  he  has  been  so  misled,  his  objection  is  unavailing. 
He  cannot  be  misled  to  his  prejudice  upon  the  merits,  when  he 
has  no  merits.    These  defendants  had  no  merits,  and  no  defense. 

It  is  only  when,  the  allegation  of  the  cause  of  action,  to 
which  the  proof  is  directed,  is  unproved,  not  in  some  particular 
or  particulars  only,  but  in  its  entire  scope  and  meaning,  that  it 
presents  the  case  of  a  fidlure  of  proo^  and  ceases  to  be  one  of 
variance  within  sections  169  and  170  of  the  Code.  (Code,  §  171.) 

In  this  case,  the  allegation  of  the  cause  of  action  was  unproved 
in  one  particular  only.  In  all  others  it  was  proved  precisely  as 
stated  in  the  complaint  The  nonsuit  was  properiy  refused, 
and  there  was  no  error  in  ordering  a  verdict  for  the  plaintiff. 
The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


HsLSOK  et  alj  Plaintiff  and  Respondents,  v.  Becenagel  d  al.. 

Appellants. 

Wbere  by  the  terms  of  a  charter  party,  the  pliuntifis  chartered  a  vessel  to  the 
defendants  "for  a  voyage  from  New  York  to  Buenos  Ayres,  calling  at 
Montevideo  for  orders,  and  from  either  one  of  those  ports  to  a  port  in  the 
United  States,  between  New  Orleans  and  Boston,  or  to  a  port  in  Great 
Britain,  or  in  the  English  channel  between  Havre  and  Hamburgh  both 
included,  calling  at  Hamburgh  for  orders;"  and  agreed  therein  to  take  and 
receive  on  board  "  during  the  voyage  aforesaid  "  all  such  lawful  goods  as  the 
defendants  "  may  think  proper  to  ship,  anything  hazardous  or  contraband 
of  war  excepted;"  and  ^e  defendants  thereby  agreed  to  hire  said  vessel  as 
aforesaid  on  these  terms,  viz. : 

^^  They  "  engage  "  to  furnish  a  cargo  of  200,000  feet  of  pine  lumber  "  from 
New  York  to  Buenos  Ayres,  calling  at  Montevideo  for  orders,  and  from 
either  one  of  those  ports  a  full  and  complete  cargo  of  dry  hides,  with  horns 
for  small  storage  if  required." 

Second.  They  "^o  further  engage  to  pay,  .  .  for  the  charter  or  freight  of  the 
said  vessel  during  the  voyage  aforesaid,  in  manner  following,  that  is  to  say: 
"For  the  200,000  feet  of  lumber  out  to  Buenos  Ayres,  or  Montevideo, 
fraghtfree:" 
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"For  the  hides,  six  pounds  sterling,  with  (5  per  cent)  five  per  cent  primago 
per  ton  of  2,240  lbs.,  free  from  all  commissions;  payable  in  cash,  without 
credit  or  discount  If  other  goods  are  shipped,  freight  to  be  at  proportion- 
ate rates.  Lining  hides  free  of  freight;"  and  where  such  voyage  has  been 
performed  and  the  lumber  carried ;  and  because  no  dry  hides  could  be  pro- 
cured a  full  cargo  of  bones  and  bone  ash,  being  334  tons,  was  shipped  at 
Buenos  Ayres  and  carried  thence  to  Southampton;  and  it  appearing  on  the 
trial  that  a  full  cargo  of  dry  hides  for  said  vessel  would  be  250  tons,  and 
that  the  current  rate  of  freight  thereon  was  eighty  shillings  sterling  a  ton ; 
and  on  bone  and  bone  ash  was  thirty-five  -shillings  sterling  a  ton ;  it  was: 

L  Biddf  that  the  plaintiffs  were  not  entitled  to  recover  the  same  sum  as  if  a 
cargo  of  dry  hides  had  been  carried. 

2.  Mddj  also,  that  the  rule  of  damages  was  the  current  rate  of  freight  on  the 
bone  and  bone  ash ;  increased  in  such  proportion  as  the  stipulated  price  for 
carrying  a  cargo  of  dry  hides  exceeded  the  current  rate  of  freight  on  dry 
hides  trom  Buenos  Ayres  to  Southampton,  at  the  time  the  bone  and  bone 
ash  were  shipped. 

3.  (BoswoRTH,  J.,  diswntedy  holding  that  the  agreement  to  furnish  a  full  cargo 
of  dry  hides  and  pay  £Q  per  ton  therefor,  fixed  a  price  to  be  paid  for  the 
voyage;  and  that  the  plaintiffs  were  entitled  to  recover  the  same  amoun^ 
as  if  they  had  carried  a  full  cargo  of  dry  hides.) 

(  Before  Bosworth,  Hoffman  and  Pierrepont,  J.  J.) 
Heard,  June  18;  decided,  July  3,  1858. 

This  is  an  appeal  by  the  defendants,  Carl  L.  Becknagel  and 
Gustav  Schwab,  from  a  judgment  against  them,  in  &vor  of  the 
plaintiflFs,  William  Nelson,  and  William  Nelson,  Jr.  The  action 
was  tried  in  May,  1858,  before  Mr.  Justice  Slosson,  without  a 
jury,  a  trial  by  jury  having  been  duly  waived  It  is  brought 
upon  a  charter  party,  dated  August  6,  1855,  executed  by  the 
plaintiflFs,  for  the  owners  of  the  bark  Roman,  of  the  first  part, 
and  the  defendants  of  the  second  part,  to  recover  a  balance  of 
freight  alleged  to  be  due  thereon.  All  the  parties  to  the  charter 
party,  at  the  time  it  was  executed,  resided  and  did  business  in 
the  city  of  New  York ;  and  the  charter  party  was  there  made 
and  delivered. 

The  portions  of  it  having  any  bearing  upon  the  question  pre- 
sented by  the  appeal,  are  in  the  words  following,  via. : 

"  This  charter  party,  made  the  sixth  day  of  August,  in  the 
year  one  thousand  eight  hundred  and  fifty-five,  between  Wm. 
Nelson  &  Son  for  owners  of  bark  Roman  of  New  York,  the 
burthen  of  two  hundred  and  forty-five  tons  or  thereabouts, 
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register  meaflurement,  now  lying  in  the  harbor  of  New  York,  of 
the  first  part,  and  Becknagel  &  Schwab  of  the  second  part,  wit- 
nesseth :  That  the  said  parties  of  the  first  part,  for  and  in  consi- 
deration of  the  covenants  and  agreements  hereinafter  to  be  kept, 
and  performed  by  the  said  parties  of  the  second  part,  do  covenant 
and  agree  on  the  freighting  and  chartering  of  the  said  vessel 
unto  the  said  parties  of  the  second  part  for  a  voyage  from  New 
York  to  Buenos  Ayres,  calling  at  Montevideo  for  orders,  and 
from  either  one  of  those  ports  to  a  port  in  the  United  States, 
between  New  Orleans  and  Boston,  or  to  a  port  in  Great  Britain 
or  in  the  English  Channel  between  Havre  and  Hamburgh,  both 
included,  calling  at  Falmouth  for  orders," 

"  The  said  parties  of  the  first  part  do  further  engage  to  take 
and  receive  on  board  the  said  vessel  during  the  aforesaid  voyage, 
all  such  lawful  goods  and  merchandise  as  the  said  parties  of  the 
second  part  or  their  agents  may  think  proper  to  ship,  anything 
extra  hazardous  or  contraband  of  war  excepted. 

"  And  the  said  parties  of  the  second  part,  for  and  in  considera^ 
tion  of  the  covenants  and  agreements  to  be  kept  and  performed 
by  the  said  parties  of  the  first  part^  do  covenant  and  agree  with 
the  said  parties  of  the  first  part,  to  charter  and  hire  the  said 
vessel  as  aforesaid  on  the  terms  following,  that  is  to  say : 

"First  The  said  parties  of  the  second  part  do  engage  to  provide 
and  furnish  the  said  vessel  a  cargo  of  two  hundred  (200)  thou- 
sand feet  white  pine  lumber  from  New  York  to  Buenos  Ayres, 
calling  at  Montevideo  for  orders,  and  frcmi  either  one  of  those 
ports  a  full  and  complete  cargo  of  dry  hides,  with  horns  for 
small  storage  if  required. 

"  Second.  The  said  parties  of  the  second  part  do  flirther  engage 
to  pay  to  the  said  parties  of  the  first  part  or  their  agent,  for 
the  charter  or  freight  of  the  said  vessel  during  the  voyage  s^ore- 
said,  in  manner  following,  that  is  to  say : 

^'For  the  (200)  two  hundred  thousand  feet  lumber  out  to  Buenos 
Ayres  or  Montevideo,  freight  fi^ee. 

"For  the  hides,  six  pounds  sterling,  with  (5  per  cent)  five  per 
eent  primage  per  ton  of  2,240  lbs.,  free  of  all  conmiissions,  pay- 
able in  cash,  without  credit  or  discount  If  other  goods  are 
shipped,  freight  to  be  at  proportionate  rates. 

"lining  hides  free  of  freight" 
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The  vessel  took  aboard  the  lumber  and  proceeded  to  Bnenoa 
Ayres,  where  she  arrived  about  the  1st  of  November,  1855. 
The  agent  of  the  charterers  there,  was  unable  to  fiimish  any 
dry  hides,  and  the  vessel  was  loaded  with  bone  and  bone  ash, 
which  she  carried  and  delivered  at  Southampton.  The  master 
received  freight  there,  on  the  10th  of  June,  1856,  at  the  rate  of 
fifty  shillings  a  ton,  under  protest,  claiming  the  same  freight  as 
if  a  full  cargo  of  dry  hides  had  been  carried.  The  capacity  of 
the  vessel  for  dry  Iddes,  was  two  hundred  and  fifly  tons.  She 
carried  of  bone  and  bone  ash  three  hundred  and  thirty-four  tons. 
The  current  rate  of  freight  for  hides,  from  Buenos  Ayres  to 
Southampton,  was  eighty  shillings  sterling  a  ton,  and  that  for 
bones  and  bone  ash  was  thirty-five  shillings  sterling  a  ton. 

The  present  action  is  brought  to  recover  the  difference 
between  the  freight  paid  at  Southampton,  and  the  amount 
which  would  have  been  earned,  had  a  full  cargo  of  dry  hides 
been  carried.  The  judge  held  that  the  plaintiffs  were  entitled  to 
recover  such  difference,  and  gave  judgment  in  their  favor  for  lie 
amoimt  of  it    From  that  judgment  the  present  appeal  is  taken. 

Chxzrles  P,  Kirldand^  for  defendants  and  appellants. 

L  The  charter  provides  that  the  freight  for  carrying  dry 
hides  shall  be  £6  per  ton;  that  if  other  goods  are  shipped, 
freight  is  to  be  at  proportionate  rates.  This  phraseology  neces- 
sarily excludes  the  idea  (upon  which  this  judgment  is  based) 
that  if  "other  goods"  are  shipped,  the  freight  upon  them  is  to 
be  the  same  as  though  dry  hides  had  been  carried. 

Proof  of  this  ^^ proportiorujiJte  rate  "  was  an  essential  part  of  the 
plaintiff's  case;  and  for  the  want  of  it,  the  complaint  should 
have  been  dismissed. 

1.  The  word  ^^proportionate  "  is  unambiguous  and  well  unde^ 
stood.  It  means  adjusted  to  something  else,  according  to  a 
certain  rate  or  comparative  relation,  proportional.  (Web,  Die, 
Walk.  Die.) 

As  for  instance,  if  120s.  is  stipulated  to  be  paid  for  dry  hides, 
when  the  current  or  usual  rate  is  but  80s.,  and  bone  ash  is  carried 
instead,  the  proportionate  rate  of  freight  upon  this  article  would 
be  such  as  would  bear  the  same  relation  to  the  current  rate  for 
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it  (bone  ash )  as  120s.  for  hides  does  to  the  current  rate  for  that 
article,  to  wit,  fifty  per  cent 

2.  It  is  idle  to  say  that  the  owners  of  this  vessel  are  entitled 
to  the  same  amount  of  freight  as  they  would  have  earned,  had 
dry  hides  been  carried.  In  other  words,  that  "  proportionate  " 
means  or  is  synonymous  with  "  equivalent"  This  clause,  under 
widch  the  amount  of  freight  is  to  be  determined,  might  as  well 
be  expimged  from  the  charter.  According  to  the  plaintiflfe'  con- 
struction it  is  utterly  meaningless,  and  they  claim  to  recover  just 
as  much  as  though  it  had  been  omitted ;  estimating,  not  upon 
the  goods  transported,  but  upon  dry  hides,  which  could  not  be 
obtained. 

n.  The  Court  erred  in  excluding  evidence  of  what  the  ^^pro- 
portionate rate  "  of  freight  was  at  Buenos  Ayres,  under  the  usage 
and  custom  of  that  port 

1.  The  inquiry  was  not  directed  to  the  point  of  usage,  for  the 
purpose  of  varying  or  even  explaining  anything  in  the  charter, 
but  simply  to  confine  the  witnesses  within,  and  to  obtain  in 
mercantile  phraseology,  the  basis  upon  which  such  proportionate 
rates  are  cidculated ;  and  the  sixth  interrogatory  calls  distinctly 
for  the  fitct,  to  wit:  The  proportionate  rate  of  freight  upon 
bones  and  bone  ash,  instead  of  hides,  under  this  charter,  accord* 
ing  to  the  usage  or  custom  (in  other  words,  the  mercantile  law) 
of  Buenos  Ayres. 

2.  Buenos  Ayres  i3  the  only  place  at  which  this  essential  fiu^t 
— essential  for  the  plaintiff — can  be  ascertained.  There  is  no 
xate  of  freight  at  any  other  port  upon  goods  shipped  at  Buenos 
Ayres.  It  was  the  place  in  the  contemplation  of  the  parties.  The 
irhole  adventure  was  made  with  reference  to  the  goods  to  be 
obtained  at  the  River  Platte,  (Buenos  Ayres  or  Montevideo)  and 
that  was  the  place  of  performance  of  the  contract;  the  place 
from  or  at  which  goods  are  shipped  is  necessarily  the  only  one  at 
which  rates  of  freight  can  be  ascertained.  Such  rates  vary  with 
the  supply  or  scarcity  of  shipping  and  of  the  article  to  be  carried. 

m.  It  appears  from  the  depositions  of  the  witnesses  at  Buenos 
Ayres,  that  the  proportionate  rate,  under  this  charter,  for  a 
single  voyage  from  Buenos  Ayres  to  Southampton  was  26s.y  and 
consequently,  SOs.  for  a  double  voyage,  as  this  was.  It  is  con- 
ceded that  this  sum  was  paid  in  fulL 
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IV.  The  Court  erred  in  admitting  evidence  of  the  meaning 
of  the  words  "  proportionate  rate  "  in  the  port  of  New  York. 

1.  Such  evidence  contradicta  directly,  the  well  known  and 
generally  understood  definition  of  common  words.  It  does  not 
explain  or  interpret,  but  it  substitutes  a  meaning  directly  the 
reverse  of  that  borne  by  the  words  themselves.  "Propor- 
tionate "  means  unequal,  but  having  a  certain  comparative  rela* 
tion  to  something  fixed  and  settled,  while  "  equivalent**  means 
equal.  No  more  force  can  be  given  to  the  argument  against  the 
admissibility  of  this  evidence  than  is  contained  in  the  mere  state- 
ment of  the  facts.  (Cow.  k  Hill's  Notes,  part  2,  pp.  507,  608,  and 
cases  cited) 

Y.  Judgment  should  be  reversed,  and  judgment  rendered 
upon  the  ftcts  foymd,  for  the  defendants. 

Charles  Jones  S  Henry  B.  Cbwles^  for  reepondentB. 

I.  The  Court  below  properly  decided  that  the  plaintiffli  were 
entitled  to  recover  the  same  amount  of  freight  for  the  cargo  car- 
ried firom  Buenos  Ayres  to  Southampton,  as  they  would  have 
been  entitled  to  receive  for  carrying  two  hundred  and  £%-  tons 
of  dry  hides. 

1.  It  was  manifestly  the  intention  of  the  parties  to  fix  the 
amount  of  freight  which  the  vessel  was  to  earn  otk  the  voyage 
for  which  she  was  chartered,  and  this  has  been  done  in  the  char^ 
ter  party  itself.  Neither  party  would  have  entered  into  a  com 
tract  without  knowing  and  determining  what  was  to  be  reoeivBd 
by  the  one  and  what  was  to  be  paid  by  &e  odier. 

a.  By  mutual  agreement^  the  vessel  was  Kot  to  be  {md  freight 
for  the  lumber  carried  ftom  New  York  to  Boenos  Ayres,  and 
the  charter  was  not  made  with  reference  to  the  current  rate  of 
fieight  on  lumber  between  the  two  ports. 

&  Tlie  defendants  then  agree,  that  the  vessel  having  carried 
tiiis  caigo  of  lumber  fireight  free  to  Buenos  Ayres,  shall  there  be 
laden  with  a  cargo  of  dry  hides  at  £6  per  ton.  They  covenant 
absolutely  to  furnish  dry  hides  and  pay  freight  for  the  same  i& 
that  rate.  The  amount  of  fireight  which  was  to  be  paid  and 
received  was  thus  fixed. 

c  The  provision  that  if  other  goods  weire  Aipped^  the  freight 


t 


NEW  YORK— JULY,  1868.  465 

Nelson  v.  RecknageL 

wa3  io  be  at  proportionate  rates,  was  clearly  not  intended  by  the 
parties  either  to  increase  or  lessen  the  amount  of  freight  to  be 
paid  and  received.  This  provision  was  for  the  benefit  of  the 
defendants,  and  was  not  inserted  to  change  or  vary  the  standard 
fixed  by  the  charter. 

2.  The  words  "proportionate  rates,"  in  the  connection  in 
which  they  are  used,  import  that  the  freight  on  the  substituted 
cargo  shall  be  such  a  sum  per  ton,  per  cubic  foot,  or  per  gallon, 
as  the  case  may  be,  as  will  give  the  vessel  the  same  amount  as 
she  would  receive  for  carrying  dry  hides  at  £6  per  ton.  The 
standard  of  price  is  fixed  by  the  contract  itself  and  no  rate  per 
ton  for  other  goods  is  proportionate  to  that  fixed  unless  it  will 
produce  as  large  an  amount  of  freight  as  would  have  been 
received  for  the  stipulated  cargo. 

In  the  present  case  there  were  delivered  310  tons  of  bones  and 
bone-ash.  The  vessel  could  have  carried  250  tons  of  dry  hides. 
The  contract  price  for  dry  hides  is  £6  per  ton.  The  proportion 
is  as  follows :  810 :  250 : :  £6 :  £4  16s.  9 /fd.,  which  gives  the 
rate  per  ton  for  bone  and  bone-ash. 

8.  But  the  words  "  proportionate  rates,"  as-  used  in  this  chai^ 
ter  party,  have  a  well-known  mercantile  meaning  in  the  port  of 
New  York,  and  mean  that  if  other  than  the  goods  specified  in 
the  charter  are  shipped,  the  vessel  is  to  receive  the  same  freight 
as  though  such  specified  goods  had  been  carried. 

This  was  clearly  proved,  and  the  finding  of  the  judge  to  that 
effect  is  not  excepted  to  by  the  defendants.  The  evidence  was 
admissible.  (2  Greenl.  Ev.,  §§  278,  280;  2  Parsons  on  Con.,  48, 
&c.,  and  notes.) 

If,  however,  the  Court  should  adopt  the  construction  of  l3ie 
contract  contended  for  by  the  plaintiffs,  then  this  evidenee,  if 
inadmissible,  would  not  be  a  good  ground  of  reversing  the  judg- 
ment It  should  be  rejected  as  immaterial,  and  the  judgment 
affirmed. 

IL  Evidence  of  what  was  the  actual  differenee  fcetween  the 
current  rates  of  freight  for  dry  hides  and  bones  and  bone-ash 
would  not  be  admissible.  The  parties  to  the  contract  were  mer- 
'  chants  residing  and  doing  business  in  the  city  of  New  York,  and 
did  not  contract  in  reference  to  any  usage  or  custom  at  Buenos 
Ayres,  or  to  tihe  current  rates  of  freight  there.  They,  by  con- 
59 
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tract  in  New  York,  agreed  upon  the  freight  which  the  vessel 
was  to  earn,  without  regard  to  the  actual  freight  paid,  or  to  be 
paid  on  goods  at  Buenos  Ayres. 

The  judgment  should  be  aflirmed,  with  costs. 

By  the  Coitrt.  Hoffman,  J. —  The  proposition  of  the 
plaintiflTs  is,  that  whatever  might  be  the  goods  shipped,  they 
were  to  receive  the  same  rate  of  freight  as  if  hides  had  been 
ishipped.  The  price  per  ton  of  whatever  might  be  carried,  was 
to  be  calculated  and  adjusted,  so  as  to  amount  to  the  sum  total 
of  the  freight,  which  the  capacity  of  the  ship  would  enable  her 
to  earn  for  hides,  at  £6  per  ton. 

On  the  other  side,  the  defendants  insist  that  some  rule  <rf 
proportion  is  plainly  contemplated.  If  other  goods  are  shipped, 
the  freight  is  to  be  adjusted  upon  a  comparison  with  something 
in  relation  to  something.  If  the  contract  had  been  as  the  plain- 
tiflfe  contend,  it  would  have  been  perfectly  simple  to  have  said, 
that  full  fireight  as  for  hides  at  £6  per  ton,  should  in  all  events 
be  paid,  the  capacity  of  the  vessel  to  carry  hides  being  all  that 
was  undetermined ;  in  short,  that  the  freight  shall  be  such  for 
other  goods,  as  will  give  the  same  amoimt  as  if  the  reaeiel  had 
been  filled  with  hides. 

But  when  the  instrument  declares,  that  freight  for  other  goodi 
shall  be  at  proportionate  rates,  a  comparison  of  rates  is  indicated 
and  directed. 

We  concur  in  this  view ;  and  we  think  that  the  method  of 
solving  the  question  stiggested  by  the  defendants'  counsel  is  a 
correct  one. 

The  freight  stipulated  to  be  paid  for  hides  must  necessarily 
bear  a  certain  proportion  to  the  rate  of  freight  for  hides,  had  the 
•barter  been  inade  at  Buenos  Ayres.  That  proportion  is  found 
l»  be  fifty  per  cent ;  that  is,  the  rate  agreed  upon  is  flfly  per  cent 
more  than  that  from  Buenos  Ayres  would  have  been.  The 
articles  actually  shipped  were  at  the  current  rate  of  thirty-five 
•hillings  a  ton  at  that  place.  Add  fifly  per  cent  to  that  price, 
and  a  proportionate  rate  is  attained.  The  words  receive  some 
effect 

The  charter  party  shows,  that  the  fact  was  contemplated  of 
the  inability  of  the  agents  of  the  charterers  to  procure  dry  hideft 
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at  Buenos  Ayres.  Hence  the  provision  to  fill  with  other  goods, 
and  the  liberty  to  do  so,  implied  in  the  clause  in  question. 

We  are  justified  also  in  considering  that  the  parties  were 
acquainted  with  the  nature  and  description  of  the  commodities 
generally  shipped  from  Buenos  Ayres,  to  the  designated  ports 
in  Europe.  "Vessels  chartered  to  load  other  produce  at  pro- 
portionate rates,  run  the  risk  of  being  loaded  according  to  the 
convenience  of  the  charterer,  unless  certain  proportions  of  differ- 
ent articles  are  stipulated  for.  This  may  appear  unjust ;  but  oa 
the  other  hand  it  must  be  supposed  that  no  ship-owner  would 
charter  his  vessel  U>  load  at  a  foreign  port,  unless  he  was 
acquainted  with  the  produce  shipped  at,  and  the  customs  of  such 
port;  and  in  case  of  his  failure,  by  the  necessary  stipulations  in 
the  charter  party  to  secure  his  vessel,  he  himself  would  be  the 
only  party  to  blame.  A  ship-owner,  wishing  to  avoid  all  such 
risks,  charters  his  vessel  for  a  round  sum  to  carry  a  cargo  of 
legal  merchandise." 

Both  parties  then  acted  on  the  contract  which  presumes  that 
other  goods  may  be  shipped,  and  on  the  implication  that  such 
goods  must  be  of  the  description  usually  made  the  subjects  of 
shipment  from  Buenos  Ayres.  They  have  met  the  question  of 
the  freight  to  be  paid,  under  such  anticipated  circumstances,  by 
the  clause  in  question.  Nor  is  it  at  all  unreasonable  to  presume 
that  the  parties  had  some  knowledge  of  the  rates  of  freight  of 
the  articles  which  were  usually  shipped  at  that  port  This 
assumption  is  not  interpolating  new  and  other  terms  into  a  con- 
tract It  is  introducing  facts,  justly  to  be  inferred  as  known  to 
the  parties,  to  interpret  any  ambiguity  in  their  agreement 

The  ship-owner  secures  to  himself,  by  the  agreement  thus 
understood,  a  certain  premium  upon  the  current  rate  of  freight 
of  the  articles  which  his  ship  shall  in  feet  carry.  Whatever 
is  the  proportion  between  the  £6  per  ton  stipulated,  and  the 
current  freight  af  dry  hides  from  Buenos  Ayres,  that  proportion 
shall  regulate  the  increase  of  premium  upon  the  current  freight 
of  what  is  transported.  Thus  in  the  present  instance,  the  differ- 
ence between  the  rates  for  hides  was  £2,  or  fifty  per  cent,  the 
current  freight  there  being  £4.-  This  premium  or  advance  upon 
the  £1 15s.,  the  freight  of  the  bones,  gives  £2 12s.  6d.,  payable 
to  the  ship-owner. 
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So  the  effect  in  relation  to  the  charterer  is,  to  protect  him 
from  paying  the  full  freight  of  £6,  as  if  he  had  shipped  hides, 
when  probably  the  profit  of  his  adventure  from  his  inability  to 
procure  them,  might  be  much  less  than  if  his  apparently  main 
object  had  been  realized  by  obtaining  them. 

I  think  the  judgment  must  be  reversed,  and  the  amount 
adjusted  upon  the  principles  stated.  If  the  parties  do  not  settle 
this  among  themselves,  a  new  trial  must  be  had,  with  costs  to 
abide  the  event 

PiERREPONT,  J.,  concurred  with  Judge  Hoffman. 

BoswoRTH,  J.  (Dissenting.) — The  bark  Roman,  was  chartered 
for  a  voyage  from  New  York  to  Buenos  Ayres,  and  thence,  or 
fh)m  Montevideo  to  a  port  in  the  United  States  between  N^^w 
Orleans  and  Boston,  or  to  a  port  in  Great  Britain  or  in  the  English 
Channel  between  Havre  and  Hamburgh,  both  included. 

The  voyage  has  been  performed,  and  the  practical  question  is, 
to  what  compensation  are  the  owners  entitled,  by  the  terms  of 
the  charter  party. 

The  clauses  fixing  the  compensation  to  be  paid,  require  that 
a  cargo  of  200,000  feet  of  white  pine  lumber  shall  be  carried 
from  New  York  to  Buenos  Ayres,  freight  free. 

That  the  defendants  shall  provide  at  Buenos  Ayres  or  Mon- 
tevideo, "  a  full  and  complete  cargo  of  dry  hides,  with  horns 
for  small  stowage  if  required,"  and  shall  pay  "  for  the  hides,  six 
pounds  sterling  with  (5  per  cent)  five  per  cent  primage  per  ton 
of  2,240  lbs.,  free  of  all  commissions,  payable  in  cash,  without 
credit  or  discount  If  other  goods  are  shipped,  freight  to  be 
at  proportionate  rates.    Lining  hides  free  of  freight" 

Instead  of  shipping  250  tons  of  dry  hides,  which  the  bark 
could  have  carried,  (there  being  none  which  could  be  procured) 
884  tons  of  bones  and  bone-ash,  making  a  full  cargo,  were 
shipped  and  delivered  at  the  port  of  discharge. 

What  is  meant  by  "  proportionate  rates,"  of  freight  to  be  paid 
on  other  goods,  if  shipped  ? 

I^  as  the  defendants  contend,  the  customary  or  actual  rate 
then  charged  at  Buenos  Ayres  on  a  cargo  of  dry  hides  from 
that  place  to  the  port  of  discharge  is  to  be  first  ascertained,  and 
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then  the  rate  on  the  cargo  actually  shipped,  and  if  the  latter  ia 
then  to  be  enhanced  in  such  proportion  as  the  contract  rate  for 
carrying  the  dry  hides,  exceeds  that  which  shall  be  ascertained 
to  have  been  the  current  actual  rate  for  carrying  them,  then  it 
was  left  by  the  charter  party,  entirely  uncertain  how  much  it 
would  be  the  duty  of  the  defendants  to  pay  or  the  right  of  the 
plaintiffs  to  claim.  The  amount  earned  on  that  theory,  on  the 
cargo  actually  shipped,  is  over  $3,000  less  than  would  have  been 
earned  by  carrying  a  cargo  of  dry  hides.  Had  the  cargo  been 
something  else  than  bones  and  bone-ash,  the  loss  of  the  ship 
owner,  on  this  theory,  might  have  been  still  greater.  On  this 
theory,  the  amount  to  be  paid  cannot  be  ascertained  by  any 
information  furnished  by  the  terms  of  the  charter  party  alone, 
even  when  the  number  of  tons  of  the  cargo  actually  carried,  and 
the  number  of  tons  of  hides  that  could  have  been  carried  have 
been  dfetermined  by  actual  weight,  or  have  been  agreed  upon. 

The  farther  questions  also  arise,  what  was,  at  the  time,  the 
usual  or  fair  price  per  ton  for  carrying  dry  hides  from  the  port 
at  which  they  were  to  have  been  .shipped  to  the  port  of  discharge, 
and  what  of  the  cargo  actually  shipped?  And  in  case  of  dis- 
agreement between  the  parties,  as  to  these  two  matters,  how  is 
the  question  to  be  settled  ?  • 

To  find  any  basis  for  the  defendants'  theory,  it  becomes 
necessary  to  interpolate  into  the  contract,  a  reference  to  the 
actual  freight  at  the  time,  on  dry  hides,  &nd  on  the  cargo  actually 
carried  from  Buenos  Ayres  to  the  port  of  discharge,  in  order  to 
make  them  subjects  of  consideration  and  comparison,  in  ascer- 
taining and  stating  the  proportion,  provided  for  by  the  contract 

But  treating  the  contract  as  one  which  determines  the  price  to 
be  paid  for  the  voyage  (on  ascertaining  the  actual  weight  of  a 
full  cargo  of  dry  hides) ;  and  as  specifying  all  the  subjects  to  be 
considered,  in  ascertaining  and  stating  the  "proportionate  rates,"  if 
other  cargo  should  be  shipped,  the  contract  leaves  it  substantially 
certain  what  was  to  be  paid  for  the  voyage,  no  matter  what  might 
be  the  cargo  carried. 

I  think  the  fiiir  meaning  is  that,  whatever  might  be  the  cargo 
shipped,  (and  the  defendants,  although  agreeing  to  furnish  a  full 
cargo  of  dry  hides,  were  to  be  permitted  to  ship  something  else, 
whether  hides  could  or  could  not  be  procured,)  the  defendants 
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were  to  pay  such  a  rate  of  freight,  that  the  cargo  (whatever  it 
might  be)  at  such  rate,  would  produce  the  same  sum  total  in 
dollars  or  pounds  sterling,  as  a  full  cargo  of  dry  hides  at  six 
pounds  sterling  per  ton,  of  2,2iO  lbs.,  would  produce. 

It  was  not  known  precisely,  without  going  into  an  arithmetical  ' 
calculation,  how  many  tons  of  dry  hides  the  bark  would  cany; 
but  it  was  known  nearly  enough  for  all  practical  purposes,  and 
sufficiently  so  to  advise  both  parties  about  what  sum  the  vessel 
would  earn.  Not  knowing  the  precise  sum  to  be  paid,  if  a  cargo 
of  dry  hides  should  be  furnished,  instead  of  ascertaining  by  arith- 
metical calculation  to  what  sum  it  would  amount,  anc^  inserting 
that  as  the  one  to  be  paid  whatever  might  be  the  cargo,  the  clause 
was  inserted  that  if  cargo  other  than  dry  hides  should  be  fur- 
nished, freight  should  be  paid  at  a  rate  which  would  be  in  such 
proportion  to  the  whole  thereof,  as  six  pounds  sterling  per  ton 
of  dry  hides  is  to  the  whole  number  of  tons  thereof  making  a 
full  and  complete  cargo. 

The  contract  furnishes  all  the  data  necessary  to  be  known  to 
state  the  proportion  and  ascertain  the  result  intended  by  both 
parties,  except  the  precise  number  of  tons  of  hides  making  a 
ftdl  cargo,  and  the  number  of  tons  of  other  cargo  actually  car- 
ried, or  of  the  tons  of  register  measurement  which  it  required 
for  proper  stowage. 

If  dry  hides  had  been  carried,  their  actual  weight  was  to  be 
ascertained,  and  the  price  to  be  paid  fixed,  by  multiplying  it  by 
the  specified  rate. 

There  are  many  considerations  which  support  this  view  of  the 
contract,  as  being  the  correct  one,  and  the  one  in  the  actual  con- 
templation of  the  parties.  They  all  resided  in  New  York,  and 
the  contract  was  made  there.  There  is  nothing  to  show  that 
either  of  them  knew  the  actual  rate' of  freight  then  charged  at 
Buenos  Ayres  for  carrying  dry  hides  thence  to  Great  Britain,  or 
to  some  port  between  New  Orleans  and  Boston,  or  that  they  had 
any  reference  to  any  such  matter  in  making  the  contract.  Neither 
is  there  anything  to  show  that  they  knew  what  kinds  of  cargo 
there  was  most  reason  to  suppose  could  be  furnished,  if  hides 
could  not  be.  The  contract  covers  the  whole  voyage,  and  the 
freight  to  be  paid  for  carrying  dry  hides,  though  nominally  paid 
for  the  hides  only,  included,  in  the  intent  of  the  parties,  an 
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agreed  compensation  for  carrying  tlie  lumber.  On  the  defend- 
ants' theory,  if  they  could  not  procure  dry  hides,  nor  a  full  cargo 
of  any  kind,  it  is  not  obvious  but  that  it  might  so  happen  that 
cargo  enough  might  not  be  furnished  at  Buenos  Ayres  to  com- 
pensate for  carrying  the  200,000  feet  of  lumber  to  that  place 
fix)m  New  York.  I^  contrary  to  the  expectation  of  the  parties, 
neither  dry  hides  nor  other  cargo  could  have  been  procured,  to 
what  compensation  would  the  plaintiffs  have  been  entitled  ? 

By  the  natural  and  just  meaning  of  the  charter  party,  the 
defendants  took  the  risk  of  being  able  to  furnish  a  cargo  at 
Buenos  Ayres.  They  secured  the  transportation  from  New 
York  to  and  the  delivery  at  that  place  of  200,000  feet  of  lum- 
ber. They  were  to  furnish  a  full  cargo  of  dry  hides  at  that  plac^i 
and  the  price  per  ton  of  2,240  lbs.  was  stipulated.  This  was  to 
compensate  for  the  whole  voyage.  To  what  aggregate  sum  that 
would  amount,  could  not  be  stated  precisely,  without  entering 
into  an  arithmetical  calculation.  The  defendants  did  not  wish 
to  be  compelled  to  ship  hides,  if  none  could  be  procured  for  the 
purpose.  The  ship-owners  were  willing  that  the  defendants 
should  ship  what  they  could  procure,  if  they  could  not  obtain 
hides,  on  being  paid  the  same  sum  for  the  vessel  for  the  voyage. 

A  careAil  consideration  of  the  contract,  convinces  me,  that  its 
terms  show  this  to  be  the  intent  and  understanding  of  the 
parties. 

The  defendants  covenant,  absolutely  and  unconditionally,  to 
provide  and  furnish  at  Buenos  Ayres,  or  Montevideo  "  a  fiill 
and  complete  cargo  of  dry  hides,  with  horns  for  small  stowage 
if  required;"  and  second,  they  "further  engage  to  pay,"  .  .  . 
"for  the  charter  or  freight  of  the  said  vessel  during  the  voyage 
aforesaid,  in  the  manner  following,  that  is  to  say: 

"  For  the  lumber,  freight  free. 

"  For  the  Aaifes,  six  pounds  sterling,  with  (6  per  cent)  five  per 
cent  primage  per  ton  of  2,240  lbs.  free  of  all  commissions, 
payable  in  cash,  without  credit  or  discount  If  other  goods  are 
shipped,  freight  at  proportionate  rates. 

"Lining  hides  free  of  freight" 

The  unconditional  covenant  to  furnish  hides,  and  a  fiiU  and 
complete  cargo  of  hides,  and  to  pay  six  pounds  sterling  per  ton 
of  2,240  lbs.  on  a  full  and  a  complete  cargo,  is  a  provision  for 
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fuscertainlDg,  substautially,  a  lump  sum  to  be  paid  for  the  round; 
its  precise  amount  to  be  ascertained  by  computing  the  freight 
which  would  be  payable  for  a  full  cargo- of  dry  hides  at  the  rate 
specified. 

This  is  a  common  form  of  a  charter  party,  which  provides  a 
lump  sum  for  a  whole  voyage,  when  by  the  terms  of  the  instru- 
ment the  whole  freight  is  made  payable  on  the  homeward  cargo. 
{OiUdson  v.  Middleton,  40  Eng.  L.  and  Eq.,  295 ;  and  see  Wilson 
V.  Hicks,  id.,  511.) 

The  " proportionate  rates "  of  freight  to  be  paid  "if  other 
goods  are  shipped,"  are  to  be  fixed,  so  as  to  secure  the  compen- 
sation thereinbefore,  (in  the  charter  party,)  covenanted  to  be 
paid  "for  the  charter  or  freight  of  the  said  vessel  during  the 
voyage  aforesaid." 

That  is,  "if  other  goo(fe  are  shipped"  to  make  a  part  only  of 
a  return  cargo,  they  are  to  pay  the  same  proportion  of  the  whole 
price  as  the  space  they  occupy  would  have  produced,  if  filled 
with  dry  hides.  If  in  addition  to  hides,  various  kinds  of  mer- 
chandise compose  a  part  of  the  homeward  cargo,  the  same  rule 
of  proportion  is  to  be  applied  to  such  various  kinds  of  cargo. 

Upon  any  other  construction,  the  unconditional  covenant  to 
provide  and  furnish  "  a  full  and  complete  cargo  of  dry  hides," 
would  seem  to  be  unmeaning. 

By  one  clause,  the  plaintiffs  covenant  to  take  and  receive  on 
board  "all  such  lawful  goods,"  &a,  as  the  defendants  "may 
think  proper  to  ship,  any  thing  extra  hazardous  or  contraband 
of  war  excepted." 

By  another,  the  defendants  covenant  to  provide  and  furnish 
"a  lull  and  complete  cargo  of  dry  hides."  This  covenant  is  not 
even  qualified  with  the  condition  that  such  a  cargo  can  be 
procured. 

Then  follows  the  clause,  which  professes  to  fix  the  price  to  be 
paid  "  for  the  charter  or  freight  of  the  said  vessel  during  the 
voyage  aforesaid."  And  that  is  fixed  by  a  stipulated  rate  to  be 
paid  "for  the  hides,"  viz.,  £6  per  ton  of  2,240  lbs. 

I  think  it  may  be  said  in  this  case  as  was  said  in  Capper  et  al 
V.  Forster,  (3  Bing.  N.  C,  988,)  that  "the  original  intention  and 
expectation  of  the  parties  at  the  time  the  charter  was  entered 
into  as  to  the  amount  of  freight  which  would  become  payable 
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for  the  voyage,  must  have  been  founded  upon  the  assumption, 
that  the  ship  would  bring  home  a  cargo  consisting"  of  dry  hides, 
a  full  and  complete  cargo  of  which,  the  defendants  covenanted, 
absolutely  and  unconditionally  to  furnish.  Omitting  the  clause, 
"  if  other  goods  are  shipped,  freight  to  be  at  proportionate  rates," 
that  case  and  the  present  would  be  substantially  alike. 

If  it  was  impossible  to  procure  dry  hides,  still  the  plaintiff 
would  have  been  obliged  to  receive  a  cargo  of  lawful  goods  and 
merchandise.  {Wilson  v.  Hicks,  supra.)  They  would  have  no 
right  to  insist  on  returning  empty,  and  then  claim  the  whole 
stipulated  freight. 

In  such  a  case,  that  is,  if  no  dry  hides  could  be  procured  and 
other  cargo  was  shipped,  the  plaintiffs  would  have  been  entitled 
to  recover  just  as  much  as  if  they  had  brought  a  full  cargo  of 
dry  hides,  if  the  clause  "  if  other  goods  are  shipped,  freight  to 
be  at  proportionate  rates,"  had  been  omitted  from  the  contract. 
Capper  et  al.  v.  Forster,  supra^  is  a  direct  authority  in  support  of 
this  proposition. 

In  this  view  of  the  intent  of  the  parties,  and  of  this  contract, 
the  phrase  "  if  other  goods  are  shipped,  freight  to  be  at  propor- 
tionate rates"  should  be  construed  to  mean,  that  the  freight  of 
"other  goods"  should  be  so  rated  and  apportioned,  that  there 
would  become  payable  "  for  the  charter  or  freight  of  the  said 
vessel  during  the  voyage  aforesaid"  the  same  aggregate  sum 
or  compensation,  that  would  have  been  due  if  the  defendants 
had  furnished  a  cargo  of  the  article  they  absolutely  covenanted 
to  famish,  viz.,  dry  hides. 

Believing  this  to  be  the  intent  of  the  parties,  and  that  the  trua 
construction  of  the  contract  will  give  effect  to  such  intent,  I 
think  the  judgment  should  be  affirmed. 

The  judgment  was  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event  * 


*  This  action  was  tried  a  second  time  before  Mr.  Justice  Woodruff  and  a 
jury,  in  December,  1858.  The  same  facts  appeared  un  the  second  trial  as  on 
the  first;  except  that  "the  going  rates  (of  freight)  for  bone  and  bone-ash 
from  Buenos  Ayres  to  Southampton,  were  358.  to  40s."  The  Jadge  eon-< 
ndering  himself  concluded  by  the  foregoing  decision  refused  to  charge,  that  th» 
60 
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William  Sharp,  Plaintiff,  v.  Augustus  W.  Whipple, 
Defendant 

L  A  general  verdict  for  the  plaintiff  taken  by  consent  on  a  concession  thai 
"  there  could  be  no  controversy  as  to  what  facts  the  evidence  established, 
and  that  the  case  presented  only  questions  of  law,"  must  be  deemed  at 
least  as  &vorable  to  the  plaintiff  upon  the  facts  in  issue  as  it  would  be  if 
such  verdict  had  been  found  by  the  jury  upon  a  submission  of  the  issues 
to  them  upon  the  evidence. 

2.  In  such  case  for  the  purposes  of  a  hearing  upon  the  questions  of  law  arising 
on  the  trial,  the  plaintiff  is  entitled  to  regard  the  issues  of  fact  as  found  in 
his  favor. 

3.  And  where  in  such  case  Hie  parties  agreed  upon  the  form  of  a  verdict  and 
consented  thereto,  and  in  addition  to  a  general  verdict  for  the  plaintiff  tliey 
agreed  to  a  special  finding  of  certain  fact^  upon  which  questions  of  law 


plfidntiffs  were  entitled  to  recover  the  same  sum,  as  if  they  had  carried  a  full 
cargo  of  dry  hides,  and  the  plaintiffs  excepted  to  such  refusal  He  "charged 
the  jury  that  they  should  find  upon  the  following  principle  or  basis,  namely : 
That  as  the  current  rate  of  freight  at  Buenos  Ayres  at  the  time  the  vessel 
received  her  cargo  there,  on  dry  hides  fi-om  Buenos  Ayres  to  the  English 
channel  was  to  the  rate  by  the  charter  party  agreed  to  be  paid  for  dry  hides, 
BO  was  the  current  rate  of  freight  at  Buenos  Ayres  fi*om  that  port  to  South- 
ampton on  bones  and  bone-ash  to  the  amount  which  the  plaintiffs  were 
entitled  to  receive  from  the  defendants,  with  five  per  cent  primage  added 
thereto.  That  from  the  amount  so  ascertained  there  was  to  be  allowed  to  the 
defendants  the  amount  which  they  had  paid  to  the  plaintifis,  and  that  the 
plainUfis  were  entitled  to  recover  only  the  balance  thus  found,  witii  interest 
thereon  from  the  time  the  fi*eight  was  payable,  which  is  agreed  by  counsel  to 
have  been  June  10th,  1856.  To  which  charge  the  counsel  for  the  plaintiffii 
there  and  then  excepted." 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  for  $244.17. 

From  the  judgment  entered  upon  that  verdict^  the  plaintiffs  appealed  to  the 
General  Term.  That  appeal  was  argued  at  the  January  Term,  1859,  before 
BoswoRTH,  Ch.  J.,  and  Hoffman  and  Monorief,  J.  J.  The  Court  agreed 
that  the  charge  of  the  Judge  conformed  to  the  decision  made  by  the  General 
Term  in  July,  1858 ;  and  that  the  latter  decision,  could  not  with,  propriety, 
be  re-examined  on  such  appeal,  and  affirmed  the  judgment  Boswobts, 
Oh.  J.,  dissented  fi-om  the  decision,  in  other  respee^  on  the  grounds  stated 
in  his  opinion,  as  above  reported 
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arose,  sach  general  verdict  must  stand  unless  such  special  finding  is  incon- 
sistent therewith ;  and  though  the  whole  verdict  is  taken  "  subject  to  tho 
opinion  of  the  Court^"  the  defendant  is  not  at  Uberty  to  claim  on  Uie  hearing 
that  the  issues  of  iact  were  not  established  by  the  evidence  in  favor  of  the 
plaintiff,  except  so  far  as  such  special  finding  may  control  them, 
i.  In  the  case  last  stated,  the  special  finding  agreed  upon  is  to  be  taken  as 
establishing  the  facts  therein  stated,  and  the  general  verdict  as  establishing 
all  other  facts  in  issue,  in  the  plaintiff's  favor. 

(Before  Duer,  Ch.  J.,  SiiOssoN  and  Woodruff,  J.  J.) 
Submitted,  October,  1857;  decided,  July  3d,  186a 

Afteb  the  argument  of  this  cause,  and  the  decision  made 
therein,  at  the  June  Term,  1857  (reported  1  Bosw.,  557),  the 
defendant  applied  for,  and,  upon  grounds  which  it  is  not  material 
to  state,  obtained  a  resettlement  of  the  case.  As  resettled,  the 
case  showed  that  instead  of  the  statement  that  the  Judge  pre- 
siding at  the  trial  "  then  charged  the  jury  and  directed  them  to 
render  a  special  and  general  verdict;"  and  that  "the  jury,  having 
retired,  returned  into  Court  and  rendered  the  following  verdict," 
as  was  contained  in  the  case  as  then  submitted  to  the  Court; 
the  case  was  and  the  case  is  now  settled  so  as  to  read : 

"The  testimony  here  closed.  It  being  conceded  that  there 
could  be  no  controversy  as  to  what  fects  the  evidence  established, 
and  that  the  case  presented  only  questions  of  law,  and  the  defend- 
ant desiring  that  they  should  be  heard  and  decided  at  the  General 
Term  in  the  first  instance;  the  form  of  a  verdict  was  agreed  upon, 
which  was  rendered  by  the  jury,  without  the  Judge  charging  the 
jury  upon  any  legal  proposition  or  deciding  any  principle  of  law 
affecting  the  merits,  which  verdict  was  in  the  words  following, 
viz."  Whereupon  the  verdict  follows  in  the  terms  set  forth  in 
the  original  case  (see  1  Bosw.,  562),  adding,  however,  to  the 
amount  of  the  general  verdict  so  that  the  same  now  reads  "they 
also  find  a  general  verdict  for  the  plaintiff  for  $6,075.66,  which 
verdict  was  taken  by  consent  of  the  parties,  subject  to  the  opinion  of 
the  Court,  at  General  Term,  on  the  questions  of  law  arising  in 
the  case,"  &c.,  &c.  ^ 

And  the  order  of  the  Court  touching  the  hearing  of  the  cause 
is  amended  so  as  to  read  "  the  Court  ordered  that  all  the  questions 
of  law  arising  in  the  case  be  heard  in  the  first  instance  at  General 
Term,^  &c.,  &c. 
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Upon  the  resettlement  of  the  case,  the  same  was  again  sub- 
mitted to  the  General  Term,  before  the  same  Justices,  for  farther 
consideration. 

Edwards  Pierrqpont^  for  the  plainti£ 

John  Oraharriy  for  the  defendant 

By  the  Coubt.  Woodruff,  J. — Upon  a  review  of  the  case 
as  now  submitted,  it  appears  that  what  was  said  in  the  opinion 
pronounced  at  the  June  Term,  1857,  in  regard  to  the  presumption 
arising  upon  the  case  as  then  presented,  that  the  jury  were  pro- 
perly instructed  as  to  all  questions  of  law  which  were  material 
as  a  guide  to  their  deliberations,  and  that  their  general  verdict 
for  the  plaintiff  must  be  deemed  to  have  been  found  under  those 
instructions,  is  not  applicable  to  the  case  as  it  actually  occurred, 
and  as  it  now,  on  a  resettlement,  appears. 

As  resettled,  the  case  now  shows  that  it  was  conceded  that 
there  could  be  no  controversy  as  to  what  facts  the  evidence 
established,  and  that  the  case  presented  questions  of  law  only. 

It  is  manifest  that  a  verdict  for  the  plaintiff  taken  by  consent^ 
in  pursuance  of  such  a  concession,  rhust  be  deemed  at  least  as 
favorable  to  him  upon  the  facts  in  issue,  as  it  would  be  if  found 
by  a  jury.  And  after  such  a  concession,  the  defendant  certainly 
cannot  ask  that  it  be  set  aside  upon  any  question  of  &ct  which 
may  be  involved  in  the  issues  between  the  parties ;  all  such 
issues  must  be  deemed  settled  by  mutual  consent. 

In  substance  and  effect  the  case  now  reads,  that  by  concession 
of  the  parties,  the  controverted  questions  of  fact  are  settled  and 
agreed  upon  as  follows :  First.  That  certain  special  matters  of 
feet  are  as  set  forth  in  the  special  findings  now  agreed  upon ; 
and,  Second.  All  other  questions  of  fact  presented  by  the  issues 
in  the  action  are  established  in  favor  of  the  plaintiff.  In  other 
words,  upon  the  issues  the  plaintiff  is  entitled  to  a  verdict,  except 
so  far  as  certain  agreed  facts  specially  found  may  show  that  he 
is  not  entitled  to  recover,  or  may  limit  or  diminish  the  amount 
of  the  recovery. 

The  consenting  to  and  taking  such  a  verdict,  subject  to  the 
opinion  of  the  Court  upon  the  questions  of  law  arising  in  the 
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case,  preserves  to  the  parties  the  right  to  discuss  the  exc.^ptioii.s 
taken  on  the  trial,  if  any;  the  question  whether  a  nonsuit 
moved  for  ought  to  have  been  granted,  and  whether  upon  the 
&cts  found  as  above  stated  the  plaintiff  is  entitled  to  judgment, 
or  to  what  extent,  if  any,  the  general  verdict  should  be  modified 
by  the  special  findings. 

A  verdict  subject  to  the  opinion  of  the  Court,  where  the  facts 
are  controverted  and  the  evidence  conflicting,  would  not  be 
proper.  This  we  have  often  held,  and  such  a  verdict  taken 
without  consent  and  by*  order  of  the  Court,  would  in  such  case 
be  a  mis-trial.  But  where  the  parties  agree  that  there  can  be  no 
controversy  as  to  what  facts  the  evidence  establishes  and  pro- 
ceed to  embody  the  result  of  the  proofs  in  an  agreed  verdict, 
that  verdict  must  be  taken  to  establish  the  facta  according  to  its 
tenor. 

It  is  not  apparent  then,  that  the  resettlement  of  the  case,  has 
presented  it  to  our  consideration  any  more  favorably  to  the 
defendant  than  it  was  before,  in  this  respect. 

In  regard  to  the  questions  of  law  subject  to  which  the  verdict 
was  taken,  it  may  be  that  the  case  is  more  fully  open  to  discus- 
sion than  was  intimated  in  our  former  opinion.  But  even  that 
is  not  clear.  If  it  is,  then  it  must  suffice  to  observe  that  although 
we  intimated  that  the  only  questions  then  properly  presented, 
•were  whether  the  nonsuit  ought  to  have  been  granted,  and 
whether,  upon  the  special  finding,  the  sum  due  to  the  defendant 
from  J.  De  W.  Spurr  should  be  deducted  from  the  verdict,  yet 
we  followed  the  course  pursued  by  the  counsel  in  arguing  the 
cause,  and  considered  the  other  questions  raised.  We  now  find 
no  reason  for  changing  the  opinions  then  expressed,  and  our 
opinion  upon  the  questions  of  law  then  given,  must  be  taken  as 
our  opinion  upon  the  same  questions  as  now  resubmitted  to  us. 

Judgment  should  therefore  be  rendered  for  the  plaintiff  on  the 
verdict 

Judgment  ordered  tocordingly. 
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MoRDBOAi  L.  Mabsh,  Respondent,  v.  Ely  Hoppock,  Appellant. 

1.  Where  a  married  woman  owns  fixtures,  implements  and  machinezy,  adapted 
to  the  manufacture  and  distillation  of  spirits,  and  her  husband,  under  a  writ- 
ten power  of  attorney  from  her,  contracts  as  her  agent  with  a  third  person, 
(the  defendant)  to  manufacture  whiskey,  on  which  the  defendant  is  to 
advance  and  which  he  is  to  sell,  and  the  business  is  prosecuted  pursuant  to 
such  agreement;  and  is  transacted  wholly  by  the  husband  with  the  defend- 
ant, such  business  is  in  fact  and  in  law  the  business  of  the  husband. 

2.  In  a  suit  by  the  wife's  assignee  of  the  balance  claimed  to  be  due  to  her  in 
respect  to  such  business;  to  recover  such  balance,  it  is  error  to  disallow  to 
the  defendant  upon  a  statement  of  accounts  in  relation  to  it^  moneyB 
advanced  by  the  defendant  to  the  husband  in  the  course  of  the  business; 
upon  the  ground  that  the  power  of  attorney  under  which  he  acted  did  not 
authorize  him  to  obtain  such  advances  on  her  account 

(Before  Hoffman,  Slosson  and  Pikrrepont,  J.  J.) 
Heard,  April  12;  decided,  July  3,  185a 

This  action  comes  before  the  Court  at  General  Term,  on  an 
appeal  by  the  defendant  from  a  judgment  in  favor  of  the  plain- 
iiSj  entered  on  the  report  of  a  referee. 

Mordeoai  L.  Marsh,  the  plainti^  sues  as  assignee  of  Frances 
Jackson.  At  the  time  the  contract  (hereinafter  set  forth)  was 
made,  under  which  the  business  was  done  out  of  which  this 
controversy  arose,  Frances  Jackson  was  a  married  woman ;  and 
the  contract  was  made  by  her,  by  her  husband  Thomas  Jackson 
as  her  attorney,  of  the  one  part,  with  the  defendant  of  the 
other  part 

The  complaint  avers,  among  other  things,  that  from  April, 
1851,  until  some  time  in  March,  1853,  "the  said  Frances  Jack- 
son delivered  or  caused  to  be  delivered  to  the  said  defendant, 
Ely  Hoppock,  for  the  purpose  of  sale,  a  large  quantity  of 
whiskey,  known  as  Irish  and  Scotch  whiskey,  upon  each  and 
every  gallon  of  which  said  whiskey  so  delivered  as  aforesaid, 
the  said  defendant  promised  and  agreed  to  advance  and  pay  to 
the  said  Frances  Jackson  the  sum  of  eighty-five  cents,  and  upon 
the  sale  of  said  whiskey  the  said  defendant  promised  and  agreed 
to  render  to  the  said  Frances  Jackson  a  full  and  true  account  of 
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the  sale  and  disposition  of  said  whiskey,  so  that  the  said  Frances 
Jackson  might  be  able  to  judge  of  the  result  thereoi^  and  pay  to 
her  what  was  due  upon  the  balance  of  such  accounts."  It  alleges 
that  the  defendant  rendered  accounts  from  time  to  time,  describes 
them  and  avers  that  he  rendered  no  other  accounts^  and  that 
those  rendered  are  not  full  or  accurate.  The  complaint  prays 
for  a  judgment,  that  the  defendant  account;  and  that  he  pay 
such  balance  as  may  be  ascertained  upon  such  accounting  to  be 
due  to  the  plaintiff,  as  assignee  of  said  Frances  Jackson.* 

The  defendant  in  his  answer  admits,  'Hhat  the  said  Thomas 
Jackson  as  the  attorney  and  agent  of  his  said  wife,  delivered 
large  quantities  of  said  whiskey  to  this  defendant  for  sale  upon 
commission,  and  received  large  advances  and  payments  from 
tkis  defendant  therein,  between  April  1,  1851,  and  July  23, 
1353,"  and  claims,  that  a  balance  of  $755.25  is  due  to  him,  the 
defendant. 

He  further  avers,  "that  he  made  returns  and  accounts  of  sales 
from  time  to  time,  to  said  Thomaa  Jackson,  with  whom  he  trans- 
acted said  business."  .  . 

'^  And  the  said  defendant  admits  that  he  has  furnished  returns 
to  said  Frances  Jackson,  since  the  death  of  her  husband,*  of  the 
amount  of  sales,  receipts,  and  expenses  attending  said  sales  of 
whiskey,  which  returns  and  accounts  were  correct  when  so  fur- 
nished; but  he  denies  that  such  statements  were  the  only 
accounts  ever  furnished,  as  said  Thos.  Jackson,  during  his  life- 
time, received  frequent  accounts  and  statements  as  her  agent 
and  attorney."  .  .  . 

''  And  the  said  defendant  further  says,  that  he  is  ready  and 
willing,  and  always  has  been  ready  and  willing,  to  account  to 
and  with  the  said  Frances  Jackson,  and  any  person  duly  autho- 
rized by  her,  in  respect  to  said  transactions,  and  submits  to  any 
reference  of  his  accounts  which  may  be  directed  by  this  Honor- 
able Court,  and  prays  that  said  complaint  may  be  dismissed, 
with  costs,  to  be  paid  by  the  said  plaintiff." 

The  referee  found  as  facts,  "that  from  the  month  of  April, 
1851,  and  for  some  time  prior  to  that  time,  Frances  Jackson, 
then  of  the  city  of  New  York,  was  the  owner  of  certain  fixtures, 
implements,  machinery,  and  other  property,  then,  and  subse- 
quent thereto,  being  situate  at  No.  68  Seventh  avenue,  in  the 
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city  of  New  York ;  and  that,  from  the  montli  of  April,  1851, 
to  the  month  of  March,  1853,  the  property  and  premises  were 
used  by  her  in  the  manufacture  and  distillation  of  spirits,  known 
as  Irish  and  Scotch  whiskey.  That,  during  the  period  last 
mentioned,  Frances  Jackson  was  a  married  woman,  viz.:  the 
wife  of  Thomas  Jackson,  who  was  then  living  and  residing  with 
his  said  wife  Prances  Jackson  in  the  city  of  New  York.  That 
the  defendant  knew  Frances  Jackson,  and  on  March  27,  1851, 
the  defendant  entered  into  an  agreement  with  Thomas  Jackson, 
the  husband  of  said  Frances,  which  agreement  was  produced, 
and  is  in  the  words  and  figures  following : 

"Terms  of  agreement  between  Thomas  Jackson  and  Ely 
Hoppock,  both  of  the  city  and  county  of  New  York-  Thomas 
Jackson  is  to  manufacture  Irish  and  Scotch  whiskey,  of  a  quality 
equal  to  that  heretofore  on  the  premises  known  as  No.  90  Seventh 
avenue,  fourth  proo^  and  to  be  delivered  to  Mr.  Hoppock  in 
imported  puncheons,  Irish  and  Scotch,  and  placed  in  his  cellar 
in  good  order;  said  Jackson  is  to  pay  storage,  insurance,  labor, 
etc.,  etc. ;  said  Hoppock  is  to  advance  his  notes  at  four  months 
date,  from  time  to  time,  on  the  delivery  of  said  whiskey,  as 
aforesaid,  at  the  rate  of  eighty-five  cents  per  gallon,  for  which 
he  is  to  receive  from  said  Jackson  ten  per  cent  commission  on 
gross  sales  of  said  whiskey,  for  advancing,  selling,  colloctiDg, 
and  guaranteeing  sales.  Interest  is  to  be  charged  by  said  Hop* 
pock  in  case  he  should  be  out  of  funds,  at  the  rate  of  seven  per 
cent  per  annum. 

"F.Jackson, 
"  per  Tflos.  Jackson,  Attf y, 

"Ely  Hoppock." 

"  That  Thomas  Jackson  acted  as  the  agent  of  his  wife  Frances, 
under  and  by  virtue  of  a  power  of  attorney,  under  her  hand  and 
seal,  which  power  of  attorney  was  produced  in  evidence,  and  is 
in  the  words  and  figures  following: 

"Know  all  men  by  these  presents,  that  I,  Frances  Jackson,  of 
the  city  and  county  of  New  York,  do  hereby  ordain,  constitute, 
and  appoint  Thomas  Jackson,  of  New  York  city,  my  true  and 
lawful  attorney  and  agent,  for  me  and  in  my  name  to  purchase 
grain  of  any  and  every  description,  malt,  if  required  for  the 
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manufacture  of  whiskey  known  as  Irish  and  Scotch  malt  whiskey, 
to  dispose  of  the  same  to  the  best  advantage,  for  my  benefit,  to 
sue  for,  recover,  and  receive  from  all  persons  whatever  all  sums 
of  money  and  debts  due  or  to  become  due  to  me,  and  all  claims 
and  demands,  and  to  give  sufficient  acquittances  therefor,  and  to 
adjust,  settle,  or  compound  all  debts  or  demands  due  or  to 
become  due  to  me,  and  to  institute  proper  suits  for  the  recovery 
thereof,  and  the  same  to  pursue  to  final  judgment  and  execution, 
and  I  hereby  ratify  and  confirm  what  my  said  attorney  or  agent 
shall  lawfully  do  or  cause  to  be  done  in  the  premises. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  sea], 
this  third  day  of  April,  1851. 

"  Signed,        Frances  Jackson." 

That  an  indorsement  or  agreement  was  made  on  the  back  of 
the  agreement  of  March  27,  1851,  signed  by  Thomas  Jackson, 
as  attorney  for  Prances  Jackson,  which  was  produced  and  read 
in  evidence ;  it  is  as  follows : 

"  This  is  to  certify  that  I  hereby  agree  to  release  Mr,  Ely 
Hoppock  from  guaranteeing  any  sales  of  my  whiskey  that  he 
has  made  or  shall  hereafter  make.  And  in  consideration  of  not 
being  able  to  sell  all  my  whiskey  the  first  year,  I  agree  to  pay 
said  Hoppock  ten  per  cent  commission,  for  advancing  drafts, 
selling  the  whiskey,  and  collecting  bills  of  same. 

"  F.  Jackson, 

"  per  Thos.  Jackson,  Att'y, 
"The  words  *to  sell'  inter- ) 
lined  before  signing.        ) 

"  Witness,  John  Quackenbush. 
"  New^York,  January  21,  1853." 

The  referee  also  found  that  the  business  of  the  distillery  was 
carried  on,  as  contemplated  when  these  contracts  were  made,  and 
that  the  defendant  made  certain  advances  to  Thomas  Jackson  in 
the  course  of  the  business,  and  charged  the  same  on  account. 

The  referee  also  found  that  certain  of  the  items  charged  in 

account  by  the  defendant  to  Frances  Jackson,  amounting  to 

$1,369.44,  being  for  moneys  paid  to  Thomas  Jackson,  or  to 

otiieis  by  his  order,  were  not  properly  chargeable  to  her,  on  the 

61 
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ground  that  the  power  of  attorney  of  the  date  of  April  8,  1851, 
did  not  authorize  Thomas  to  receive,  or  order  them  paid  on  her 
account,  and  disallowed  the  same. 

For  a  similar  reason  he  also  disallowed  a  charge  of  $1,000,  for 
defendant's  acceptance  of  that  amount  delivered  to  Thomas,  on 
his  executing  as  her  attorney  a  mortgage  to  defendant^  on  the 
credit  and  security  of  which  such  advance  was  made. 

He  found  a  balance  of  $1,278.60,  due  from  the  defendant,  to 
the  plaintiff  as  assignee  of  Frances  Jackson,  and  reported  that 
he  was  entitled  to  judgment  therefor,  with  costs.  Judgment 
having  been  entered  upon  the  report,  the  defendant  appealed 
from  it  to  the  General  Term. 

Charles  W,  Sandfordj  for  the  appellant,  insisted  that  the  busi- 
ness was,  in  law  and  in  fistct,  the  business  of  Thomas  Jackson, 
the  husband;  that  a  married  woman  cannot  carry  on  business 
through  the  agency  of  her  husband.  It  must  be  considered 
his  business  and  treated  accordingly.  Consequently  the  items 
charged  to  Mrs.  Jackson  and  disallowed  by  the  referee,  were 
erroneously  rejected. 

That  the  plainti£^  Marsh,  if  he  has  any  ground  of  action,  must 
assume  all  the  transactions  of  Jackson  in  the  business. 

Barrett  J:  Brinamade,  for  the  respondent. 

Thomas  Jackson  acted  as  the  agent  and  attorney  of  Frances 
Jackson,  and  every  verbal  and  written  agreement  between  him 
and  the  defendant,  purports  to  have  been  made  under  and  by 
virtue  of  the  power  of  attorney  under  the  hand  and  seal  of 
Frances  Jackson. 

The  defendant  must  therefore  account  upon  the  basis  of  his 
contract,  treating  her  as  the  principal,  and  Thomas  as  her  agent 
The  report  is  right,  rejecting  such  acts  of  the  husband  as  the 
power  of  attorney  did  not  authorize,  and  his  principal  has  not 
sanctioned. 

By  thk  Court.  Pierrkpont,  J. — The  referee  evidently 
regards  the  relation  of  Thomas  Jackson  to  Frances,  so  &r  as 
relates  to  this  business,  the  same  as  though  the  two  were 
strangers  to  any  alliance,  and  one  the  mere  agent  of  the  other. 
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Such  is  not  our  view  of  the  meaning  of  the  statutes  relating 
to  married  women.  The  parties  were  husband  and  wife  living 
together.  It  does  not  appear  that  the  wife  had  a  separate  estate 
from  which  she  derived  an  income ;  and  it  does  appear  that  she 
advanced  no  money  whatever  in  the  business. 

The  husband  carried  on  the  business,  and  it  was  his,  and  not 
that  of  his  wife.    Signing  the  contract  of  March,  1851, 

"F.  Jackson," 

"Per  Thos.  Jackson,  Att'y," 
did  not  in  legal  view  make  the  business  which  Thomas  Jackson 
carried  on  imder  the  agreement,  the  separate  business  of  his  wife. 

The  items  in  the  defendant's  account,  which  the  referee  rejects, 
were  mostly  cash  advances  made  by  the  defendant,  (in  the  course 
of  the  business,)  to  Thomas  Jackson. 

A  construction  of  the  acts  of  1848  and  of  1849  has  been 
given  by  this  Court,  quite  inconsistent  with  the  rulings  of  the 
referee  in  this  case.  (Switzer  v.  Valanime^  4  Duer,  96 ;  Freeman  v. 
Orser,  5  Duer,  476.)  * 

This  fundamental  error  in  considering  it  the  sole  and  separate 
business  of  the  wife,  in  which  the  husband  was  but  a  mere  agent, 
having  no  personal  interest,  runs  through  the  entire  case. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 

Bule  of  reference  discharged. 

Judgment  accordingly. 


St.  John,  Plaintiff  and  Respondent,  v.  The  Mayor,  Aldermen 
AND  Commonalty  op  the  City  op  New  York,  Appellants. 

1.  The  municipal  corporation;  the  Mayor,  Aldermen  and  Commonalty  of 
the  city  of  New  York,  although  authorized  by  its  charter  to  have  and  keep 
80ch  and  so  many  markets,  at  such  and  so  many  places  within  its  corporate 
limitfl^  at  shall  from  time  to  time  be  established  by  the  common  coundl, 


*  See  Burfftr  ^.WUt^  2  Bosw.,  p.  92. 
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cannot  erect  nor  allow  market  stalls  tx>  be  erected  and  occupied  in  the  pub- 
lic streetfi  of  said  city,  theretofore  regularly  laid  out  and  established  as 
highways,  and  occupied  as  such,  to  the  special  damage  of  the  owners  of 
houses  and  lots  fronting  on  such  streets,  without  being  liable  for  such 
damage. 

2.  The  fiacts,  that  sheds  or  stalls  are  bo  erected  and  occupied  "by  the  per- 
■misfiion  of  its  commissioner  of  streets  and  lamps,  and  t^at  fees,  for  the  use 
of  siich  sheds  or  stalls  as  market  Btands,  at  a  fixed  rate  per  day  for  a  period 
of  several  months,  are  collected  by  its  clerk  of  the  market  and  by  him  paid 
to  the  comptroller  of  such  city,  and  that  the  erection  and  such  occupation 
of  such  sheds  prevent  access  to  the  houses  fronting  on  such  street  and 
cause  special  damage  to  the  owners  thereof,  are  sufficient,  prima  /acic,  to 
establish  the  habihty  of  such  corporation  for  such  damage. 

3.  The  facts,  that  the  space,  (or  slip  so  called)  in  and  on  which  ^eds  are 
80  erected  and  used,  has  been  used  as  a  public  street  or  inghway  for  more 
than  fifty  years  prior  to  such  erection ;  and  at  the  time  of  such  erection 
continued  to  be  so  used ;  that  the  corporation  more  than  fifty  years  prior  to 
such  erection  granted  land  bounded,  on  such  slip,  and  in  the  grant  described 
said  slip  as  a  sUp  "called  Catharine  shp  as  the  same  has  been  lately  laid  out 
and  surveyed  by"  one  of  the  city  surveyors  of  said -city;  a!idby«uch  grant 
required  the  grantees  to  erect  a  continuation  of  ^aid  shp,  of  a  specified 
width,  to  be  and  remain  for  the  free  and  common  passage  of^  and  a  public 
street  or  way  for  the  inhabitants  of  said  city,  in  Uke  manner  as  the  other 
pubUc  streets  of  the  said  city  then  were  or  lawfully  ought  to  be ;  and  that 
such  corporation  thereafter  directed  said  slip  or  street  to  be  repaved,  and 
asBeesed  the  e3q>en6e  thereof  upon  the  owners  of  lands  contiguous  thereto, 
are,  uncontradicted,  su£&cient  evidenoe,  in  an  action  against  said  coiporation 
for  damages  caused  by  obstructing  the  same ;  t^t  such  shp  is  in  fact  and 
in  law  a  pubUc  street  or  highway ;  regularly  established  as  such. 

4.  A  temporary  interference  by  such  corporation  with,  or  obstruction  of  a 
street,  by  necessarily  pihng  materials  on  a  part  of  such  street  during  a 
reasonable  period  for  building  or  repairing  a  market,  fi-om  which  an  incon- 
venience may  result  to  adjoining  owners,  will  not  create  a  fiability  on  the 
part  of  the  corporation  in  favor  of  such  owners  for  the  incidental  losses 
consequent  thereon. 

.5.  But  such  an  appropriation,  by  the  corporation,  of  a  public  street  and  side- 
walk, (by  the  erection  of  sheds  thereon  and  the  occupation  of  the  same  for 
vending  meats,  vegetables  and  other  articles  usually  sold  in  the  public 
markets)  as  substantially  prevents  access  to  or  egress  from  adjoining  build- 
ings fix)nting  on  such  street,  and  in  effect  deprives  the  occupants  thereof  of 
the  capacity  to  prosecute  their  accustomed  and  lawful  bushiess  therein,  is 
tmauthoriied  by  law,  and  for  the  damages  directly  and  necessarily  caused 
thereby,  the  corporation  is  liable. 

(Before  Bosworth,  Hoffman  and  PiERREPOirr,  J.  J.) 
Heard,  June  18;  decided,  August  7,  185& 
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This  is  an  appeal  by  the  defendants,  The  Mayor^  Aldermen 
and  (hmmonaUy  of  the  City  of  New  York^  from  a  judgment  in 
fiivor  of  Oearge  S.  iSt.  John^  the  plaintiflf.  The  action  was  tried 
before  Mr.  Justice  Bosworth  and  a  jury,  on  the  15th  day  of 
March,  1858.  It  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  in  the  months  of 
June,  July,  Augiist  and  September,  1854,  by  reason  of  the 
erection  of  sheds,  for  the  sale  of  meat,  vegetables  and  the  vari- 
ous articles  usually  sold  at  markets ;  in  front  of  the  plaintiff's 
premises  Nos.  17  and  19  Catharine  slip,  (between  Water  and 
South  streets  in  the  city  of  New  York,)  which  premises  were 
occupied  by  the  plaintiff  as  an  eating  and  lodging  house. 

It  appeared  firwn  the  evidence ;  that  these  sheds  were  built  on 
posts  set  in  the  gutter  and  on  the  sidewalk ;  that  the  gutter  was  so 
obstructed  that  the  water  could  not  pass  through  it ;  and  that  the 
street  or  slip  and  the  sidewalk  were  also  thereby  so  obstructed 
that  no  carriages  or  carts  could  get  nearer  to  plaintiff's  premises 
than  the  corner  of  South  street,  or  the  comer  of  Water  street,  and 
that  two  persons  could  not  walk  abreast,  on  the  sidewalk. 

It  was  also  proved  that  these  sheds  were  erected  by  the  per- 
mission and  under  the  direction  of  the  superintendent  of  streets 
and  lamps.  That  the  clerk  of  Catharine  market  collected  rent 
from  the  occupants  of  these  sheds,  at  a  certain  rate  per  day,  and 
paid  the  same  to  the  comptroller  of  the  city. 

Evidence  was  also  given  of  the  loss  of  custom  caused  to  the 
plaintiff  by  the  erection  and  occupation  of  these  sheds,  during 
the  time  that  they  continued  to  be  kept  up  and  used,  as  market 
stands. 

The  action  was  tried  on  the  same  pleadings,  as  on  a  previous 
trial  had  in  January,  1856.  The  proceedings  on  the  first  trial 
are  reported  in  6  Duer^  p.  315.  The  evidence  given  on  the 
first  trial,  was  given  on  the  last.  The  plaintiff  also  proved  on 
the  last  trial  by  B.  F.  Langdon,  (then  nearly  74  years  jof  age), 
that  he  had  known  Catharine  slip  since  he  was  a  boy ;  ever  since 
1793;  there  was  then  there  only  one  market  from  Cherry  to 
Water  streets ;  that  Catharine  slip  had  been  always  used  as  a 
public  highway  on  both  sides,  except  when  the  sheds  (com- 
plained of)  were  built ;  it  was  filled  out  to  South  street  in  1820. 
He  also  gave  in  evidence  a  deed  bearing  date  the  9th  day  of 
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September,  1772,  executed  bj  the  defendants,  as  grantors  to 
William  Bedlow  and  others  as  grantees,  of  a  certain  lot  "between 
high  and  low  water  mark  situate,  lying,  and  being  in  the  out- 
ward of  the  city  of  New  York  opposite  to  the  grounds  of  the 
said  William  Bedlow"  and  others ;  206  feet  in  length  on  the  east 
and  west  sides  thereof  and  in  breadth  along  the  strand  and  front- 
ing the  East  river,  at  low  water  mark,  56  feet  10  inches,  and  in 
the  rear,  upon  the  ground  of  the  said  William  Bedlow  and  others 
76  feet  1  inch  English  measure,  bounded  "bn  the  west  upon  a 
oertain  slip  there  lately  laid  out,  and  called  Catharine  slip,  as  the 
same  has  been  lately  laid  out,  and  surveyed  by  Girard  Bancker, 
one  of  the  city  surveyors;"  &c.  By  said  deed,  the  grantees 
therein,  covenanted,  (in  addition  to  making  other  streets)  to 
erect  and  build,  "a  good,  sufficient  and  firm  wharf  or  street  of 
24  feet,  English  measure,  in  breadth,  on  the  west  side  of  the 
water  lot  hereby  granted,  the  whole  length  thereof  contiguous 
and  adjoining  to  a  certain  street  there  lately  laid  out,  and  called 
Catharine  slip  " ;  to  keep  and  uphold  the  same  in  good  repair, 
and  that  the  same  should  forever  thereafter  continue,  remain  and 
be  for  the  free  and  common  passage  o^  and  public  streets  and 
ways  for  the  inhabitants  of  the  said  city  of  New  York,  and  all 
ottiers  passing  and  returning  through  or  by  the  same,  in  like 
manner  as  the  other  public  streets  of  the  same  city  now  are,  or 
lawfully  ought  to  be  " ;  &c. 

The  premises  in  question  are  situate  between  Water  and  South 
streets ;  front  on  Catharine  slip ;  are  thirty -four  feet  and  eight 
inches  in  width,  and  are  known  as  Nos.  17  and  19  Catharine  slip. 

The  plaintiff's  counsel  also  offered  in  evidence  an  assessment 
list,  for  repaving  Catharine  slip  from  Cherry  to  South  streets ; 
confirmed.  The  defendants'  counsel  admitted  that  it  had  been 
taken  from  the  street  commissioner's  office,  and  admitted  that 
the  certificate  of  confirmation  was  signed  by  the  clerk  of  the 
coDunon  council. 

"  The  plaintiff's  counsel  then  offered  in  evidence  a  resolution  of 
the  board  of  councilmen,  July  6th,  1854,  offered  by  councilman 
Seely,  for  the  purpose  of  showing  that  notice  of  the  matters 
which  the  resolution  recites,  was  brought  home  to  the 
defendants. 

"  The  counsel  for  the  defendants  objected  to  the  reading  of  the 
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resolution  on  the  ground  of  immateriality  and   irrelevancj. 
Objection  overruled,  and  exception  taken* 

*'  It  was  then  read,  as  follows : 

"  Whereas,  Butcher-stalls  have  been  removed  fitom  Catharine 
Market  to  the  east  side  of  Catharine  sisreet,  obstructing  the  side- 
walk, and  seriously  interfering  with  those  who  occupy  the  base- 
ments on  said  street,  between  Cherry  and  South  streets ;  therefore, 
be  it 

'^  Besclvedj  That  the  commissioner  of  streets  and  lamps  be  and 
he  is  hereby  directed  to  state  by  whose  authority  the  said  stands 
were  so  placed  in  Catharine  street,  and  how  long  the  same  will 
remain,  and  report  the  fSicts  to  this  board  forthwith." 

David  T.  Yalentine  was  then  called  on  the  part  of  the  plain- 
tiff and  being  sworn,  testified  as  follows : 

"  I  have  been  clerk  of  commc«i  council  for  a  good  many  years ; 
General  Jacob  Morton  was  clerk  in  1828 ;  that  is  his  signature 
to  that  assessment  list ;  I  was  first  connected  with  the  office  in 
1821 ;  I  am  &miliar  with  the  records  in  the  office  of  the  clerk ; 
this  paper  was  included  in  a  communication  to  the  board,  and 
when  this  was  passed,  the  clerk  signed  it,  and  it  is  a  proof  of 
confirmation ;  this  is  inclosed  with  a  communication  from  the 
street  commissioner,  and  when  the  list  was  confirmed  by  the 
board,  the  clerk  signed  this. 

'*  Plwitifrs  counsel  then  offisred  to  read  the  said  assessment 
list  in  evidence. 

"  The  counsel  for  the  defendants  objected  to  the  same  being  so 
read,  on  the  ground  of  irrelevancy  and  immateriality. 

''  The  Court  overruled  the  objection,  and  the  same  was  read  in 
evidence,  and  the  counsel  for  the  defendants  excepted" 

This  assessment  list  was  dated  the  SOth  of  June,  1828,  and 
purported  to  have  been  confirmed  by  the  common  council  on 
the  28th  of  July,  1828.  By  it,  all  the  lots  between  Cherry 
street  and  South  street,  fix)nting  on  Catharine  slip,  were  assessed 
their  respective  proportion  of  the  expense  "  for  repaving  Caihor 
rine  street  fix)m  Cherry  street  to  the  southerly  side  of  South 
street"  When  the  plaintiff  rested,  the  defendants  moved  for  a 
nonsuit,  which  motion  was  denied,  and  they  excepted. 

When  the  testimony  was  closed,  the  defendants  requested  the 
Court  to  charge,  (in  substance) 
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1st.  That  the  defendants,  under  their  corporate  powers,  were 
authorized  to  locate  the  market  in  any  part  of  Catharine  slip  that 
they  saw  fit,  and,  therefore,  were  not  liable  for  any  damage  caused 
by  erecting  the  sheds  in  question. 

2d.  That  although  the  sheds  were  erected  by  permission  of 
the  superintendent  of  streets  and  lamps,  the  corporation  is  not 
liable  by  reason  thereof,  unless  it  be  shown  that  this  officer,  in 
giving  tiie  permission,  acted  under  an  ordinance  of  the  common 
council  duly  passed. 

Sd.  That  the  defendants  are  entitled  to  collect  market  fees 
fix>m  those  who  sold  within  300  yards  of  the  market;  and  the 
collection  of  fees  by  the  deputy -clerk  of  the  market  was  no  evi- 
denoe  that  the  defendants  sanctioned  the  erection  of  the  sheds. 

4th.  The  liability,  if  there  be  any,  is  that  of  the  individuals 
erecting  and  occupying  the  sheds. 

6th.  The  jury  must  be  satisfied  that  the  sheds  were  not  neces* 
saiy  for  the  occupants  of  the  old  market  while  the  new  one  was 
being  rebuilt ;  or  were  kept  up  for  a  greater  length  of  time  than 
was  necessary  to  rebuild. 

6th.  That  there  was  no  evidence  of  either  feet. 

7th.  That  no  cause  of  action  had  been  shown. 

The  Jadge  declined  to  charge  either  proposition,  and  the 
defendants  excepted. 

The  printed  case  concludes  thus : 

"  The  Court  then  charged  the  jury,  that  the  plaintiff  is  entitled 
to  recover  in  this  action,  and  the  only  question  is  the  amount  of 
damages  which  you  ought  to  find,  and  instructed  them  as  to  the 
rules  and  considerations  by  which  they  were  to  be  governed,  in 
ascertaining  the  amount  d  damages  to  which  the  plaintiff  was 
entitled. 

"The  defendants'  counsel  excepted  to  that  portion  of  the 
charge  of  the  said  Justice,  in  which  he  instructed  the  jury  tluit 
the  plaintiff  was  entitled  to  recover." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $2,000 
damages,  and  from  the  judgment  entered  on  that  verdict,  this 
appeal  was  taken  by  the  defendants. 

B,  Busteed  &  A.  R.  Ixiwrence^  Jr.^  for  appellants. 


ISfEW  YORK— AUGUST,  1858.  489 

St  John  V.  The  Mayor,  &c.,  of  New  York. 

L  The  motion  made  by  the  defendants'  counsel  to  dismiss  the 
complaint,  should  have  been  granted. 

1.  There  was  no  legal  evidence  before  the  Court  showing  that 
Catharine  slip,  at  the  point  referred  to  in  the  complaint,  was  a 
public  street.  {SL  John  v.  The  Maycyr,  6  Duer,  816.)  The  evi- 
dence of  the  witness  Langdon  does  not  avail  the  plaintiff  in  this 
respect,  because  the  witness,  himself,  admits  that  he  had  never 
made  any  measurements  of  the  slips — that  he  did  not  know 
its  present  or  its  past  width,  and  he  did  not  pretend  to  state 
diat  he  knew  that  the  slip  had  ever  been  regularly  laid  out 
as  a  public  street  It  is*  true  that  he  says  that  the  slip  was 
used  &s  a  public  highway ;  but  he  gives  no  fact  which  justifies 
him  in  this  assumption,  and  it  is  impossible  from  his  evidence 
to  ascertain  whether  the  plaintiff's  premises  border  on  the  same 
street  or  slip  to  which  he  refers. 

2.  Besides,  it  appears  from  Langdon's  testimony  that  the  slip 
was  extended  to  South  street,  in  1820;  that  previous  to  that  time 
the  slip  ran  only  to  Water  street  There  is  no  evidence  showing 
whether  the  portion  of  Catharine  slip,  included  between  Water 
street  and  South  street,  was  used  as  a  street,  or  as  a  market 
place.  The  plaintiff's  premises  were  situated  between  Water, 
and  South  streets. 

3.  Giving  the  release  to  Bedlow  and  others,  the  most  favorable 
construction  for  the  plaintiff,  respondent,  it  does  not  show  that 
the  slip  at  the  point  at  which  the  plaintiff's  premises  are  situated 
was  a  public  street  or  highway.  The  release  was  executed  in 
September,  1772,  and  according  to  Langdon's  testimony,  Catha- 
rine slip,  between  Water  and  South  streets  was  not  filled  till  1820. 

Surely  the  release  cannot  be  quoted  to  show  for  what  purpose 
Catharine  slip,  between  the  two  last  named  streets,  was  used  or 
appropriated. 

4.  Nor  does  the  assessment  made  in  1828,  for  repaving  Catha- 
rine slip,  establish  that  the  slip  was  intended  to  be  or  was  used 
for  a  public  street  It  might  be  very  proper  and  necessary  that 
the  passages  along  or  through  the  market  place  should  be  pavt-d, 
and  if  the  defendants  saw  fit  to  order  such  pavement  to  be  made, 
their  charter  powers  were  extensive  enough  to  enable  them  to 
impose  an  a^^vsessment  upon  the  owners  of  adjacent  property  to 
d  -fniy  the  expense  thereof.     It  follows,  therefore,  that  the  diffi- 
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culty  suggested  by  the  G-eneral  Term  when  this  case  was  last 
before  it,  in  regard  to  the  absence  of  proof  that  the  slip  in  ques- 
tion, in  front  of  the  plaintiff's  premises,  was  a  public  street,  has 
not  been  removed  on  the  new  trial. 

6.  But,  admitting  that  it  was  established  that  Catharine  slip, 
in  front  of  the  plaintiff's  premises,  was  a  public  street,  still  the 
complaint  should  have  been  dismissed,  because  it  was  not  shown 
that  the  sheds  complained  of  were  built  by  order  or  permission 
of  the  defendants. 

The  witnesses  Yarian  and  Storms  testify  that  they  received 
permission  Jx>  put  up  their  sheds  frx>m  the  commissioner  of 
streets  and  lamps.  By  whose  authority  or  permission  the  other 
sheds  were  put  up,  does  not  appear;  but  if  it  be  assumed  that 
they  were  built  by  the  same  permission,  the  plaintiff  is  not 
aided.  It  is  not  part  of  the  duty  of  the  commissioner  of  streets 
and  lamps,  by  the  charter  of  these  defendants,  to  grant  permits 
to  parties  to  put  up  sheds  in  streets  adjoining  or  adjacent  to  a 
pubUc  market  (Charter,  1849,  §  14;  Davies'  Laws,  207.)  That 
officer  is  only  charged  with  the  duty  of  transferring  butchers' 
stalls  in  the  public  markets,  and  has  no  authority  to  grant 
licenses  to  parties  to  put  up  stalls  outside  of  the  public  markets. 

As  he  exceeded  his  powers,  the  defendants  are  not  responsible 
for  the  consequences  of  his  act  {Boom  v.  City  of  Utica^  2  Barb., 
104;  Simik  v.  Mayor ^  dtc.^  4  Sand.,  221.)  There  was  no  resolution 
of  the  common  council  of  the  defendants  shown,  directing  the 
commissioner  to  put  up  the  sheds,  or  to  authorize  the  butchers 
to  put  them  up,  and  the  defendants  cannot  be  held  to  have  direct- 
ed him  to  do  so.  The  plaintiff  failed,  therefore,  to  prove  his 
material  allegation,  that  the  defendants,  through  their  agents,  Ac, 
erected,  &c.,  or  caused  to  be  erected,  &c.,  the  stalls,  &c.  The  alle- 
gation was  material,  was  denied,  and  should  have  been  proved. 

Again,  the  sheds  having  been  erected  by  the  butchers,  without 
any  lawM  authority  from  these  defendants,  the  action  should 
have  been  brought  against  the  butchers.  The  relation  of  princi- 
pal and  agent,  or  master  and  servant,  did  not  exist  between  the 
butchers  erecting  the  stalls  and  defendants.  {Blahe  v.  FeniSj  1 
Seld.,  48;  Packr.  Mayor,  4  id.,  222;  KeUy  v.  Mayor,  1  Kern., 
482 ;  Stevens  v.  Armstrong,  2  Seld.,  486 ;  Laugher  v.  Pointer,  5 
Bam.  &  Cress.,  647.) 
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6.  Assuming,  however,  that  the  defendants  are  bound  by  the 
permission  given  by  the  commissioner  of  streets  and  lamps, 
then  we  say  that  the  defendants  have  power  to  provide  for  the 
Tebuilding  and  repairing  of  the  public  markets,  and  to  provide 
the  occupants  of  such  markets,  while  the  same  were  being 
repaired  or  rebuilt,  proper  places  for  the  sale  of  their  provi- 
sions ;  and  the  owners  and  occupants  of  premises  adjoining  such 
markets  hold,  in  subordination  to  the  right  and  duty  of  the 
defendants,  to  do  whatever  is  necessary  for  their  maintenance. 
(/SL  John  V.  The  Mayor^  supra.) 

The  plaintiff  should  have  shown,  therefore,  affirmatively,  that 
the  sheds  in  question,  if  authorized  to  be  built  by  the  defendants 
were  unnecessary  for  the  accommodation  of  the  occupants  of  the 
old  market  during  the  progress  of  the  work  of  rebuilding  the  same, 
or  that  such  sheds  were  continued  in  their  location  for  a  longer 
time  than  was  necessary  for  the  rebuilding  of  the  market 
There  is  no  evidence  in  the  case  which  shows  that  the  stalls  or 
sheds  were  not  necessary  or  proper  for  the  use  of  the  butchers 
and  the  accommodation  of  the  public,  while  the  market  in  Catha- 
rine slip  was  being  rebuilt;  nor  is  there  anything  which  proves 
that  they  were  kept  in  front  of  the  plaintiff's  premises  for  an 
unreasonable  length  of  time.  (Opinion  of  Woodruff,  J., 
mqrra ;  Montgomerie  Charter,  §  17 ;  Da  vies'  Laws,  178.) 

There  was,  therefore,  no  neglect  of  duty  shown  on  the  part  of 
the  defendants.  The  appellants  insist  that  the  learned  Justice 
erred  in  reiusing  to  dismiss  the  complaint 

n.  The  release  to  Bedlow  and  others  was  improperly  admitted 
in  evidence. 

1.  From  the  testimony  of  Langdon,  it  appears  that  Catharine 
slip,  at  the  date  of  such  release,  did  not  extend  below  Water 
street 

2.  The  slip  between  Water  and  South  streets,  which  the  plain- 
tiff claimed  was  a  public  street  or  highway,  not  being  in  existence, 
the  release  could  have  no  bearing  on  the  issue  in  the  cause. 

in.  The  assessment  list  for  repaving  Catharine  slip,  &c., 
should  have  been  excluded. 

1.  As  is  shown  under  the  first  point,  the  fact  that  defendants 
ordered  the  slip  to  be  repaved,  has  no  bearing  on  the  question 
whether  the  slip  was  a  public  street  or  highway. 
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2.  If  Catharine  slip  was  filled  in  to  South  street  as  late  as 
1820,  the  proceedings  must  have  been  taken  under  the  acts  of 
1813, 1816,  &c.,  (Davies'  Laws,  pp.  629, 596,  602,)  and  the  original 
report  of  the  commissioner,  or  a  certified  copy  thero^  was  the 
b€«t  evidence  that  the  slip  between  Water  and  South  streets  had 
been  opened  as  a  public  street. 

IV.  The  resolution  offered  in  the  Board  of  Councilmen,  July 
6,  1854,  was  improperly  admitted  in  evidence.  It  was  not 
shown  that  the  same  was  passed  by  the  Councilmen,  and  until 
such  passage  it  cannot  be  considered  as  expressive  of  the  views 
of  the  board. 

V.  The  witness  Varian's  testimony,  as  to  the  objection  of  the 
plaintiff  to  the  stalls  being  erected  in  front  of  his  premises, 
should  have  been  stricken  out  If  the  defendants  had  the  right 
to  put  the  sheds  there,  the  objections  of  the  plaintiff  could  of 
course  be  of  no  avail ;  and  if  they  had  not,  his  failure  to  object 
would  not  preclude  a  recovery  in  this  case.     .     .     . 

VI.  For  the  reasons  stated  in  the  first  point,  the  learned 
Justice  erred  in  refusing  to  charge  as  requested  in  the  Ist^  2d, 
4th,  5th,  6th  and  7th  propositions  of  the  defendants'  counsel. 

VII.  The  learned  Justice  erred  in  refusing  to  charge  as 
requested  in  the  third  proposition  of  the  defendants'  counsel 

1.  The  ordinai^ces  of  the  defendants  subjected  all  parties 
selling  meat  or  garden  produce,  to  the  payment  of  market  fees. 
The  defendants  were  authorized  to  pass  such  ordinances.  (Mont- 
gomerie's  Charter,  section  14;  Davies'  Laws,  p.  175.)  And  it 
was  the  duty  of  the  deputy  clerk  to  collect  the  fees  from  persons 
selling  such  articles  within  the  prescribed  limits.  The  collection 
of  the  fees  did  not,  therefore,  import  the  sanction  or  approval 
of  the  erection  of  the  sheds  by  the  defendants.  K  the  clerk 
collected  any  thing  beyond  the  fees,  as  rent,  he  collected  it  in  his 
own  wrong;  and  the  payment  by  him  of  the  amount  thus  col- 
lected, does  not  charge  the  city  with  any  liability  growing  out 
of  the  erection  or  continuance  of  the  sheds. 

Vin.  The  learned  Justice  erred  in  instructing  the  jury  that 
the  plaintiff  was  entitled  to  recover. 

IX.  The  defendants  insist  that  the  4th,  5th,  7th  and  8th  excep- 
tions are  well  taken,  and  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 
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I.  The  evidence  shows,  without  question,  that  the  premises  of 
the  plaintiff  were  situated  upon  an  ancient  highway  of  the  city 
of  New  York,  which  has  been  dedicated  to  the  use  of  the  pubhc, 
and  the  employment  of  which  as  a  market-place  was  subordinate 
and  incidental  to  its  recognized  use  as  a  public  street  For  the 
proof  of  these  facts,  we  refer  to — 

1.  The  testimony  of  Mr.  Langdon. 

2.  The  deed  of  release  &om  the  defendants  to  Bedlow  and 
others,  dedicating  Catharine  slip,  with  other  streets,  to  the  use 
of  the  public,. " in  like  manner  as  the  other  public  streets  of  the 
same  city." 

8.  The  evidence  of  the  acts  of  the  defendants  in  1828,  in 
paving  Catharine  slip,  and  assessing  the  expense  among  the 
owners  or  occupants  of  the  houses  and  lots  intended  to  be 
benefited  by  the  work. 

n.  The  corporation  are  liable  to  the  plaintiff  in  damages  foT 
the  injury  occasioned  to  his  business  by  the  erection  and  use  of 
the  sheds,upon  this  public  highway. 

1.  Mr.  Glazier,  the  superintendent  of  sheds,  directly  permitted 
their  erection. 

2.  The  corporation,  through  the  clerk  of  tha  market,  collected 
rent  for  the  use  of  the  sheda 

3.  The  evidence  fully  establishes  that  the  sheds  were  a  com- 
mon nuisance,  injurious  to  health  and  business,  and  peculiarly 
to  the  business  of  the  plaintiff. 

4.  The  corporation  are  responsible  for  the  breation  of  a 
nuisance,  in  the  same  manner  that  private  individuals  are  liable. 
{Bmoer  v.  The  Maycyr,  8  Barb.  S.  0.  E.,  257.) 

5.  Even  if  the  erection  of  the  sheds  by  the  defendants  was  a 
lawftd  act,  they  were  boxmd  at  their  peril  to  see  to  it  that  the 
sheds  should  not  prove  a  nuisance  to  the  plaintiff 

For  the  discussion  of  this  doctrine,  see  Lacofwr  v.  The  Mayer. 
(3  Duer,  406.) 

6.  And  even  if  the  defendants  are  not  directly  chargeable 
with  the  creation  of  the  nuisance  in  question,  they  are  responsi- 
ble for  fidling  to  remove  it  ( Hvdaon  v.  Mayor,  <fcc.,  of  New  York 
MS.  opinion.  Court  of  Appeals.) 


I 
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The  judgment  should  be  affirmed. 

By  the  Court.  Hoffman,  J. — This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  against  the  defendants,  for  the 
sum  of  $2,564.18,  entered  upon  the  verdict  of  a  jury  for  $2,000, 
with  costs  and  disbursements. 

The  case  was  formerly  tried  upon  the  same  pleadings,  and  the 
learned  Judge  then  instructed  the  jury  unqualifiedly,  that  the 
plaintiff  was  entitled  to  recover,  and  they  had  only  to  assess  the 
damages.  The  verdict  being  taken  subject  to  the  opinion  of  the 
Court,  the  case  was  brought  before  the  General  Term,  where  a 
new  trial  was  ordered. 

The  points  which  were  then  declared  to  be  established  as  fiusta, 
or  settled  as  law,  were  the  following: 

The  plaintiff's  premises  were  situated  on  a  market-place 
having  a  passage  along  the  front  of  the  premises  with  a  side- 
walk. It  was  not  proved,  whether  this  passage  had  ever  been 
laid  out  as  street  or  highway.  There  was  evidence  however  of 
its  having  been  used  as  a  street 

It  was  shown,  that  the  obstruction  complained  oi^  as  causing 
the  damage  to  the  plaintiff  arose  from  occupying  the  passage 
and  sidewalk  with  stalls  and  sheds  while  the  market  was 
rebuilding.  It  was  the  duty  of  the  defendants  to  rebuild,  and 
the  inference  was,  it  was  done  by  their  authority. 

The  defendants  had  all  needfvd  authority  for  this  purpose,  and 
the  owners  of  houses  and  lots  upon  a  market-place,  held  their 
premises  in  subordination  to  the  right  and  duty  of  the  defend- 
ants, to  do  whatever  was  necessary  for  the  maintenance  of  the 
market;  and  must  submit  to  whatever  inconveniences  necessarily 
resulted  from  the  exercise  of  that  authority.  K  the  rebuilding 
of  the  market  required  a  temporary  obstruction  of  the  street  or 
passage  in  the  market-place;  in  front  of  the  plaintiff's  premises, 
for  a  reasonable  time,  while  the  work  was  in  pn^ress,  the  public 
and  the  adjoining  owners  were  bound  to  submit  to  the  inconve^ 
nience,  for  the  sake  of  the  greater  and  paramount  welfare  of  the 
public,  for  whose  use  the  public  markets  were  authorized  by  law 
to  be  built  and  maintained.  The  question  to  be  determined  was, 
not  merely,  whether  the  passage  in  front  of  the  plaintiff's  house 
was  obstructed,  but  also  whether  access  to  his  premises  was 


NEW  YOEK — AUGUST,  1858.  495 

St  John  V.  The  Mayor,  Ac,  of  New  York. 

obstructed  uanecessarily  and  unieasonablj,  or  for  an  unreason- 
able time ;  and  also  (if  the  right  of  the  defendants  to  cause  the 
obstruction  was  conceded  or  appeared  from  the  evidence  then  ) 
whether  the  temporary  erections  were  needlessly  offensive  or 
noxious,  and  whether  the  defendants  caused  the  nuisance  in  this 
latter  sense;  or  neglected  any  duty  which  they  owed  to  the 
plaintiff  by  not  abating  it,  if  it  proceeded  from  the  acts  or 
neglects  of  the  tenants  of  the  stalls  or  sheds. 

The  Judge  on  the  present  trial  instructed  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict,  and  it  was  only  for  them  to 
assess  the  damages. 

The  first  and  material  question  is,  whether  the  evidence  has 
so  varied  the  case  as  fi>rmerly  presented,  as  to  show,  that  the 
open  space  upon  which  the  plaintiff's  shop  fix)nted,  was  in  &ct 
a  public  street  of  the  city  ? 

The  learned  Judge  did  not  submit  this  as  a  question  of  &ct  to 
the  jury.  Was  this  on  the  ground  that  it  was  fully  proven,  or 
that  it  was  immaterial  ?  I  presume  that  it  was  for  the  former 
reason ;  and  I  agree  that  the  &ct  is  made  out  by  the  testimony. 

The  deed  of  the  9th  of  September,  1772,  from  the  defendants' 
predecessors,  conveyed,  it  is  true,  only  from  high  water  to  low 
water-mark,  that  is,  from  Cherry  to  Water  street  But  it  defines 
the  western  boundary  upon  a  slip  called  Catharine  slip,  and  the 
grantees  "are  to  erect  a  firm  wharf  or  street  of  24  feet  width,  on 
the  west  side  of  the  water  lot  thereby  granted,  of  the  whole 
length  thereof  contiguous  and  adjoining  to  a  certain  street  there 
lately  laid  out,  and  called  Oatharine  slip^ 

We  have  therefore  the  street  down  to  Water  street^  declared 
to  have  been  laid  out  by  the  corporation  itself 

There  is  an  assessment  list  in  evidence  for  paving  Catharine 
street  from  Cherry  to  South  street,  dated  in  1828.  It  came  from 
the  street  commissioner's  office,  and  is  signed  by  the  clerk  of  the 
common  council,  and  sufficiently  proven  by  Mr.  Valentine,  the 
derk.  The  resolution  of  the  board  of  councilmen,  of  July  6th, 
1854,  is  another  piece  of  evidence  to  show  that  the  defendants 
recognized  the  space  as  being  a  public  street 

The  parol  evidence  shows  that  it  was  filled  up  out  to  South 
street  in  1820,  and  that  it  was  always  used  as  a  public  highway 
on  both  sides,  until  the  sheds  were  bmlt 
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This  Street  was  thus  opened  by  a  continuation  ot  Catharine 
slip  or  street  from  Water  to  South  street.  It  had  been  a  public 
street  from  Cherry  to  Water,  and  for  the  whole  of  both  sections, 
the  street  was  laid  out  over  vacant  land  under  water,  belonging 
to  the  corporation. 

No  proceedings  under  any  statute  were  then  necessary.  The 
corporation  dedicated  it  Grovemor  Dongan*s  charter  (§  2,)  autho- 
rized this.  On  the  assumption  of  this  fact  being  established,  the 
next  inquiry  is,  as  to  the  law  which  will  apply. 

The  seventeenth  section  of  Montgomerie's  charter  provided 
that  the  mayor,  aldermen,  &c.,  might  have,  hold,  and  keep  such 
and  so  many  other  markets  at  such  and  so  many  other  times 
and  places,  in  the  said  city  of  New  York,  as  shall  from  time  to 
time  be  ordered,  established,  erected,  and  appointed  by  the  com- 
mon council  for  the  time  being. 

And  by  an  act  of  1822  (Session  Laws,  ch.  101),  the  mayor, 
&c.,  "  might  cause  public  markets  to  be  erected  and  kept  over 
the  waters  of  the  East  and  North  rivers,  adjoining  to  any  of 
their  docks  and  wharfs  in  the  city  of  New  York ;  provided  they 
did  not  interfere  with  the  flow  of  the  waters,  nor  be  built  over 
the  same  so  as  to  occupy  a  distance  exceeding  one  hundred  feet 
fipom  the  lines  of  the  city,  as  established  by  law  on  the  said 
rivers." 

The  proposition  appears  to  me  very  clear,  that  the  power  to 
build  or  to  repair  markets  is  entirely  subservient  to  the  rights 
conferred  upon  the  public,  by  the  dedication  and  opening  of  a 
public  street  by  the  corporation,  over  its  own  land.  It  follows 
that  the  occupation  of  such  a  street,  and  obstructing  the  use  and 
enjoyment  of  the  same  for  the  reparation  of  a  market  adjoining 
to  it,  is,  in  strictness,  unlawful,  and  a  breach  of  the  implied 
contract  between  the  public  and  the  city.  It  is  of  special  conse- 
quence to  the  owners  of  houses  built  upon  the  street  An  injury 
is,  of  course,  more  likely  to  arise  to  them  than  to  others. 

I  do  not  deny  that  the  corporation  may  temporarily  obstruct 
a  portion  of  a  street  by  piling  materials,  or  making  preparations 
essential  to  repair  a  public  market  They  grant  permits  for  a 
similar  purpose,  to  individuals  in  relation  to  building  or  repair- 
ing private  edifices.  But  such  a  right  is  widely  different  from 
the  power  of  erecting  and  keeping  market  sheds  on  a  public 
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highway,  during  an  indefinite  period  and  loathe  manifest  detri- 
ment of  the  owners  of  adjacent  property. 

I  think  it  clear  that  the  defendants  are  responsible,  and  not 
any  subordinate  agents.  Their  officer,  the  clerk  of  the  market, 
collected  rents  from  the  occupants  of  the  sheds,  and  paid  them  to 
the  comi%x>ller.  One  branch  of  the  common  council  had  actual 
notice  of  the  obstructions,  on  the  6th  of  July,  1854.  It  is  not 
a  case  where  the  liability  of  a  principal  is  transferred  to  an 
agent 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


HiOBT,  Plaintiff  and  Eespondent,  v.  The  New  York  and 
TTATyr.Tcif  Bailroad  COMPANY,  Defendants  and  Appellants. 

L  Reoeiving  from  the  president  and  agent  of  a  corporation,  on  applying  to 
>iim^  as  sach  agent,  for  payment  of  a  smn  then  due  from  the  company ; 
part  cash  and  the  balance  in  a  note,  at  thirty  days,  made  by  a  firm  of  which 
sach  president  is  a  member:  and  the  giving  of  a  receipt  that  the  whole  smn 
80  due  has  been  received,  will  not  operate  as  payment  by  the  company  of  the 
som  for  which  the  note  was  taken,  unless  it  was  expressly  agreed  at  the 
time,  that  it  should  be  received  as  actual  payment 

2.  The  fact  that  such  president  and  agent  was,  at  the  time  of  giving  the 
note,  largely  indebted  to  such  company,  and  was  subsequently  credited  by 
the  company,  in  account,  as  having  paid  the  whole  sum  due,  is  no  answer 
to  such  an  action ;  the  company  not  having  in  fact  been  actually  prejudiced 
thereby. 

3.  Such  a  receipt  will  not  exclude  parol  evidence,  in  an  action  against  the 
company  to  recover  the  sum  for  which  the  note  was  given,  (it  not  having 
been  paid  at  maturity,)  of  what  was  said  at  the  time  of  taking  such  note, 
to  induce  the  creditor  to  take  it. 

4.  The  declarations  of  the  parties  to  the  transaction,  at  the  time  ci  making 
it,  are  competent  evidence,  although  one  of  them  was  the  clerk  of  such 
president ;  he  acting  at  the  time  for  such  president  as  his  derk  and  agent, 
the  president  not  being  personally  present. 

(Before  Bobworth,  Rovtuas  and  Pobbrepokt,  J.  J.) 
Heard,  June  23d;  decided,  October  9tii,  185a 
63 
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This  is  an  appeal  by  the  defendants,  fipora  a  judgment  entered 
against  them  on  the  report  of  B.  D.  Silliman,  Esq.,  as  referee. 

The  action  is  brought  by  William  R  Highy^  plaintiff,  as  assignee 
of  Stewart  &  Baylies,  against  the  New  York  and  Harlem  Railroad 
Company^  defendants,  to  recover  a  balance  alleged  to  be  due  firom 
the  latter,  for  work  and  labor  done  for  them,  by  Stewart  k 
Baylies,  under  a  contract  dated  the  15th  of  July,  1858. 

By  this  contract,  Stewart  &  Baylies  agreed  to  perform  certain 
labor  for  the  defendants,  in  the  construction  of  an  additional 
track  of  defendants'  road,  at  an  agreed  price,  the  payments  ^'to 
be  made  monthly  on  the  estimate  and  certificate  of  the  engineer, 
retaining  fifteen  per  cent  out  of  each  certificate  until  the  whole 
work  is  completed  to  the  satisfaction  and  acceptance  of  the 
engineer,  at  which  time  the  fifteen  per  cent  thus  retained  shall  be 
paid." 

The  plaintiff  claimed  that  a  balance  of  $8,500,  with  interest 
from  the  80th  of  July,  1864,  was  due  on  estimate  No.  10,  which 
estimate  was  made  June  20,  1854,  and  that  Stewart  &  Baylies' 
daim  for  such  balance  had  been  sold  and  assigned  to  him. 

That  estimate  was $7,866  70 

Retain  15  per  cent, 1,180  00 

Balance  to  be  paid, $6,686  70 

The  defendants  dauned  tibiat  the  $6,686.70  had  been  paid  on 
the  27th  of  June,  1854^  as  follows:  Cash  $8,186.70,  and  the  note 
of  R  &  G.  L.  Schuyler  at  thirty  days  for  $8,500.00.  On  the  trial, 
to  prove  the  alleged  payment,  A.  J.  F.  Vanderventer,  the 
cashier  and  bookkeeper  of  R  &  G.  L.  Schuyler,  was  called  as 
a  witness  and  testified,  that  Mr.  Baylies,  on  the  27th  of  June^ 
1854,  called  at  the  office  of  Geo.  L.  Schuyler,  the  president  of 
the  company,  '^  to  get  the  money  on  the  estimate  due  20th  June^ 
1854.  The  amount  was  $6,686.70.  The  amount  was  paid 
partly  in  cash.  When  Mr.  Baylies  came  to  collect  the  money 
on  that  estimate,  there  was  not  enough  money  on  hand  to  make 
out  the  full  amount  I  proposed  to  Mr.  Baylies  to  pay  him  the 
balance  in  note,  as  Mr.  Bobert  Schuyler  requested,  which  was 
$8,500.    Mr.  Baylies  said  he  would  do  that,  and  took  the  note 
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at  thirty  days  from  the  27th  June,  1854.  The  amount  paid  him 
.in  cash  was  $8,186.70. 

"$.  What  was  said  at  this  time  by  Mr.  Baylies  on  the  subject 
of  the  payment  of  the  estimate  or  taking  a  note  for  part  thereof? 
Question  objected  to  by  defendants'  counsel  on  the  ground  that 
Baylies'  declarations  are  not  evidence,  unless  the  president  of 
the  company  was  present  The  objection  was  overruled,  and  the 
defendants'  counsel  excepted. 

"A  Mr.  Baylies  said,  if  the  company  had  not  the  money,  that 
he  would  take  a  note  for  the  balance  with  interest  added. 

"  Q.  Was  anything  said  by  Mr.  Baylies  or  by  you  as  to  the 
kind  of  note  or  whose  note?  Same  objection  as  above,  over- 
ruled, defendants'  counsel  excepted. 

**-4..  I  proposed  to  give  R  &  6.  L.  Schuyler's  note  to  the  order 
of  Stewart  &  Baylies,  and  such  note  was  taken  by  Mr.  Baylies. 
This  is  the  note  (note  produced  by  plaintiff's  counsel)  it  was 
filled  up  by  me. 

^Plaintiff's  counsel  then  offered  to  surrender  the  note  to  the 
defendants  and  produced  it  for  that  purpose."    * 

The  note,  when  so  produced,  was  indorsed  thus : 

"Stkwabt  &  Baylies." 
"Pay  H.  Meigs,  Jr.,  Esq.,  cashier,  or  order. 

"W.  R  HiGBT," 

The  defendants  proved,  that  in  the  month  of  June,  1854, 
&  &  G.  L.  Schuyler  owed  them  over  $200,000.  That  they 
charged  to  the  defendants  on  the  27th  of  June,  1854,  $6,686.70, 
as  having  been  paid  for  them  to  Baylies  k  Stewart,  and  that  such 
charge  was  contained  in  an  account  which  the  Messrs.  Schuyler 
rendered  to  them  on  the  30th  of  June,  1854.  That  the  defend- 
ants credited  the  whole  charge  to  the  Schuylers,  and  after  such 
credit  was  made,  the  Schuylers  remained  indebted  to  them 
$278,000.  Stewart  &  Baylies  assigned  their  claim  against  the 
defendants  to  plaintiff,  January  15,  1856. 

The  referee  reported  that  " he  finds  as  mattersof  &ct  that  the 
contract  mentioned  in  the  complaint  was  made  between  the 
defendants  and  Stewart  &  Baylies;  that,  on  June  27,  1854,  there 
was  due  to  the  latter  from  the  defendants,  on  said  contract  the 
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8am  of  $6,686.70;  that,  at  the  date  last  mentioned,  Mr.  Baylies 
for  said  Stewart  &  •Baylies)  called  for  payment  of  the  sum  at  the 
office  of  Messrs.  R.  &G.  L.  Schuyler,  one  of  the  members  of  said 
firm  was,  at  the  same  time,  the  President  of  the  defendants;  and 
that  said  firm,  under  an  agreement  with  the  defendants,  kept  the 
accounts  and  paid  the  bills  for  the  work  under  said  contract;  that 
they  were  famished  with  funds  therefor  by  the  defendants,  who 
were  largely  in  advance  to  them  at  the  time  over  and  above  the 
amount  of  the  bill,  payment  of  which  was  so  demanded  by  Stew- 
art &  Baylies. 

"The  previous  payments  to  Stewart  &  Baylies,  under  the 
contract,  had  been  made  by  R.  &  O.  L.  Schuyler. 

"  I  find,  that  when  Mr.  Baylies  called  to  collect  the  amomit 
so  due,  Mr.  Robert  Schuyler  (through  his  clerk,  A.  J.  F.  Vander- 
venter)  represented  to  him  that  there  was  not  money  enough  on 
hand  to  make  out  the  full  amount,  and  proposed  to  pay  him 
three  thousand  one  hundred  and  eighty -six  dollars  and  seventy 
cents  in  cash,  and  to  pay  the  balance  three  thousand  five  hun- 
dred in  the  not#of  R.  &  O.  L.  Schuyler  to  the  order  of  Stewart 
k  Baylies ;  that  Mr.  Baylies  then  said  if  the  company  had  not 
the  money  he  would  take  the  note  for  the  balance,  as  proposed, 
with  the  interest  added,  which  was ,  done  accordingly,  and  the 
sum  of  three  thousand  one  hundred  and  eighty-six  dollars  and 
seventy  cents  was  at  the  same  time  paid  to  him  in  cash,  and  he 
thereupon  gave  a  receipt  in  the  words  following : 

"'Received,  New  York,  June  27,  1854,  from  Geo.  L.  Schuy- 
ler, President  N.  Y.  &  Harlem  R.  R.  Company,  sixty-six  hun- 
dred and  eighty -six  dollars  and  seventy  cents  for  estimate  No. 
10,  June  20,  1854,  double  track  from  Allen's  Bridge  to  White 
Plains. 

"'$6,688.70. 

"  '(Signed,)        Stbwakt  &  BATLiBa' 

"The  cash  payments  of  three  thousand  one  hundred  and 
eighty-six  dollars  and  seventy  cents,  and  the  note  constituted 
the  consideration  for  which  the  receipt  was  given. 

"  The  note  was  not  paid  at  maturity  (and  was  produced  on 
the  trial  by  the  plaintiff  to  be  surrendered). 
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"  The  assignment  of  the  claim  on  which  this  action  is  brought, 
was  made  by  Stewart  &  Baylies  to  the  plaintiff." 

The  report  then  states  the  opinion  of  the  referee,  in  relation  to 
the  law  upon  these  £acts ;  cites  yarious  authorities  and  concludes 
thus: 

^'  For  these  reasons,  my  conclusion  of  law  is,  that  the  plaintiff 
is  entitled  to  recover  firom  the  defendants  the  sum  of  thirty-five 
hundred  dollars,  with  interest  thereon  from  July  80,  1854,  which 
said  sum  and  interest  at  the  date  of  this,  my  report,  amount  to 
forty-two  hundred  and  forty-five  dollars  and  five  cents,  for  which 
last  mentioned  sum,  I  direct  judgment  to  be  entered  for  the 
plaintiff  and  for  the  costs  of  this  action. 

"Dated,  August  11, 1857." 

To  this  report  the  defendants'  counsel  excepted. 

"  First  That  the  referee  decides  wrongfully  that  Stewart  and 
Baylies  did  not  accept  the  note  of  R.  &  G.  L.  Schuyler  for  $3,600 
and  $3,186.70  in  cash,  in  full  payment  and  satisfaction  of  the 
amount  due  to  them  upon  estimate  No.  10,  mentioned  in  his  report. 

"Second.  That  the  referee  erred  in  deciding  that  there  was  no 
evidence  that  Stewart  and  Baylies  had  negotiated  the  note  of  R. 
&  G.  L.  Schuyler  for  $8,500. 

"Third.  That  the  referee  erred  in  deciding  that  the  plaintiff  is 
entitled  to  recover  fix>m  the  defendants  the  sum  of  $3,500  with 
interest  firom  the  80th  day  of  July,  1854." 

From  the  judgment  entered  on  the  report^  the  defendantB 
appealed  to  the  General^Term. 

C.  W.  Somdjbrdy  for  the  appellants. 

L  The  note  was  received  by  Stewart  and  Baylies  as  cash  in 
payment  of  the  estimate,  and  a  receipt  given  for  the  whole 
amount  to  the  defendants. 

Stewart  and  Baylies  show  by  their  receipt,  that  they  intended 
to  discharge  the  defendants,  and  look  to  the  note  as  payment 

n.  The  note  was  not  negotiated  to  Stewart  and  Baylies  by  the 
defendants.  They  elected  to  take  the  note,  and  discharge  the 
defendants. 

m.  The  referee,  therefore,  decided  erroneously,  that  the  note 
was  not  received  in  payment 
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rV.  The  note  was  indorsed  by  Stewart  and  Baylies  to  the  plain- 
tiff, was  protested  while  in  his  possession,  and  was  produced  by 
him  on  the  trial.  In  the  absence  of  other  testimony,  it  is  evi- 
dence of  its  absolute  negotiation  to  plaintiff. 

V.  The  case  of  Tcbey  v.  Barber ,  upon  which  the  referee  bases 
his  decision,  is  not  in  point.  The  present  suit  is  an  attempt  by 
the  indorsee  of  the  note  (Higby)  to  collect  a  note  which  he  took 
upon  the  credit  of  the  drawers  and  indorsers  from  parties  not 
upon  it 

VI.  The  receipt  is  evidence,  that  the  note  was  taken  in  payment 
of  the  estimate,'  and  is  not  rebutted.  The  negotiation  of  the 
note,  is  conclusive  evidence  that  they  received  it  in  payment 

Vn.  The  referee  improperly  admitted  the  testimony  of  Baylies' 
declarations,  and  of  Vanderventer's  declarations. 
VIII.  The  report  of  the  referee  should  be  set  aside. 

James  &  Sandjbrd  &  C,  K  Emerson^  for  respondent 

I.  The  receipt  of  June  27th,  1854,  was  a  technical  receipt^ 
containing  not  a  word  implying  a  new  contract^  between  the 
party  making  it  and  the  party  to  whom  it  was  given ;  and  it 
may  be  explained  by  parol.  Had  it  contained  words  that  liter- 
ally implied  a  contract,  "  to  discharge, '^  &c.,  still  it  is  open  to 
explanation  and  qualification,  and  may  be  set  aside  upon  the 
same  ground  that  a  Court  of  Equity  would  set  aside  a  contract 
for  "fraud,"  "surprise,"  "mistake,"  or  "failure  of  consideration" 
(1  Greenl.  Ev.,  §  805;  FuOer  v.  Orittendm,  9  Conn.,  406;  Tobej/ 
V.  Barber^  5  Johns.,  72 ;  Johnson  v.  Weed^  9  Johns.,  810.) 

n.  To  sustain  the  defense  of  payment  by  the  acceptance  of  a 
note  of  a  third  person,  it  must  be  conclusively  shown : 

1.  That  it  was  the  voluntary  act  of  the  creditor,  made  with  a 
full  knowledge  of  the  effect  of  the  acceptance,  and  not  forced 
upon  him  by  necessity,  when  nothing  else  could  be  obtained. 

2.  That  it  was  expressly  agreed  to  be  received  by  the  creditor, 
as  a  payment,  and  full  satisfaction.  {Noel  v.  Murray^  8  Kern., 
168,  and  cases  cited ;  Johnson  v.  Weed,  9  Johns.,  810 ;  Owenson 
V.  Morse,  7  Term  R.,  66;  Puckford  v.  Maxwell,  6  id.,  52; 
Graves  v.  Friend,  5  Sandf ,  568 ;  Whi&eck  v.  Van  Ness,  11  Johns., 
409 ;  WaydeU  v.  Luer,  8  Denio,  410 ;  Arnold  v.  Camp,  12  Johns., 
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409.)  The  apparent  conflict  of  the  authorities  in  Maine  and 
Massachusetts,  with  the  whole  current  of  decisions  in  this  state, 
is  rather  apparent  than  real  It  is  rather  a  question  of  pre- 
sumption, or  burden  of  proof  {Butt  v.  -Dean,  2  Met,  76.)  In 
New  York  it  has  been  held  that  the  burden  of  proof  (in  the 
absence  of  evidence  of  an  express  contract,  superadded  to  the 
technical  ''receipt  of  payment^")  is  on  the  defendant,  to  show 
that  the  note  was  taken  as  payment,  or  accord  and  satis£Eiction. 
(Cases  cited,  mprcu) 

m.  If  this  had  been  the  note  of  the  defendants  instead  of  the 
note  of  a  third  party,  it  still  would  only  have  been  prima  facie 
evidence  of  payment,  and  liable  to  be  rebutted  by  showing  its 
dishonor;  unless  expressly  received  as  payment,  or  the  same 
was  outstanding.  {BoU  v.  Watson,  4  Bing.,  278;  2  Greenl.  Ev., 
§  520 ;  BuOer  v.  Eaight^  8  WendL,  585 ;  Byles  on  Bills,  in  notes, 
p.  804.) 

lY.  There  is  nothing  in  the  form  of  the  receipt,  or  in  the  lan- 
guage used  by  Baylies  in  his  transaction  with  the  clerk,  or  in 
tiie  subsequent  conduct  of  the  holders  of  the  note,  from  which  an 
absolute  discharge  of  the  debtor  corporation  can  be  implied, 
much  less  any  evidence  of  an  "  express  agreement "  to  that 
effect 

1.  Payment  under  the  contract,  was  to  be  made  monthly,  and 
at  the  solicitation  of  the  clerk,  Baylies  extends  the  time  of  a  por- 
tion of  one  payment,  tiiirty  days. 

2.  It  seems  evidentiy  received  as  collateral,  and  merely  an 
extension  of  the  time  of  the  monthly  payment 

8.  It  was  not,  in  fiact^  a  full  payment  under  that  estimate  No. 
10,  for  86  per  cent  only  was  provided  for. 

4.  It  was  taken  to  accommodate  the  treasury  as  a  &vor  to  the 
debtor  to  allow  him  to  provide  funds ;  and  is  rather  to  be  viewed 
as  an  adjustment  and  accounting  upon  the  estimate  than  an 
accord  or  satisfaction. 

6.  There  is  no  evidence,  that  the  note  was  ever  negotiated. 
A  blank  indorsement,  with  possession  on  the  part  of  indorser 
who  is  also  payee,  is  only  evidence  of  an  indorsement  for  collec- 
tion. (Story  on  Bills,  passim,) 

Y.  The  defendants  cannot  defeat  the  claim  of  tiie  plaintiff  by 
crediting  the  note  to  the  account  of  the  Messrs.  Schuyler.    It  is 
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not  even  pretended  that  plaintiff  consented  to  sucli  arrangement 
or  even  knew  of  it  In  every  aspect  it  was  ^^rea  inter  atioe 
ocUb^  (Chase  v.  SmUh^  6  Vermont,  556.)  And  in  this  view,  the 
evidence  given  as  to  the  state  of  accounts  between  Messis. 
Schuyler  and  the  Company,  ^as  entirely  immaterial,  if  not 
inccMupetent  Any  conclusion  derived  from  the  state  of  these 
mutual  accounts,  presupposes  an  agreement  expressly  Inade  on 
the  part  of  Baylies  to  receive  the  iiote  as  an  absolute  payment^ 
and  there  is  no  evidence  to  authorize  such  a  presupposition. 
(Evidence  of  Yanderventer,  passim.) 

VL  The  second  exception  of  defendants^  counsel  is  not  wa^ 
ranted  by  a  Mr  construction  of  the  referee's  report  He  did  not 
decide,  'Hhat  there  was  no  evidence  that  Stewart  and  Baylies 
had  n^otiated  the  note,"  but  that  "  the  evidence  was  incom- 
plete, and,  so  far  as  offered,  was  equally  consLstent  with  an 
indorsement  for  collection."  Upon  a  review  of  the  evidence, 
this  Court  can  draw  no  different  conclusion.  It  is  further  sub- 
mitted by  plaintiff,  that  even  if  such  indorsement  had  been 
made  for  the  purpose  of  realizing  the  money  upon  the  note  (by 
a  discount  or  otherwise),  the  fact  is  sufficient  and  controlling, 
that  the  purpose  £uled,  and  the  note  is  offered  for  cancellation 
or  for  the  use  of  defendants.  {Kean  v.  Ihpesne,  8  Serg.  and 
R,  288.) 

YJLL.  It  is  submitted  that  upon  the  facts  and  the  law  of  the 
case,  the  report  of  the  referee  should  be  sustained  and  confirmed. 

By  the  Court.  Pibbbepont,  J. — Stewart  k  Baylies  having 
done  their  work,  the  amount  claimed  in  estimate  Na  10  was 
due.  It  has  not  been  paid  in  money,  nor  has  it  been  released 
by  any  formal  instrument  The  defendants  have  received  the 
consideration  upon  which  this  action  is  founded^  and  for  it  they 
have  paid  nothing.  The  fact  that  Schuyler  charged  the  com- 
pany with  this  note,  makes  no  difference  in  the  present  case ;  he 
was  their  debtor  to  a  large  amount  at  the  time,  and  they  parted 
with  no  new  consideration  in  consequence  of  such  charge. 

To  make  the  receipt  of  Schuylers'  note  operate  as  payment 
pro  taniOf  it  was  necessary  for  the  defendants  to  show  an  agree- 
ment to  take  it  as  actual  payment 

Merely  taking  it  and  giving  a  receipt  in  full  is  not  alone  soffi- 
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dent  to  establish  such  agreement  {Tobey  v.  Barker,  6  J.  R.,  70 ; 
Jd^nsony.Weed,  9  J.  R.,  810;  Noel  v.  Murray,  8  Kern.,  168.) 
The  facts,  therefore,  are  correctly  found  by  the  referee,  and  he 
has  drawn  therefrom  a  just  conclusion  of  law. 

The  receipt  given  did  not  preclude  an  inquiry  into  the  agree- 
ment actually  made,  in  respect  to  the  terms  on  which  the  note 
was  taken ;  and  it  follows  that  what  Yanderventer  said  at  the 
time  on  that  point,  was  competent  evidence.  {Johnson  v.  Weed, 
supra.) 

The  terms  of  the  agreement,  if  one  was  made,  are  to  be  deter- 
mined upon  a  just  consideration  of  what  the  parties  to  the  trans- 
action said  at  that  time.  There  was  no  error  in  the  admission 
of  the  evidence. 

Judgment  must  be  afBirmed,  with  costs. 

Judgment  affirmed.* 


ARCHIBALD  H.  LowKRY,  Plaintiff  and  Respondent,  v.  JoHic 
Sfewabd  and  Lycubgus  Edgebton,  Defendants  and  Appel- 
lants. 

1.  An  instrument  in  the  following  form,  viz. : 

"$500.  "  Columbus,  March  Ist,  1853. 

"  Messrs. 'John  Steward,  Jr.,  &  Co. :  Please  pay  to  the  order  of  Archibald  H. 
Lowery  the  sum  of  five  hundred  dollars,  on  account  of  24  bales  cotton, 
shipped  to  you  as  per  biU  lading  by  steamer  Colorado,  inclosed  to  you  in 
letter.  Strippleman  &  Botob." 

is  a  bill  of  exchange. 

2.  An  unconditional  order  upon  A  to  pay  a  sum  oertain  to  the  order  of  a 
person  therein  named  is  none  the  less  a  bill  of  exchange  because  it  specifies 
the  account  which  forms  the  consideration  of  the  order. 

3.  In  the  State  of  New  York  the  drawee  of  such  an  order  is  not  liable  as 
aooeptor  of  a  bill  of  exchange  if  he  have  not  accepted  the  same  in  writing. 


♦  See  Purchase  v.  Mattison^  ante  p.  310. 
64 
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4  A  letter  written  to  the  drawers  of  the  draft  above  described  aaBoring  them 
that  such  draft  shall  be  honored  from  the  proceeds  of  the  cotton,  does  not 
make  the  drawees  liable  as  acceptors  of  a  bill  of  exchange  to  the  payee  to 
whom  it  was  subsequenUj  remitted  in  payment  of  a  debt  due  by  tbe 
drawers  to  him. 

6.  But  where  a  shipment  of  cotton  is  made  to  J.  S.  &  Go^  and  the  bill  of 
lading  is  forwarded  to  them  in  a  letter  advising  them  of  the  shipment  and 
also  advising  them  that  a  draft  has  been  drawn  on  them  for  $500  in  favor 
of  A.  H.  L.,  payable  when  the  cotton  is  sold;  and  thereupon  the  drawees 
and  consignees  by  letter  promise  the  drawers  that  the  draft  shall  be  paid 
out  of  the  proceeds  of  the  cotton,  and  on  application  of  A.  H.  L,  the 
same  promise  is  verbally  made  to  him,  and  such  cotton  is  sold  and  the 
proceeds  exceed  the  amount  of  the  drafts  the  drawees  are  liable,  without 
any  formal  acceptance,  for  the  amount  of  the  draft,  to  A.  H.  L. 

d.  Although  the  drawees  in  such  case  may  have  a  right  to  require  the  pro- 
duction and  presentation  of  the  draft  by  A.  H.  L.,  yet  mere  delay  in  its 
presentation  will  not  justify  them  in  appropriating  the  proceeds  of  the  cotton 
to  other  uses,  even  with  the  consent  of  the  consignors  by  whom  the  draft  is 
drawn. 

7.  By  accepting  the  consignment  and  promising  to  wpply  its  proceeds  to  the 
payment  of  the  draft  they  became  trustees  in  respect  to  such  proceeds  and 
bound  to  account  to  A.  H.  L.,  and  the  consent  of  the  drawers  will  not 
justify  a  different  appropriation  of  the  fund. 

8.  Although  evidence  is  received  by  a  referee  on  a  trial  before  him  which  is 
in  legal  strictness  inadmissible ;  yet  if  the  Court  can  see  that  by  no  possi- 
bility it  could  have  affected  the  result  of  the  trial  the  judgment  will  not  bo 
reversed  for  the  error  committed. 

(Before  Woodbuit  and  Pubbipomt,  J.  J.) 

Heard,  March  2d;  decided,  October  30th,  185a 

This  action  came  on  to  be  heard  on  appeal  from  a  judgment 
for  the  plaintiff  on  the  report  of  Abraham  Underbill,  Esq^ 
as  referee. 

The  statement  of  the  case  is  as  follows: 

In  the  year  1868,  the  defendants,  as  partners,  composed  the 
firm  of  John  Steward,  Jr.,  &  Co.,  in  the  city  of  New  York.  The 
plainti£^  Archibald  EL  Lowery,  was  also  a  merchant  doing  busi- 
ness in  the  said  city.  The  firm  of  Strippleman  &  Boyce  of 
Colnmbns  in  Texas,  had  dealings  with  the  defendants  and  wero 
also  indebted  to  the  plaintiff. 

On  or  before  the  28th  day  of  March,  1868,  the  defendants 
received  from  Messrs.  Strippleman  k  Boyce  a  letter  dated  March 
Ist,  1868,  inclosing  a  bill  of  lading  of  twenty-four  bales  of 


NEW  YORK— OCTOBER,  1868.  607 

Lowery  v.  Steward. 

ootton,  in  which  letter  they  say  'Enclosed,  please  find  bill  of 
lading  of  twenty-four  bales  cotton  shipped  to  you,  which  you 
will  please  dispose  of  to  the  best  advantage.  We  have  written 
to  Messrs.  Archibald  H.  Lowery  &  Co.,  121  Front  street,  New 
York,  inclosing  a  draft  on  your  house  for  $500,  payable  when  the 
above  cotton  is  sobV^ 

To  this  letter  the  clerk  of  the  defendants  who  "had  charge  of 
their  correspondence"  and  having  "a  general  authority  to  write 
letters"  without  any  conversation  with  either  of  the  defendants, 
his  principals,  replied  by  letter  signed  in  the  name  of  their  &rmj 
thus: — 

''Messbs.  Strippleman  &  BoYCE : 

"  Dear  Sirs  —  We  are  in  receipt  of  your  est'd  fevor  of  the  1st 
inst  with  bill  of  lading  for  twenty -four  bales  of  cotton,  which 
shall  have  our  best  attention  when  it  reaches  us. 

"Your  draft  in  favor  of  A.  H.  Lowrey  k  Co.,  shaU  be  honored 
from  the  proceeds  of  the  cotton"  .  . 

A  copy  of  this  letter  was  retained  by  the  defendants'  firm 
according  to  the  usual  course  of  business. 

On  the  next  day  (the  29th  March,)  the  plaintiff  received  a 
letter  from  Strippleman  &  Boyce  also  dated  March  1st,  1858, 
and  addressed  "Messrs.  Oentiy  &  Lowery,  121  Front  street,  New 
York,"  ordering  goods  and  saying  "we  also  inclose  draft  on  J. 
Steioard^  Jr,^  A  Ch.,  for  $600  which  you  please  credit  on  our  noie^^ 
but  no  draft  was  in  fiust  found  in  the  letter. 

On  the  same  day  the  plaintiff's  bookkeeper  and  confidential 
derk,  took  this  letter  to  the  defendants'  store  and  handed  it  to 
the  defendants'  bookkeeper  Mills  in  the  counting-room,  in  the 
presence  of  one  of  the  defendants  Mr.  Edgerton.  The  book* 
keeper  handed  the  letter  to  Mr.  Edgerton  and  he  read  it,  and 
handed  it  again  to  the  bookkeeper  wbb  also  read  it  The  plain- 
tiff's clerk  then  stated  to  the  latter  "  that  when  we  opened  the 
letter  the  draft  was  not  in  it,  and  that  we  supposed  the  draft 
might  have  been  sent  to  them  by  mistake  inclosed  in  their  letter ; 
Mr.  Mills  said  they  had  not  received  the  draft,  but  that  they  had 
received  a  letter  from  Strippleman  k  Boyce,  with  a  bill  of  lading 
for  twenty*four  bales  of  cotton,  and  stating  that  they  had  drawn 
54 
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on  them  for  that  amount;  he  then  said,  it  was  all  right,  and  that 
the  draft  vxwld  he  paid  out  of  the  proceeds  of  the  cotton  when  addy 

The  cotton  was  received  by  the  defendants,  and  sold.  The 
proceeds  were  over  eight  hundred  dollars  after  all  charges,  Aa, 
were  deducted. 

No  forther  application  was  made  to  the  defendants  on  the  sub- 
ject until  the  10th  of  January,  1854,  when  the  plaintiff's  book- 
keeper presented  to  the  defendants  the  draft  in  the  form  following: 

"  $500.00.  "  Columbus,  March  1st,  1858. 

"  Messrs.  John  Stewasd,  Jr.,  &  Co. : 

"  Please  pay  to  the  order  of  Archibald  H.  Lowery  the  sum  of 
five  hundred  yf  ^  dollars,  on  account  of  24  bales  cotton,  shipped 
to  you  as  per  bill  of  lading,  by  steamer  Colorado,  inclosed  to 
you  in  letter. 

"  Stmppleman  &  BOTCE." 

This  delay  was  accounted  for  by  sufficient  proof,  that  the  omis-» 
sion  to  send  it  forward  in  the  letter,  which  purported  to  inclose 
it  was  an  oversight,  and  the  draft  does  not  appear  to  have 
been  found  until  about  the  time  it  was  so  presented,  when  Mr. 
Ctentry,  (who  was  in  the  plaintiff's  employ)  called  on  Stripple- 
man  &  Boyce,  at  their  store  in  Texas,  and  aft»r  a  search  for  it, 
the  draft  was  found  in  a  book  in  their  safe,  and  was  forwarded  to 
the  plaintiff  in  New  York.  The  plaintiff's  witness,  however, 
testified  that  on  the  29th  of  March,  1858,  he  wrote  to  Strippleman 
&  Boyce,  notifying  them  that  the  draft  was  not  inclosed  in  their 
letter  received  on  that  day. 

On  its  being  presented  on  the  tenth  of  January,  the  defend* 
ants'  bookkeeper  reftised  to  pay  it,  stating  that  the  defend- 
ants  had  parted  with  the  proceeds  of  the  cotton.  The  &cts 
proved  on  that  subject  were,  that  in  or  about  the  month  of 
August,  1858,  the  defenddhts  accepted  the  draft  of  Strippleman 
k  Boyce,  for  $858y^ir  &^  8  months,  upon  an  express  understand- 
ing with  them,  that  the  proceeds  of  the  cotton  were  to  go  to  pay 
that  acceptance;  and  at  about  the  same  time  by  their  direction, 
applied  $45  of  the  proceeds  to  the  payment  of  a  premium  of 
insurance  for  their  benefit  The  balance  of  the  proceeds  of  the 
cotton,  $423iVir}  ^^  credited  by  the  defendants  to  Strippleman 
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&  Boyce,  in  general  account,  they  being  indebted  to  the  defend- 
ants in  a  much  larger  sum  (about  $4,000).    An  account  was 
rendered  to  Strippleman  &  Boyce  of  the  sales,  and  of  the  appli- 
j      cation  made  of  tiie  proceeds,  and  the  witness  testifies  that  no 
y^  <^     objection  was  made  by  them  to  the  account. 

^        After  the  refusal  of  the  defendants  to  pay  the  draft  so  pre- 

>       sented,  this  action  was  brought  to  recover  the  amount  with 

-^  ^    interest    It  was  referred  to  Abraham  UnderhiD,  Esq.,  as  sole 

'*^  ^    referee,  who  by  his  report  found  that  the  defendants  had  notice 

^  '^   of  the  draft  on  or  about  the  28th  of  March,  1858,  and  promised 

pv^  ^   and  agreed  with  the  drawers  and  also  with  the  plaintiff,  that 

"^   *  they  would  pay  the  same  out  of  the  proceeds  of  the  cotton. 

^^•^      That  the  defendants  sold  the  cotton,  and  on  the  27th  Septem- 

^      ^  ber,  1858,  received  for  the  same  the  net  sum  of  $825tVT- 

That  on  the  10th  of  January,  1854,  the  plaintiflf  presented  the 
order  to  the  defendants  for  payment^  which  payment  the  defend-* 
ants  refused 

He  therefore  found  for  the  pl^ntiff  the  amount  of  the  draft, 
$500,  with  interest  from  the  10th  day  of  January,  1854. 

From  the  judgment  entered  on  this  report,  the  defendants 
appealed. 

Waldo  HutchinSj  for  the  defendants  (appellants). 

L  The  instrument  in  suit  is  not  a  bill  of  exchange,  but  a  mere 
order  for  the  payment  of  money  out  of  a  particular  fund. 

1.  Not  being  a  bill  of  exchange  it  operates,  if  at  all,  only  as 
an  equitable  assignment  of  the  fund  in  the  hands  of  the  drawee. 
(1  Hill,  588;  7  id.,  577.) 

2.  And  it  is  not  negotiable.  It  only  passes  by  assignment, 
and  for  an  adequate  consideratio|L  which  must  be  proven ;  and 
of  which  it  is  not  prima  Jacie  evidence.  (Chitty  on  Bills,  11  Am. 
Ed.,  p.  9,  and  cases  there  cited ;  8  Gaines,  287 ;  9  Cow.,  p.  778.) 

n.  There  is  no  evidence  in  the  case  that  any  consideration 
was  paid  for  the  draft  by  the  plaintiff  to  the  drawers.  The 
letter  of  Strippleman  &  Boyce,  is  no  evidence.  It  is  not  under 
oath,  and  is  therefore  no  proof  of  any  fact  which  may  be  stated 
therein,  and  should  not  have  been  received  in  evidence.  Admit- 
ting, however,  that  the  plaintiff  held  the  note  of  Strippleman  & 
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Boyce,  this  even  between  the  parties  to  the  instrument^  is  but 
presumptive  evidence  of  a  debt,  and  so  far  as  third  parties  are 
affected  thereby  cannot  avail,  unless  the  consideration  is  proven 
aliunck.  (2  Eem.,  215.) 

UI.  The  &ct  that  Strippleman  &  Boyce  subsequently  directed 
a  specific  appropriation  of  the  fund,  otherwise  than  to  the  pay- 
ment of  the  $500  order,  and  to  such  an  amount  as  not  to  leave 
sufficient  in  tiie  hands  of  the  defendants  to  pay  such  order,  is  a 
strong  circumstance  to  show  that  Strippleman  Sc  Boyce  had  not 
received  any  consideration  for  the  order,  and  considered  them- 
selves as  the  owners  of  the  proceeds  of  the  cotton  against  which 
this  draft  is  alleged  to  have  been  drawn«  As  also  the&ctthat  the 
balance  of  the  fund  was  carried  to  their  credit  in  their  general 
account  with  the  defendants,  without  any  objection  on  their  part 

IV.  The  instrument  in  suit  is  not  the  draft  of  which  the 
defendants  received  notice,  if  they  received  any  notice  at  all 
That  draft  was  drawn  in  favor  of  "  A.  H.  Lowery  &  Co."  The 
draft  in  suit  is  drawn  to  the  order  of  "  A.  H.  Lowery." 

This  is  a  material  variance.  (8  Cow.,  71 ;  23  Barb.,  690.) 

John  SessianSj  for  the  plaintiff  (respondent). 

L  The  instrument  in  question  is  doubtiess  to  be  taken,  not  as 
a  bill  of  exchange,  but  rather  as  an  order  operating  as  an  assign- 
ment of  a  portion  of  the  funds,  when  realized  out  of  the  proceeds 
of  the  sale  of  the  24  bales  of  cotton.  (Morton  v.  Naylor^  1  Hill, 
683;  Banbury  v.  Lisset,  2  Strange,  1211.)  Precisely  such  an 
instrument  as  was  the  subject  of  tiie  case  of  Banbury  v.  Lisaelj 
was  held  to  be  a  bill  of  exchange.  They  were  both  on  account 
of  freight;  the  one  to  be  paid,  the  other  to  be  earned,  by  the 
drawer.  It  turned  upon  the  situation  of  the  parties,  and  the 
intent  of  the  drawer,  not  derivable  from  the  instrument  {Ptereon 
V.  Dunlqp^  Cowp.,  671.) 

n.  The  instrument  being  an  assignment  of  so  much  of  the 
fund,  it  was  only  necessary,  in  order  to  charge  the  drawer  with 
a  liability  to  pay  to  the  party  holding  the  draft,  that  he  should 
have  notice  of  the  &ct  that  the  titie  had  passed.  And  notice  or 
knowledge  of  facts  to  put  him  on  inquiry,  was  sufficient  It  was 
not  necessary  the  instrument  should  be  exhibited  to  him,  nor  any 
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Other  evidence  of  the  transfer.  {Meghan  v.  MiOa^  9  Johns.,  64; 
Andenm  v.  Van  Aim,  12  id.,  848 ;  Willard  Eq.  Jur.,  460,  and 
cases  cited.)  The  defendants  had  notice  (1)  from  the  drawers, 
(2)  from  the  payee.    And  they  promised  absolutely  to  pay. 

nL  Indeed  the  letter  to  the  plainti£^  purporting  to  inclose 
draft,  and  presented  to  the  defendants,  on  the  19th  of  March, 
was  sujBicient  to  assign  the  fund  and  transfer  the  title  to  the 
plainti£  It  was  a  clear  declaxration  of  intention  to  complete 
such  a  transfer,  and  was  entirely  competent  to  bind  the  parties, 
even  if  the  draft  itself  had  never  come  to  light.  It  operated  as 
a  delivery  of  the  draft;,  whoever  might  have  the  actual  posses- 
sion. {Doe  V  Knighi,  5  B.  &  C,  671 ;  12  E.  C.  L.  R,  861.) 

rV.  The  prior  indebtedness  was  sufficient  consideration  to 
support  the  transfer.  To  affirm  the  contrary  of  this,  is  to  place 
an  obstruction  in  the  way — not  of  collecting,  but  of  paying 
debts,  to  which  the  law  affi>rds  every  &cility.  Not  only  so,  the 
defendants  have  affirmed  the  transfer.  They  were  parties  to  the 
change  of  title,  whereby  new  and  additional  rights  accrued  to  the 
owner ;  and  it  would  be  contrary  to  all  good  fidth,  to  equity  and 
conscience,  to  suffer  them — ^now  that  the  plaintiff  has  acted  upon 
the  Mth  of  their  promise  until  the  drawers  have  failed — to 
escape  from  liability.  {Vide  12  Johns.,  277 ;  12  Mass.,  198, 196, 
281 ;  14  id.,  291 ;  1  Johns.  Ca.,  205.) 

By  the  CiouBT.  WooDBUFF,  J. — ^The  draft  in  question  was 
in  form  a  bill  of  exchange.  It  was  an  unconditional  order  upon 
the  defendants,  to  pay  a  sum  certain  therein  named  to  the  order 
of  the  payee. 

Although  the  account  to  which  it  should  be  charged  was  men- 
tioned, it  was  not,  by  its  terms,  directed  to  be  paid  out  of  a  par* 
ticular  ftmd.  Had  it  been  accepted,  it  was  due  immediately, 
whether  the  cotton  to  account  of  which  it  was  to  be  charged  had 
been  sold  or  not  Its  terms  contemplate  an  advance  upon  the  ship- 
ment of  cotton,  or  are  a  mere  designation  of  the  account  which 
should  form  the  consideration  of  the  acceptance  and  payment 
as  between  the  drawers  and  the  drawees ;  and  had  the  defend- 
ants accepted  it  unconditionally,  they  must  have  paid  it  whether 
the  cotton  was  sold  or  not,  and  whether  the  proceeds  of  the 
cotton  were  more  or  less  than  the  amount  of  the  drafts 
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The  draft  is  therefore,  on  ita  face,  within  the  express  provi* 
sions  of  our  statute,  which  declares  that :  "  §  6.  No  person  shall 
be  charged  as  acceptor  on  a  bill  of  exchange,  unless  his  acGep^ 
ance  shall  be  in  writing.  §  7.  If  such  acceptance  be  written  on  a 
paper  other  than  the  bill,  it  shall  not  bind  the  acceptor,  except  in 
favor  of  a  person  to  whom  such  acceptance  shall  have  been 
shown,  and  who,  on  the  feith  thereof,  shall  have  received  the 
bill  for  a  valuable  consideration.  §  8.  An  unconditional  pro- 
mise in  writing  to  accept  a  bill  before  it  is  drawn,  shall  be  deemed 
an  actual  acceptance  in  fevor  of  every  person  who;  upon  the  feith 
thereof,  shall  have  received  the  bill  for  a  valuable  consideration.'' 
(l' Revised  Statutes,  768.) 

It  has  been  held  that,  under  the  seventh  section,  it  is  not 
necessary  that  he  who  takes  a  bill  on  the  feith  of  a  written 
acceptance  on  another  paper  should  actually  see  such  acceptance, 
it  is  enough  that  he  has  knowledge  of  such  acceptance,  and 
receives  the  bill  on  the  faith  thereof.  {Bank  of  Michigan  v.  Mt/, 
17  Wend.,  608.) 

The  plaintiff  was  not  shown  to  have  had  any  knowledge  of 
the  defendants'  letter  to  Strippleman  &  Boyce  prior  to  January, 
1854.  He  cannot,  therefore,  claim  that  prior  to  that  time  he 
received  the  bill  with  knowledge  of  any  written  acceptance,  and 
on  the  faith  thereof 

He  cannot  claim  to  hold  the  defendants  as  acceptors  of  a  bill 
of  exchange  upon  a  title,  to  the  bill,  acquired  on  the  10th  of 
January,  1854,  because  the  proceeds  of  the  cotton,  out  of  which 
the  defendants  promised  to  honor  the  draft,  had  already  been 
appropriated  to  other  purposes  by  direction  of  Strippleman  A 
Boyce. 

There  never  was  an  unconditional  promise  in  writing  to  accept 
the  bill,  either  before  it  was  drawn  or  afterwards.  The  promise 
made  by  the  defendants'  clerk,  both  by  the  written  letter  and  the 
verbal  assurance,  was  that  the  draft  would  be  paid  out  of  the 
proceeds  of  the  cotton. 

If,  therefore,  the  plaintiff  is  in  no  other  position  than  that  of 
payee  of  a  bill  of  exchange,  relying  upon  the  defendants' 
promise  to  pay  it,  he  is  not  entitled  to  recover.  He  has  no 
acceptance,  valid  as  such,  under  our  statute,  and  the  mere  draw- 
ing and  delivery  of  the  draft  gave  him  no  title  to  maintain  an 
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aetiou  against  the  defendants,  not  only  because  before,  the  bill 
was  ddivered  U>  him,  the  funds  weie  otherwise  ^>propriated, 
with  the  drawer's  aasent^  but  also  because  the  drawing  and 
deliyeiy  of  a  bill  of  exchange  is  no  assignment  or  appropriation 
of  the  funds  in  the  hands  of  the  drawee,  entitling  the  payee  to 
mAintftiTi  an  action  against  him  therefor.  (11  Paige,  612;  6  Hill, 
41S»  affirmed,  7  id.,  677;  8  Gomst,  261;  id,  116;  1  Seld,  680; 
2  i<l,  417.) 

But  we  think  that  the  judgment  must  be  sustained  upon 
another  view  of  the  I'elation  o£  the  partiea  to  the  transaction. 

And,  preliminarily,  it  is  proper  to  observe  tiuit  the  evidence 
was  sufficient  to  establish,  Tprimafaude^  the  authority  of  the  defend* 
ante'  derk  and  bookkeeper  to  do  and  write  what  they  did. 

Firsti  as  to  the  letter  to  Strippleman  &  Boyce.  The  derk  by 
whom  it  was  written  had  charge  of  the  defendants'  correspon* 
denoe,  and  had  a  general  authorily  to  write  letters,  and  a  copy 
of  the  letter  was  retained.  It  may  be  reasonably  presumed  that 
the  copy  would  and  did  Ml  under  the  observation  of  the  defend- 
ants, and  that  it  was  not  disapproved. 

Proof  of  such  general  authority  was,  we  think,  sufficient  to 
devolve  on  the  defendants  the  duly  of  showing  that  the  letter 
was  not  within  the  scope  of  the  powers  of  the  derk  And,  not 
having  shown  this,  the  proof  in  this  respect  is  such  that  it  was 
rightly  hdd  that  that  letter  should  have  the  same  operatioa  as  if 
written  by  one  of  the  defendants  in  person. 

Second,,  as  to  the  oral  promise  to  the  plaintiffi  The  conversa- 
tion ms^  in  the  defendants'  counting-room ;  one  of  the  defendants 
was  present;  the  letter  of  Strippleman  k  Boyce  to  theplaintifl^ 
was  shown  to  that  defendant  and  he  read  it  and  handed  it  to  Mr. 
Mills.  He  may  be  reasonably  understood  by  this  act  to  refer 
the  subject  to  Mr.  Mills  to  mfJce  a  reply.  Nay  moije.  He  was 
present  during  the  interview  and  may  be  taken  to  have  heard  the 
conversation — both  the  application  made  and  Mr.  Mills'  reply 
thereto — and  expressed  no  dissent  The  promise  of  Mr.  ICUs 
on  that  occasion  must  therefore  we  think  be  taken  as  the  defend- 
«at?s  promise. 

And  this  view  both  of  the  written  letter  an^  of  the  oral  pro- 
mise involving  the  question  of  authority  as  a  mere  question  of 
fiict^  may  properly  be  resided  as  strengthened  by  the  drcum* 
65 
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sfanoe  that  the  defendant  Edgerton  though  examined  as  a  witaeas 
does  not  deny  the  authority  of  his  clerk  to  write  the  letter,  nor 
deny  that  he  was  present,  heard  the  conyexsation  and  sanctioned 
the  oral  promise  made  by  the  bookkeeper  Mr.  Mills  to  the  plain- 
tiffs derk. 

The  case  then  stands  thus,  Strippleman  &  Boyoe  sent  to  Ae 
defendants  cotton  to  be  sold,  witli  notice  that  $600  was  to  be 
paid  when  the  cotton  was  sold,  to  the  plaintiff  on  their  draft. 
The  defendants  wrote  to  Strippleman  &  Boyce  promising  diat 
their  draft  in  &yor  of  the  plaintiff  ''shall  be  honored  fiom  the 
proceeds  of  the  cotton." 

Strippleman  &  Boyce  at  the  same  time  notify  the  plaintiff  that 
they  inclose  a  draft  on  the  defendants,  for  $500  to  be  credited 
on  their  note  and  npon  the  exhibition  of  that  letter  and  with 
knowledge  of  the  omission  to  inclose  the  draft,  the  defendantB 
promise  to  pay  the  draft  out  of  the  proceeds  of  the  ootton  when 
sold 

After  all  this  has  transpired,  the  defendants  receive  the  ootton 
and  sell  it,  and  it  produces  a  net  amount  more  than  sufficient  to 
pay  the  draft. 

We  think  that  the  moment  the  cotton  came  to  the  defsndants' 
hands  and  was  by  them  received  under  the  iustnictions  of  the 
consignors,  it  was  held  by  them  under  an  express  obligation  to 
sell  it,  and  hold  $500  of  the  proceeds  for  the  use  of  the  plaintiff 
The  fund  had,  impressed  upon  it,  while  it  consisted  of  cotton 
itself  and  £rom  the  momexff  ike  bill  of  lading  was  forwarded  by 
Strippleman  &  Boyce,  a  trust  in  &vor  of  the  plaintiff  which  tlw 
defendants  when  they  accepted  the  consignm^it  undertook  to 
execute  and  promised  both  Strippleman  &  Boyce  and  the  plain- 
tiff they  would  execute. 

The  shipment  of  the  ootton  and  remittance  of  the  bill  of  lading 
were  a  sufficient  consideration  for  their  promise  to  pay  $500  of 
the  proceeds  to  the  plaintiff.  The  plaintiff  being  a  creditor  of 
Strippleman  k  Boyce,  had  an  interest  in  that  promise  from  the 
moment  he  received  notice  and  consented  to  the  provision  thus 
made  for  his  benefit;  and  the  defendants  promised  him  that 
those  proceeds  should  to  the  extent  of  that^$500,  be  applied  to 
his  benefit  So  that  both  Strippleman  &  Boyce  and  the  plamtiff 
had  an  interest  that  the  cotton  should  be  sold,  and  $500  of  the 
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proceeds  be  paid  on  aceoont  of  the  indebtedness  of  Strippleman 
&  Boyce  to  the  plaintiff.  The  cotton  was  appropriated  by  the 
consignors  and  received  by  the  defendants  for  that  special  desig- 
nated purpose.  The  promise  of  the  defendants  and  their  receipt 
and  sale  of  the  cotton,  completed  the  transaction  and  gave  the 
plaintiff  a  cause  of  action  which  was  not  subject  to  be  defeated 
or  released  by  any  subsequent  acts  of  Strippleman  &  Boyce. 
{NeOdon  v.  Mtght,  1  John.  Ca.,  205.) 

It  is  doubtless  true  that  before  this  plaintiff  could  recover  the 
money  he  must  produce  the  draft,  or  show  that  it  was  drawn 
according  to  the  intention  of  the  parties,  and  lost  in  the  trans- 
mission or  otherwise.  The  draft  was  intended  as  a  voucher 
between  the  parties,  and  the  defendants'  promise  was  not  that 
they  would  pay  whether  there  was  such  a  draft  drawn  by  Strip- 
pleman k  Boyce  or  not  Had  it  turned  out  that  Strippleman  & 
Boyce  had  drawn  no  draft,  the  case  would  have  been  quite 
different 

But  we  think  that  the  circumstances  that,  through  oversight 
the  drawers  neglected  to  inclose  the  draft  in  the  letter,  and  that 
some  months  elapsed  before  it  was  found  and  forwarded,  did  not 
warrant  the  defendants  in  appropriating  the  proceeds  of  the  cotton, 
without  notice  to  the  plaintiff  to  other  purposes,  in  contraven* 
tion  of  their  agreement  These  views  are,  we  think,  sustained 
by  Minion  v.  Naylor  (1  Hill,  688),  and  the  cases  cited. 

There  is  some  variance  in  the  description  of  the  plaintiff  in 
the  various  letters.  Once  he  is  described  as  A.  H.  Lowery  &  Co., 
once  as  Gentry  &  Lowery,  and  again  as  A.  H.  Lowery.  There 
was  no  such  firm  as  A.  H.  Lowery  &  Co.,  nor  Gentry  k  IjGwetj 
(Gentry  being  merely  a  derk  of  the  plaintiff.)  The  plaintiff 
was  in  fiict  the  creditor  of  Strippleman  k  Boyce,  for  whom  they 
intfflided  to  provide.  No  one  was  misled  or  deceived  by  the 
misdescription,  and  no  one  can  be  prejudiced  by  disregarding  it 
It  has  no  effect  upon  the  rights  of  the  parties. 

The  referee  erred  in  receiving  in  evidence  a  letter  written  by 
Strippleman  k  Boyce  to  the  plaintiff  without  date  but  proved 
to  have  been  signed  by  Strippleman.  It  is  marked  Exhibit  D. 
That  letter  was  not  competent  evidence  against  the  defendants 
for  any  purpose.  It  is  the  mere  statement  of  Strippleman  out  of 
Ciourt^  without  oalh.    It  was  no  part  of  the  tea  gosta^  and  was 


616  CASES  IN  THE  SUPERIOR  COURT. 

Ennis  v.  The  Hannony  Fire  Insaranoe  Go. 

never  the  basis  of  any  act  of  the  defendants.  It  should  have 
been  lejeoted,  and  if  we  conld  see  that  its  reception  bj  the 
referee  oonld  possiblj  have  affected  the  result)  we  should  be 
compelled  to  reverse  the  judgment  and  grant  a  new  trial  But 
if  we  can  say  it  is  dear  that  by  legal  necessity  it  could  do  no 
injury,  the  error  committed  does  not  require  us  to  grant  a  now 
trial 

In  the  letter  it  is  stated  that  the  draft  is  inclosed ;  that  it  was 
mislaid,  and  by  the  ezertiotlui  of  Mr.  Gentry  found ;  ihe  hope  is 
expressed  that  the  defendants  will  forthwith  pay  the  amount 
"as  they  have  the  proceeds  of  the  24  bales  of  cotton  in  their 
hands." 

If  we  are  right  in  our  views  of  the  defendants'  liability,  it  was 
wholly  immaterial  whether  the  proceeds  still  remained  in  their 
hands  or  not;  if  they  were  there  the  defendants  were  liable; 
if  they  had  been  appropriated  to  some  other  purpose,  still  they 
are  liable.  We  cannot  therefore  discover  that  any,  even  the 
least  possible  injury  could  have  been  caused  by  this  error  of 
the  referee.  {Forrest  v.  Farresty  6  Duer,  145;  1  Gomst,  619;  13 
Barb.,  42;  »  id.,  625;  6  Hill,  292;  19  Wend.,  282;  8  Hill, 
194;  16  J.  R,  90;  8  Cow.,  612.) 

Our  conclusion  is  tiiat  the  jud^ent  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


Obadiah  ENNiBy  Plaintiff  and  Appellant,  v.  Thx  Habicokt 
FiBE  Inbubanob  Comfaky,  Bespondent. 

1.  A  oompUint  which  alleges,  that  the  defendant^  an  maurance  company,  by 
a  policy  of  insoranoe  made  by  it,  insured  the  plaintifi^  against  loas  or  dam- 
age by  fire,  to  a  sum  named,  on  his  dwellfaig-house ;  "loss,  if  any,  payable 
to  B.  B.  Gravefl^  moitgagee  ;*'  a  total  destruction  of  the  building  insured, 
by  fixe,  on  the  10th  of  January,  1866,  while  the  policy  was  in  foros^  a 
pronuae  to  pay  Grayea  the  sum  msured  within  sixty  days  after  due  notice 
of  proof  of  the  loss;  the  giving  of  due  notice  and  proof  of  said  loss  on  the 
11th  of  February,  1856;  demand  of  payment  "on  behalf  of  said  Grares;" 
and  the  refusal  of  the  defendant  to  pay  the  loss  to  the  plaintiff  or  to  said 
Qraves;  ia  dafocttve  by  reason  of  Graves  not  b^g  a  party  to  the  actian. 
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2.  When  a  policy  of  inamoce^  by  its  tenna,  makes  the  loss  psyaUe  tp  a 
iQortgagee,  named,  of  the  {wemiaes  insured,  the  party  obtaining  the  policy 
cannot  maintain  an  action  in  his  own  name,  as  sole  plaintiff,  in  case  of  a 
loss,  without  alleging  in  his  complaint  that  the  mortgagee  has  been  fully 
paid,  and  has  ceased  to  have  any  interest  in  the  policy; 

9.  If  the  mortgage  debt  has  not  been  paid,  the  mortgagee  diould  be  joined 
as  plaihiaff  (mt  sue  in  his  own  name;  and  if  he  refuse  to  do  either,  on  aa 
allegation  of  such  &ots>  the  insured  may  make  him  a  party  defendant  in  the 
action. 

(Before  Boswobth,  CL  J.,  and  Hoitman,  Slossov,  WooDBun*  and 

PlXRBIPOHT,  J.  J.) 

Heard,  October  16;  decided,  November  13, 185a 

This  is  an  appeal  from  an  ord^,  made  by  Mr.  Jnstioe  Hoff> 
VAK,  in  April,  1867,  sostaining  a  demurrer  to  the  complaint 

The  complaint  avers,  that  on  or  about  the  16th  day  of  Jan- 
uary, 1866,  '*  the  defendant,  being  a  body  corporate,  created  by 
and  undCT  the  Laws  of  the  State  of  New  York,  and  doing  buai- 
neflfl  in  the  city  and  county  aforesaid,  did  make  and  deHyer  a 
certain  instrument  in  writing,  commonly  called  a  policy  of 
insurance,  wherein  and  whereby  the  said  defendant,  the  Har- 
mony Fire  Insurance  Company  of  New  York,  in  consideration  of 
fourteen  dollais  to  it  paid  by  the  insured,  thereinafter  named, 
did  insure  Obadiah  Ennis  against  loss  or  damage  by  fire,  to  the 
amount  of  three  thousand  five  hundred  doDara,  on  hia  frame 
dwelling-house^  filled  in,  with  tin  roo^  situate  at  Fordham, 
Westchester  county,  nearly  opposite  to  the  college— loss,  if  any, 
payable!  to  E.  B.  Gtaves,  mortgagee. 

''And  the  said  company  did  thereby  promise  and  agree  to 
make  good  unto  the  said  insured,  his  executors,  administrators 
and  assigns,  all  such  loss  or  damage,  not  exceeding  in  amount 
the  sum  insured,  as  should  happen  by  fire  to  the  property  as 
above  specified  during  one  year,  to  wit:  firom  the  10th  day  of 
Januaiy,  1866,  (at  twelve  o'clock  at  noon)  until  the  10th  day  of 
January,  1866,  (at  twelve  o'clock  at  noon,)  the  said  loss  or  dam- 
age to  be  estimated  according  to  the  true  and  actual  cash  value 
of  the  said  property,  at  the  time  the  same  should  happen;  and 
to  be  paid  within  sixty  days  after  due  notice  and  proof  thereof 
made  by  the  insured,  in  conformi^  to  the  conditions  annexed  to 
the  policy. 

''The  insurance  (the  risk  not  being  changed)  might  be  con* 
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tdnued  for  such  further  term  as  should  be  agreed  upon,  provided 
the  premium  therefor  be  paid  and  indorsed  on  the  policy,  or  a 
receipt  given  for  the  same. 

"In  witness  whereof  the  Harmony  Fire  Insurance  Company  of 
New  York,  did  cause  the  said  policy  to  be  signed  by  the  President^ 
and  countersigned  by  the  Secretary  thereof  as  by  the  said  policy, 
reference  thereto  being  had,  will  more  fully  and  at  large  appear. 

"And  the  plaintiff  further  says  and  avers,  that  the  said  policy 
of  insurance  was  renewed  and  continued  by  the  agreement  of 
both  parties  for  the  further  period  of  one  year,  to  wit:  from 
the  tenth  day  of  January,  1856,  at  noon,  imtil  the  tenth  day  of 
January,  1867,  at  noon;  and  that  the  premium  therefor  was 
paid,  and  a  receipt  for  the  same  given,  as  required  by  the  con- 
ditions of  said  policy. 

"And  the  plaintiff  fiirther  says,  that  on  the  tenth  day  of 
January,  in  the  year  1866,  between  the  hours  of  nine  and  twelve 
afier  meridian,  ^e  said  dwelling-house,  so  insured,  as  aforesaid, 
became  and  was  totally  lost  and  destroyed  by  fire,  whereby  the 
defendant  became  and  was  liable  to  pay  the  amount  so  insured 
as  aforesaid  ' 

"And  the  plaintiff  further  says,  that  in  consideration  thereof 
the  defendant  did  afterwards,  to  wit:  on  the  day  and  year  last 
aforesaid,  undertake  and  promise  to  the  plaintiff  to  pay  the  said 
sum  of  three  thousand  and  five  hundred  dollars,  to  the  said  £ 
B.  Graves,  mortgagee  as  aforesaid,  within  sixty  days  after  due 
notice  and  proof  of  the  said  loss.  And  the  plaintiff  further 
says,  that,  afterwards,  to  wit:  on  or  about  the  eleventh  day 
of  February,  1856,  in  accordance  with  the  provision  in  the 
policy  in  that  behalf  made  and  provided,  notice  and  proof  of 
said  loss  was  duly  made  to  the  said,  The  EEarmony  Fire  Insa* 
ranee  Company,  and  demand  of  payment  of  said  sum  of  money 
was  duly  made  on  behalf  of  the  said  E.  B.  Graves,  to  whom,  by 
the  terms  of  said  policy,  the  said  loss  was  to  be  paid. 

"And  plaintiff  further  says,  that  defendant  has  not  paid  the 
said  sum  of  money,  or  any  part  thereof,  to  the  said  E.  B.  Graves, 
or  to  the  plaintiff^  although,  frequently,  to  wit:  on  the  said  last- 
mentioned  day,  and  oftentimes  aftewards,  requested  so  to  do; 
but  he  has  reused,  and  still  does  refuse,  to  pay  the  same,  or  any 
part  thereof  to  the  said  Graves,  or  to  the  plaintiff. 
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''Wherefore,  the  pktintiff  demanda  judgment  agamst  the 
defendant  for  the  sum  of  three  thousand  fire  hundred  doUarSi 
($3,500,)  with  interest,  &qm  thb  third  day  of  May,  1866,  besides 
the  costs  of  this  action,  and  a  reasonable  additional  allowance." 

The  defendant  demurred  to  the  complaint,  on  two  grounds: 

First  That  there  was  a  defect  of  parties,  because  the  said  K 
B.  Graves  was  omitted. 

Second.  That  the  complaint  did  not  state  fects  sufficient  to 
constitute  a  cause  of  action. 

The  Court,  at  Special  Term,  ordered  judgment  for  the  defend* 
ants  upon  said  demurrer,  with  costs,  with  liberty  to  plaintiff  to 
amend  his  complaint  within  ten  days,  upon  payment  of  ten 
dollars  cost.  From  that  order,  the  plaintiff  appealed  to  the 
General  Term. 

F.  B.  Ouitmgy  for  plaintiff  and  appellant 

T.  JamoB    Glover^  for  defendant  and  respondent 

By  thb  Coubt.  Pikbkbpont,  J. — This  Court  held,  in 
Owevencr  v.  Thd  Atlantic  Fire  Insurance  Oo,^  of  Brooklyn^  (5 
Duer,  517),  that  the  insertion  in  the  policy  of  the  words,  "loss 
if  any  payable  to  E.  B.  G.,  mortgagee,"  operated  to  give  th« 
mortgagee  the  same  rights  and  interest  in  the  policy  which  he 
would  have,  i^  without  such  words  in  the  body  of  the  policyi 
the  mortgagor  had  assigned  the  policy  to  Graves,  with  the 
express  consent  of  the  insurers.  Judge  Habbis  in  delivering 
the  opinion  of  the  Court  of  Appeals  in  that  case  says,  "I  agree 
with  the  learned  Judges  who  delivered  opinions  upon  the 
decision  of  this  case  in  the  Court  below,  that  there  is  no  just 
ground  for  discrimination  bNstween  this  case,  and  that  of  an 
assignment  of  the  policy  to  a  mortgagee,  to  be  held  by  him  as 
collateral  security  for  his  debt,  with  Ihe  consent  of  the  insurer." 
(17  N.  Y.  R,  895.) 

There  is  no  averment  that  Graves  has  been  paid;  on  the  con* 
trary,  it  is  alleged  that  "  demand  was  made  on  behalf  of  said  E. 
B.  Graves  to  whom,  by  the  terms  of  said  policy,  the  loss  was  to 
be  paid."  It  is  plain,  th^i,  that  Ennis  alone  cannot  recover  the 
amount  of  the  loss  so  long  as  Graves,  the  mortgagee,  remains 
unpaid.    Graves  has  an  absolute  right  to  recover  the  amount  of 
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the  loBfl,  and  payment  to  Ennis,  without  the  assent  of  GraveB, 
wotQd  not  discharge  the  liability  of  the  company  to  the  mortga* 
gea  So  long  as  the  mortgage  remains  nnsatisiSed,  Gravte  is  a 
necessary  party  to  the  action ;  if  he  refuse  to  unite  as  plaintiff 
or  to  institute  proceedings  in  his  own  namci  Snnis  may,  on  alle- 
gation of  such  refusal,  join  him  as  de&ndant  (Code,  §  119.) 

The  order  should  be  affirmed,  with  $10  costs,  with  leive, 
however,  to  the  jdaintiff  to  amend  his  complain^  on  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 

Ordered  accordingly. 


HsKRT  P.  Hall,  Plaintiff  and  Respondent,  v.  Edwabd  Mob- 
bison,  Def^idant  and  Appellant 

L  On  appeal  from  a  judgment  in  an  action  tried  brfore  a  referee  ahhoD^ 
on  an  examination  of  the  testimony  as  it  appears  reduced  to  writing  and 
printed,  the  Court  may  think  that  on  the  proo&  they  should  form  an  oppoeita 
conclusion  on  the  &ct8,  the  judgment  is  not  therefore  to  be  rerersed,  when 

*  the  testimony  is  conflicting  and  the  preponderance  xm  either  side  is  net 
such  as  to  warrant  a  befief  that  the  finding  of  the  reArM  »  not  the  con- 
viction of  an  upright  mind  munfiuenoed  by  any  oonsidenAbn  foreign  to  the 
oase^  orthatlusfindingwas  the  result  of  any  error  or  mistake  in  the  appiicap 
tion  of  the  rules  of  law  to  the  evidence. 

2.  Whether  the  proo&  in  this  case  showed  a  stated  account  between  tha 
parties  considered. 

3.  Where  a  plaintiff  alleged  in  his  complaint  that  he  left  with  the  defiendsnt 
20  shares  of  stock  on  the  27th  Septemb^,  1854,  for  sale  at  not  less  than 
46  per  cent  and  that  the  plaintiff  sold  the  stodc  at  that  rate  and  refoeed  to 
pay  over  the  proceeds  and  the  plaintiff  prays  judgment  therefor;  and  it 
appeared  by  the  proo&  that  the  proceeds  of  such  sale  were  by  the  plaintiff's 
direction  invested  in  other  20  shares  of  stock,  which  by  like  direction  were 
sold  and  the  proceeds  invested  in  other  20  shares,  which  by  the  .plaintiff 's 
«uth<mty  were  sold  and  the  proceeds  received  on  the  20th  of  ICar^  18&5. 
SMf  that  the  plaintiff  is  entitled  to  recover  such  last  named  prooeedb 

That  the  discrepancy  between  the  allegations  and  the  proofe  is  not  a  Mure  to 
prove  the  allegations  of  the  compliiint  in  their  entire  scope  and  meaning 
and  therefore  not  a  variance  which  is  fatal  to  a  recovery.' 

(Before  Boswobth,  Ch.  J.,  Slossok  and  WooDRUtr,  J.  J.) 
Heard,  October  12th ;  decided,  December  4th,  185a 
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This  action  waa  tried  before  Midbael  Uldhoeffer,  Esq.,  a9 
referee.  He  reported  in  &yor  of  the  plaintiff  the  sum  of  $1|060« 
Upon  that  report  judgment  was  entered  for  the  plainti^  and 
fiom  the  judgment  the  defendant  appealed  to  the  General  Term. 

The  complaint  alleged  that  on  or  about  the  27th  day  of 
S^tember,  1854,  the  plaintiff  left  twenty  shares  of  the  capital 
stock  of  the  New  York  and  Erie  Railroad  Company,  with  the 
defendant,  (who  was  then  doing  business  as  stock  broker,)  to 
be  held  by  the  defendant  on  account  of  the  p^aintifl^  and  sold 
for  him  at  not  less  than  46  per  cent  of  the  par  value.  That  the 
defendant  has  sold  the  stock  at  not  less  than  that  suin,  but 
refuses  to  pay  to  the  plaintiff  the  proceeds.  That  there  is  due 
to  the  plaintiff  by  the  defendant  $920,  for  and  on  account  of 
said  stock,  and  for  moneys  thereon  and  therefor  had  and  receiYed^ 
as  the  proceeds  thereof^  at  the  rate  of  46  per  cent  upon  the  par 
▼alue,  together  with  interest  from  the  14th  of  May,  1866,  for 
which  the  plaintiff  prays  judgment 

(There  were  other  names  inserted  in  the  complaint  as  defend- 
ants, under  a  belief  that  the  defendant  had  partoevs,  but  by 
consent  those  names  were  struck  out  or  disregarded,  and  the 
defendant  Morrison,  treated  as  sole  defendant  No  question 
arises  out  of  this  circumstance.) 

The  defendant's  answer  admitted  the  receipt  of  the  stock  and 
the  sale  thereof  at  the  time  and  at  the  jHrice.  in  the  complaint 
stated,  and  tiiat  when  it  was  so  left  it  was  to  be  sold  for  the 
price  and  at  the  rate  so  alleged. 

But  averred,  thatafter  the  sale  of  the  twenty  shares  so  left,  the 
plaintiff  directed  him  to  repurchase  other  aharesi  of  the:same  stock 
with  the  proceeds,  in  the  discretion  of  the  defendant,  as  a  stock 
broker,  for  and  on  account  of  the  plaintiff;  and  from  time  to 
time  the  plaintiff  directed  him  to  continue  the  operation  of  pur- 
chase, sale  and  reinvestment)  in  such  stock.  The  result  being 
sometimes  a  profit,  at  others  a  loss  to  the  plaintiff,  and  the  final 
result  being  that  the  defendant  has  and  holds  for  andonaccoilnt 
of  the  plaintiff  the  sum  of  $500t'tV,  with  interest  from  ''  October 
16th,  1857,"  [1856]  ^'tiie  day  on  which  the  last  transaction  fin: 
the  plaantifi^  and  at  his  request  was  effected."  Which  sum  then 
and  ever  since  has  remained  on  deposit  with  him,  at  the  call 
of  the  plaintiff;  and  which  he  has  been  willing  and  offered  to 
66 


622  CASES  IN  THE  SUPEBIOB  COUBT. 

H«Q  V.  Moiriaon. 

pay  the  plaintiff  but  which  the  plaintiff  has  refused  and 
rejected. 

On  the  trial  the  defendant  testified  in  his  own  behali^  and  his 
tostimonj  tended  to  prove  that  the  stock  was  sold  by  him  on 
the  12ih  of  October,  1864,  at  the  rate  limited,  46  per  cent  pro- 
ducing after  deducting  his  commission  (of  ^  of  one  per  cent),  the 
sum  of  $916.00.  That  the  plaintiff  directed  him  to  purchaw 
other  twenty  shares,  which  he  did  October  81st,  1864,  for  the 
price  of  $886.00,  and  on  the  26th  of  November,  1864,  paid  to  him 
the  profit,  $80.  That  on  the  7th  of  February,  1866,  the  defend- 
ant sold  ijie  twenty  shares  so  purchased  for  ibe  sum  of  $966.00, 
and  on  the  17th  February  again  purchased  twenty  shares  for 
$920.00,  and  on  the  20th  March  sold  the  twenty  shares  kst 
purchased  for  $966.00,  and  the  next  day  paid  to  the  plaintiff  the 
sum  of  $86,  which  was  the  profit  on  the  second  sale  and  purchase. 

That  thereupon,  as  the  result  of  a  consultation  between  the 
plaintiff  and  defendant,  in  reUtion  to  the  expediency  of  enlarg- 
ing the  scale  of  operations,  the  plaintiff  authorized  the  defendant 
*' to  follow  out  his  own  ideas  in  the  matter."  That  with  the 
assent  of  the  plaintiff  the  defendant  continued  to  buy  and  sell 
fifty  shares  at  one  time,  (and  how  many  at  others  he  did  not 
state)  chai^g  the  plaintiff  the  defendant's  advances  and  loeaes 
on  sales,  and  crediting  him  the  profits  and  differenoeS|  througha 
long  series  of  operations,  down  to  October  6th,  1866,  when  there 
remained  in  the  defendant's  hands  a  balance  to  the  credit  of  the 
plaintiff  of  $620.86,  and  no  more. 

That  on  the  16th  October,  1866,  the  plaintiff  called  on  the 
defendant;  was  informed  of  the  balance;  that  such  balance  waa 
offered  to  him  but  he  refused  to  receive  it  That  subsequently 
he  rendered  to  the  plaintiff  an  account,  and  after  that  the  plain- 
tiff denumded  of  him  ^'  twenty  shares  at  46,"  which  defendant 
refused.  When  the  account  was  rendered  the  defendant  did  not 
state,  but  he  adds  that  this  suit  was  afterwards  commenced. 
That  the  defendant  acted  in  good  fiuth  according  to  his  best  dis- 
cretion, for  the  plaintiff's  interest,  under  his  consent  as  above 
stated;  and  that  the  plaintiff  was  constantly  in  the  habit  of  visit- 
ing the  defendant's  office  during  these  operations,  and  being  told 
the  transactions  and  the  results,  made  no  objection  or  further 
request^  but  would  say  "very  welL" 
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The  plaintiff  being  examined^  testified  that  the  first  sale  of 
twenty  shares  was  made  by  his  direction  at  46  per  cent.  That 
he  consented  to  a  reinvestment  of  the  proceeds  in  twenty  other 
shares  at  44  per  cent,  and  this  was  done,  he  receiving  the  profits, 
$80.  That  he  also  consented  to  the  sale  of  the  said  twenly  other 
shares  at  46,  and  the  sale  was  made.  That  he  directed  a  further 
purchase  at  $46f  per  cent,  which  was  made  by  the  defendant, 
and  after  the  sale  of  those  shares  at  48  per  cent,  he  called  and 
received  $86. 

He  denied  that  he  ever  gave  any  such  instructions  or  consent 
as  was  testified  to  by  the  defendant^  and  stated  that  the  only 
instructions  he  gave  were  to  buy  at  less  than  46  per  cent,  and 
sell  at  not  less  than  that  rate,  "  keep  the  twenty  shares  intact," 
and  operate  in  that  way ;  the  number  bought  and  sold  to  be 
twenty  shares  only.  That  he  received  the  profits  of  the  first 
sale  and  repurchase,  $80,  of  the  second,  $86,  and  also  of  a  third, 
$12.26,  and  that  he  had  no  information  at  any  time  of  any  ope- 
rations of  the  de&ndant  with  the  plaintiff's  stock,  except  the 
three  transactions  which  he  mentioned,  resulting  in  the  said 
three  items  of  profit  so  mentioned,  xmtil  he  received  the  defend- 
ant's account  showing  the  balance  of  $620.86  to  his  credit 

The  receipt  given  by  the  defendant  when  the  stock  was  left 
with  him  was  given  in  evidence,  limiting  the  price  at  whidi  the 
stock  was  to  be  sold  to  46  per  cent 

Notices  by  the  defendant  of  one  sale,  on  the  27th  September, 
1864,  at  46;  and  of  one  purchase,  on  the  81st  October,  1864; 
at  44,  were  also  read. 

The  defendant's  counsel  moved  for  a  dismissal  of  the  com- 
plaint on  the  same  grounds  upon  which  he  clauned  a  judgment 
for  the  defendant 

The  grounds  of  this  motion  were  chiefly  these : 

That  the  complaint  is  unproved  in  its  whole  scope  and  mean- 
ing; the  action  being  for  the  proceeds  of  the  sale  of  the  twenty 
shares  on  or  about  the  27th  September,  1864,  and  the  evidence 
showing  a  reinvestment  of  those  moneys  by  the  plaintiff's  direc- 
tion, and  subsequent  sales  having  been  made  at  a  different  time 
and  rate  per  cent)  the  defendant  has  not  in  his  hands  the  money 
sued  for. 

That  the  plaintiff  should  not  be  permitted  to  amend  his  com- 
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plaint  a&d  proceed  for  damages  for  the  defendant's  embarking 
in  otibier  stock  operationB  without  the  plaintiff's  authority. 

And  that,  upon  the  evidence,  the  plaintiff  has  not  been  pre- 
judiced  by  those  operations,  because,  non  oonatat^  that  if  the 
defendant  had  followed  his  instructions,  the  plaintiff  would  not 
have  been  a  loser,  instead  of  having  $520.86  to  his  credit 

And  also  on  the  evidence  the  defendant  insisted  that  he  was 
liable  only  for  the  balance  of  the  account  he  had  testified  to^ 
$620.86. 

The  referee  found  "that  the  plaintiff's  case,  and  daiinto  $920, 
aa  stated  in  his  complaint,  are  proved  by  the  weight  of  the 
testimony  and  are  substantially  admitted  in  the  answer. 

"That  the  defendant  proved  his  allegations  as  to  subBequent 
sales  and  purchases  for  reinyestment;  and  payments  to  the  plain* 
tiff  of  small  profits  in  cases  where  die  sales  exceeded  in  amount 
the  rates  of  repurchase. 

"  That  the  defendant  did  not  prove  by  the  weight  of  the  evi^ 
denc^  authorization  or  recognition  by  the  plaintiff  of  puidiases 
or  sales  beyond  twenty  shares  at  one  time  or  any  revocation  of 
the  limit  of  46  per  cent  on  sales,  and  not  higher  on  purchases. 

"That  the  reduction  of  plaintiff 's  daim  below  iSb^  amount  stated 
in  his  complaint,  depended  upon  the  defendant's  speculations  on 
fifty  shares  and  his  departure  fix>m  the  limit  of  46  per  cent^ 
wUch  the  plaintiff  disclaims  having  authorized,  and  which  the 
weight  of  the  evidence  does  not  sustain  as  having  been  autho- 
xiaed  on  the  jdaintiff's  account" 

Numerous  conclusions  of  law,  by  the  referee,  are  stated  in  the 
ease^  terminating,  howevw,  in  the  final  result,  viz.,  judgment  for 
the  plaintiff  for  "the  proceeds  or  value,  as  limited,  of  l£e  twenty 
shares  of  stock"  at  the  limited  price,  46  per  cent,  i  e.,  $920, 
with  interest  thereon  from  May  Ist,  1856,  to  the  date  of  the 
report,  amounting  to  $1,060,  for  which,  with  costs,  the  judgment 
was  entered. 

The  dtfendant  appealed* 

John  Chrahamf  for  the  defendant  (appellant). 

L  The  finding  of  the  referee,  that  the  weight  of  evidence  did 
not  show  that  the  plaintiff  authorized,  on  his  account^  the 
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defendants  opeiatioiis  or  speculatioiis  in  fifty  shares  of  stock, 
and  a  departaiei  in  selling,  firom  the  original  linut  of  46  per 
cent,  is  enoneous. 

n.  Hie  account  which  the  plaintiff  admitted  having  received 
fiom  the  defendant,  became  a  settled  account,  and  conchisive 
npon  the  plaintiff;  and,  under  the  ciroumstancesy  the  referee 
should  have  so  treated  it 

There  is  not  the  least  pretence,  that  the  plaintiff  spoke  out 
against  the  account,  or  in  any  way  disputed  it  {Lockwood  v« 
Thome,  1  Kern.,  170.) 

nL  The  plaintiff  filled  to  sustain  the  action  in  its  entire 
scope  and  meaning.  After  the  deftoidant  had  been  examined, 
the  plaintiff  acquiesced  in  the  truth  of  his  testimony,  so  &r  as  it 
overthrew  or  disproved  the  allegations  of  the  complaint,  and 
daimed  to  and'did  recover,  upon  a  state  of  &cts  directly  hostile 
to  the  complaint  {HaU  v.  OtnM,  8  Kern.,  127;  McOomb^r  r. 
The  Granite  Ins.  Cb.,  1  Smith  Court  of  Appeals  B.,  496;  Waiter  v. 
Benneti,  2  id.,  260 ;  McKyring  v.  BaO,  2  id.,  297,  808,  804,  807.) 

lY.  In  deciding  upon  the  credibility  of  the  plaintiff  the 
re&ree  should  have  consid^ced  him  as  having  sworn  to  an 
imtrue  complaint  If  a  party  can  be  impeached,  the  plaintiff 
was  impeached  by  himsel£ 

Wm.  H.  Van  Dorm,  tot  the  plaintiff  and  respondent* 

L  All  -the  allegations  in  plaintiff's  complaint  contained,  are 
admitted  by  the  defendant's  answer. 

XL  The  additional  allegations  (in  defendant's  answer  by 
way  of  defense  in  avoidance  of  the  plaintiff's  daim)  as  to  sub- 
sequent sides  and  purchases  for  reinvestment  by  authority  of 
tbe  plaintiff  and  the  assumption  of  profit  or  loss  on  those  tnms^ 
actions  coupled  with  a  departure  ftotn  and  revocation  of  the 
limit  of  46  per  cent  on  sales,  and  not  higher  on  purchases,  or 
with  a  revocation  of  the  limit  of  purchases  or  sales  beyond 
twenty  shares  at  one  time,  were  not  sustained  or  proved  by  the 
weight  of  evidence  before  the  referee. 

nL  The  plaintiff's  stock  having  been  sold  and  converted 
into  money  by  the  defendant  before  suit  brought,  the  plaintiff 
may  recover  the  proceeds  as  limited  and  sold,  although  the 
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purchase  and  sale  of  such  twenty  shares  may  have  been  fra* 
quently  repeated  by  mutual  agreement  before  the  commencement 
of  this  suit|  and  for  such  reooyery  this  is  the  proper  action. 

By  the  Coubt.  Woodruff,  J. — 1.  If  this  case  were  sub- 
mitted to  us  upon  the  testimony  reduced  to  writing,  and  we 
were  to  determine  the  fiEtcts,  in  the  first  instance,  according  to 
the  impressions  produced  upon  our  minds  by  that  testimony  in 
connection  with  the  undisputed  fSu^ts,  we  should  hesitate  b^oie 
arriving  at  the  conclusion  that  the  plaintiff  in  this  action  suffered 
a  year  and  seyen  months  to  elapse  (  from  March  20th,  1856,  till 
after  October,  1856,)  without  knowing  what  had  been  done  with 
his  twenty  shares  of  stock.  And  that  he  was  fitequently  in  the 
defendant's  office,  as  testified  without  denial,  without  learning 
something  of  the  operations  which  the  defendant  was  making 
for  his  benefit,  or  on  the  other  hand,  if  he  was  denied  such 
information  as  he  had  a  right  to  require,  that  he  would  have 
waited,  quietly,  nearly  two  years  without  taking  measures  to 
assert  his  right  to  his  stock  or  its  proceeds.  And  we  might, 
perhaps,  infer  that  he  was  aware  of  the  transactioiis  of  the 
defendant  and  acquiesced  therein  in  expectation  of  profits,  and 
that  his  present  claim  is  rather  the  consequence  of  his  disappoint* 
ment  at  the  result  than  a  sense  of  what  he  is  justly  entitled  to 
receive  bom  the  defendant 

But  even  if  it  seemed  to  us  upon  the  reading  of  the  testimony 
that  the  account  given  by  the  defendant  of  his  transactions  and  of 
the  plaintiff's  authority  and  assent  thereto  would  have  obtained 
credence  with  us,  and  in  connection  with  other  facts  have  led 
our  minds  to  a  result  other  than  the  referee  has  reached,  it  does 
not  follow  that  we  can  reverse  the  judgment  upon  tins  ground. 
The  testimony  of  the  plaintiff  and  that  given  by  the  defendant 
were  in  direct  confiict,  and  the  preponderance  of  the  testimony 
on  either  side  is  not  such  as  to  warrant  a  presumption  that  the 
finding  of  the  referee  is  not  the  conviction  of  an  upright  mind| 
uninfiu^iced  by  any  consideration  that  is  foreign  to  the  case,  or 
that  his  findings  were  the  result  of  any  mistake,  or  of  any  error 
in  the  application  of  the  rules  of  law  to  the  evidence.  In  such 
case  it  is  settled  that  the  report  of  a  referee  cannot  be  set  aside. 
Ho  has  the  witnesses  before  him.    He  not  only  hears  their 
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words,  but  obfierves  their  manner  of  testifying.  He  may  hare 
been  oonsdous  of  reasons  for  doubting  the  accuracy  of  the 
defendant's  testimony,  which  do  not  and  cannot  appear  upon  the 
printed  case.  Under  such  circumstances  his  report  upon  the 
fiicts  must  conclude  us;  it  stands  as  the  verdict  of  a  jury.  What 
are  now  urged  upon  our  minds,  as  the  '^  probabilities  of  the 
case  "  were  the  proper  subjects  of  consideration  by  him,  but  we 
are  not  in  a  situation  to  say  that  he  ou^t  not,  neyertheless,  to 
have  credited  the  plaintiff  and  been  guided  by  the  conviction 
which  the  whole  testimony  produced  in  his  mind. 

2.  It  is  next  insisted  tiiat  the  account,  which  the  defendant 
rendered  and  which  the  plaintiff  admitted  he  received  from  the 
defendant,  became  a  settled  account  and  conclusive  upon  the 
plaintiff,  and  that  the  referee  should  have  so  treated  it 

The  imperfection  in  this  claim  on  the  part  of  the  defendant  is 
two-fold. 

First  It  does  not  appear  by  the  evidence  when  the  account 
was  rendered  and  received.  The  defendant  testifies  that  it  was 
subsequent  to  the  16th  of  October,  1866,  and  before  this  suit 
was  commenced.  It  does  not  appear  that  it  was  received  and 
acquiesced  in,  in  such  wise,  or  for  so  long  a  time  as  to  raise  a 
presumption  of  assent  to  its  correctness. 

Second.  The  conduct  of  the  plaintiff  excludes  any  idea  of 
acquiescence  which  could  give  the  account  the  force  of  an 
account  stated  between  the  parties.  When,  before  the  account 
was  rendered,  the  amount  of  the  alleged  balance  was  stated  to 
him,  he  refused  to  accept  it  After  the  account  was  ren Ared, 
he  called  and  demanded  the  ''20  shares  of  stock  at  $16.00," 
which  we  must  understand  to  mean  the  proceeds  of  20  shares  at 
that  rate.  The  precise  dates  of  these  transactions  are  none  of 
them  stated,  but  surely  here  is  nothing  that  imports  assent  by 
the  plaintiff  to  the  correctness  of  the  account 

8.  It  is  claimed  that  the  plaintiff  has  feiled  to  prove  his  cause 
of  action,  in  its  entire  scope  and  meaning.  That  the  discrepancy 
between  the  case  made  by  his  complaint,  is  therefore  not  a  case 
of  variance,  but  a  feilure  of  proof  (Code,  §  171.) 

The  case  stands  thus,  the  plamtiff  alleges  that  on  the  27ilL 
day  of  September,  1864,  he  left  20  shares  of  stock  with  the 
defendant  to  be  sold  at  not  less  than  46  per  ceniof  its  par  value. 
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That  the  defendant  sold  it  at  not  leas  than  i6  per  oent^  and  refoses 
to  pay  the  proceeds  to  the  plaintiff. 

The  prQo&  established  to  the  satis&ctioa  of  the  xefexoey  that  on 
the  27th  September,  1861,  the  plaintiff  did  leave  die  20  sharei 
with  the  defendant  to  be  sold  at  not  leas  than  46  per  cent  That 
thej  were  sold  at  not  less  than  that  price.  That  the  piooeeda 
were  inyested  in  20  shares  of  stock,  and  thej  were  sold  at  not 
less  than  46. per  oent  That  the  proceeds  were  a^^  invested 
in  20  shares  <^  stock,  and  thej  were  then  sold.at  not  less  than 
46  per  oent  The  proof  showed  that  this  last  sale  was  at  48  per 
cent,  or  aocordiog  to  the  defeodant^s  aoooant,  48^,  and  was 
made  and  its  proceeds  received  on  the  20th  of  March,  1866,  al 
which  rate  the  sale  yielded  the  sum  of  $966,  after  deducting  the 
defendant's  brokerage. 

That  the  subsequent  reinvestment  of  those  proceeds  was  with- 
out the  authority  or  sanction  of  the  plaintiff 

It  is  therefore  literally  true  that  the  defendant  sold  20  shares  of 
stock  belonging  to  the  plaintiff^  and  received  therefor  a  sum  even 
lai^r  than  the  referee  has  allowed  to  the  plaintiff  They  were 
left  by  the  plaintiff  in  his  hands  to  be  sold.  The  diacarepancy 
between  the  plaintiff's  complaint  and  the  proofs,  is  in  assigning 
a  wrong  date  to  the  receipt  of  the  particular  stock,  the  proceeds 
of  which  remained  in  the  defendant's  hands.  This  we  think  is 
clearly,  at  the  most,  a  variance,  and  one  which  could  and  ought 
to  be  disregarded.  Before  the  Code,  the  time  at  which  it  was 
allied  in  a  declaration,  moneys  were  had  and  ^received  or  a 
trespass  was  committed,  were  not  in  general  materiaL  And  we 
have  made  smaU  advance  in  ou!r  endeavor  to  make  rules  for  the 
administration  of  justice,  that  shall  secure  what  is  right  without 
being  hindered  by  mere  errors  of  form,  if  this  judgment  must  be 
reversed  because  the  plaintiff  alleged  that  the  defendant  received 
the  20  shares  on  the  27th  of  September,  instead  of  alleging  that 
he  received  them  on  the  17th  of  February,  when  in  fact  it  was 
purchased  for  the  plaintiff  The  discrepancy  did  not  mislead 
the  defendant  His  answer  disclosed  the  &ct  of  the  reinvest- 
ment of  the  proceeds  of  the  first  20  shares ;  and  his  own  testi* 
mony  gave  the  dates  of  the  successive  sales. 

Besides  there  is  a  sense  in  which  it  is  literally  true,  that 
the  moneys  received  on  the  sale  of  the  20th  of  March,  were  the 
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prooeeds  of  the  stock  left  with  the  defendant  for  sale  at  not  less 
than  46  per  cent  on  the  27th  of  the  previous  September.  The 
proceeds  had  been  through  several  transactions  of  buying  and 
selling,  but  they  were  the  ultimate  proceeds  of  the  original  20 
shares.  Not  literally  and  technically  the  immediate  proceeds ; 
but  in  substance  the  growth  or  produce  of  those  twenty  shares. 

We  do  not  perceive  that  there  is  any  occasion  to  regard  the 
plaintifirs  claim  under  the  proo&,  as  a  title  to  recover  for  a 
wrongful  appropriation  of  the  plaintiff's  stock.  The  sale  of  the 
20th  of  March  was,  as  both  parties  agree,  with  the  authority  and 
consent  of  the  plaintifl^  and  the  proceeds  were  received  by  the 
defendant  It  is  the  employment  of  the  money  in  transactions 
not  authorized  by  the  plaintiff  and  the  refhsal  to  pay  the  money 
to  the  plainti£^  in  which  alone  the  defendant  violated  the  plain- 
tiff^s  rights. 

We  feel  constrained  to  say  that  the  variance,  if  any,  was  not 
miaterial,  since  it  could  not  have  misled  the  defendant  to  his 
prejudice.  (Code,  §  169.)  And  that  it  was  not  a  fidlure  by  the 
plaintiff  .to  prove  his  allegations  in  their  entire  scope  and 
meaning.  He  sued  to  recover  the  proceeds  of  20  shares  of 
stock  in  the  New  York  &  Erie  Railroad  Company,  left  in  his 
hands  by  the  plaintiff  to  be  sold  at  a  price  not  less  than  46 
per  cent  And  he  has  recovered  for  just  such  proceeds,  and  on 
those  grounds.  The  other  details  seem  to  us  plainly  to  be 
particulars  only,  and  particulars  which  do  not  affect  the  cause  of 
action  in  its  essential  character  nor  alter  the  entire  scope  and 
meaning  of  the  plaintiff's  allegations. 

We  do  not  discover  why  the  referee  selected  the  first  day  of 
May,  1856,  as  the  day  from  which  to  compute  and  allow  interest 
to  tiie  plaintiff,  but  no  point  is  made  by  either  party  on  that 
subject  nor  has  it  been  claimed  that  the  referee  erred  in  that 
particular. 

Our  conclusion  is  that  the  judgment  must  be  affirmed.  We 
do  not  think  it  necessary  to  consider  in  detail  the  conclusions  of 
law  or  reasons  which  are  stated  as  such  conclusions,  by  which 
the  referee  arrived  at  his  ultimate  legal  conclusion,  it  is  sufficient 
to  say  that  his  final  report  by  which  judgment  was  awarded  to 
the  plaintiff,  and  therefore  the  judgment  itself  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
67 


680  CASES  IN  THE  SUPERIOR  COURT. 

Baldwin  t.  The  New  York  Life  Insarance  and  Trust  Go. 


Baldwin,  Administrator,  Plaintiff  and  Respondent,  v.  Thi 
New  Yobk  Lira  Insubance  and  Trust  CJompany,  Appellants. 

1.  Where  a  life  policy,  made  in  New  York  upon  the  life  of  a  person  then 
residing  there,  dedares  that  such  policy  is  accepted  upon  the  oondiUon, 
that  if  the  insured,  without  the  previous  consent  of  the  insurer  indorsed 
on  the  policy,  "  shall  visit  those  parts  of  the  United  States  which  lie  aoath 
of  the  soutl^m  boundaries  of  Virginia  and  Kentucky,  .  .  the  policy  shall 
be  void,  null  and  of  no  effect ;"  and  where  an  indorsement  ia  made  by  the 
insurer  on  such  policy  on  the  24th  of  October,  1853,  that  "  the  insured  has 
permission  to  reside,  and  travel  by  land  or  by  any  of  the  regular  ass 
steamers,  in  any  part  of  the  United  States ;  to  be  north  of  the  south  bounds 
of  Virginia  by  the  10th  of  July,  1854,"  and  where  in  pursuance  of  such 
permission  and  soon  thereafter  the  insured  goes  to  Appalachicola,  Florida, 
and  is  there  on  the  11th  of  June,  1854,  seized  with  sickness  and  is  so  8id[ 
as  to  be  unfit  and  unable  to  travel  and  to  start  on  his  return  to  the  noctii 
and  so  continues  until  the  2(Hh  of  July,  1854,  when  he  dies  at  Appalachi- 
cola, (distant  six  days  travel  from  the  south  bounds  of  Virginia  by  the 
ordinary  route  and  mode  of  travel) ;  the  insurers  are  not  exempt  from 
liability,  on  the  ground  that  the  insured's  being  north  of  the  south  bounds 
of  Virginia  by  the  l<Hh  of  July,  1854,  is  a  condition  precedent,  the  per- 
formance of  which  is  so  essential  to  the  continuing  validity  of  the  policy 
that  its  non-perf6rmance  cannot  be  excused,  though  caused  by  the  act  of 
GkKL    (Per  Hoffman,  J.) 

2.  Where  a  life  policy  contains  such  a  condition,  and  has  such  a  consent 
indorsed  upon  it  subsequently,  and  where  performance  of  the  condition 
rests  with  the  assured  exclusively  and  is  wholly  personal,  and  he,  while 
intending  in  good  faith,  to  perform  it  literally,  is  disabled  fix>m  perfonning 
it  by  the  act  of  God,  vnthout  any  default  or  neglect  of  his  own ;  non-per- 
formance of  the  condition  will  not^  alone,  exempt  the  insurer  from  liability. 
(Per  Hoffman,  J.) 

3.  The  consent  indorsed  on  the  policy  should  be  so  construed  as  to  conform 
to  the  intent  of  the  parties,  to  be  collected  from  the  terms  of  the  whole 
agreement    (Per  Bosworth,  Gh.  J.) 

4  By  a  just  construction  of  the  policy  and  of  such  consent^  the  life  insured, 
was  insured  against  death  resulting  firom  disease  contracted  or  first  devdoped, 
on  the  11th  of  June,  1854,  at  Appalachicola,  (distant  from  the  south  bounds 
of  Virginia  six  days  of  ordinary  travel),  provided  the  disease  was  of  a 
character  that  made  his  death  in  the  highest  degree  probable,  if  he  attempted 
to  return.    (Per  Bosworth,  CL  J.) 

(Before  Bosworth,  Ch.  J.,  and  Hoffman,  J.) 

Eaardy  November  4;  dedded,  December  4, 185a 
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Baldwin  v.  The  New  York  Life  Insurance  and  Trust  Go. 

This  is  an  appeal  by  the  defendants  from  an  order  denying 
a  motion  made  by  them  for  a  new  trial 

This  canse  was  tried  before  Mr.  Justice  Woodruff  and  a  jury, 
on  the  2Sd  of  April,  1868,  when  a  special  verdict  was  taken,  as 
hereafter  set  forth,  in  &vor  of  the  plaintiff,  and  for  the  sum  of 
$3,486.41.  A  motion  was  made  at  Special  Term,  by  the  defend- 
ants, for  a  new  trial,  which  was  denied  by  an  order  of  the  7th 
of  May,  1868 ;  and  from  that  order  the  present  appeal  is  taken. 

The  action  was  brought  by  the  plainti£^  Charles  N.  Baldwin^ 
as  administrator  of  James  J.  Baldwin  deceased,  upon  a  policy 
of  insurance  dated  October  23, 1849,  issued  by  the  defendants, 
on  the  life  of  the  said  James  J.  Baldwin,  for  seven  years  from 
the  date  of  the  policy,  at  the  annual  premium  of  $34.60. 

The  policy  contained  a  clause  by  which  it  was  "declared  to 
be  the  true  intent  and  meaning  of  this  policy,  and  the  same  is 
€uxepted  by  the  aasured  upon  the  express  conditions^  that  in  case  the 
said  James  J.  Baldwin  shall  die  upon  the  seas,  &c.,  or  shaU, 
without  the  consent  of  this  Company  previously  obtained  and 
indorsed  upon  this  policy,  visit  those  parts  of  the  United  States 
which  lie  south  of  the  southern  boundaries  of  the  States  of 
Virginia  and  Kentucky,  this  policy  shall  be  void,  null  and  of 
no  effect" 

The  following  indorsements  in  writing,  were  made  on  the 
policy,  at  the  time  of  their  respective  dates,  viz. : 

"The  party  insured  has  permission  to  reside  and  travel  inland 
in  any  part  of  the  United  States,  or  by  any  of  the  regular 
steamers,  to  be  north  of  the  south  bounds  of  Virginia  by  the 
10th  day  of  July,  1860. 

"Wm.  Baed,  Acey.  D.  Thompson, 

"P.  R  B:barny,  Sec'y.  President 

"October  28, 1849." 

"In  consideration  of  the  extra  premium  of  twenty-two  ^V^ 
dollars,  the  party  insured  has  permission  to  remain  in  Appalachi- 
cola,  Florida,  until  the  1st  of  August  next,  to  be  north  of  the 
south  bounds  of  Virginia  by  the  10th  of  August,  1860. 
"Wm.  Babd,  Acfy.  D.  Thompson, 

"P.  R  Kbabnt,  Sec'y.  President 

"July  19, 1860." 
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"The  party  insured  has  permission  to  reside  and  travel  by 
land,  or  by  any  of  the  regular  sea  steamers,  in  any  part  of  the 
United  States,  to  be  north  of  the  south  bounds  of  Virginia  by 
the  10th  of  July,  1851. 

"  Wm.  Bard,  Acty^  D.  Thompson, 

"P.  R  Kearny,  &c'y  President 

"October  19,  1850." 

"The  party  insured  has  permission  to  reside  and  travel  by 
land,  or  by  any  of  the  regular  sea  steamers,  in  any  part  of  the 
United  States,  to  be  north  of  the  south  bounds  of  Virginia  by 
the  10th  of  July,  1854. 

"P.  R  Kearny,  D.  Thompson, 

"  Secretary,  President 

"October  24,  1853." 

The  complaint  sets  forth  the  making  and  delivery  of  Ae 
policy,  and  a  copy  of  it,  with  the  indorsements  made  thereon; 
avers  that  the  annual  premium  was  duly  paid  up  to  and 
including  the  23d  of  October,  1858 ;  that  in  pursuance  of  the 
consent  of  the  24th  of  October,  1853,  and  soon  thereafter,  the 
said  James  went  to  Appalachicola,  Florida,  and  while  there,  and 
in  June,  1854,  "the  said  James  was  seized  with  sickness,  and 
became,  and  was  so  sick  and  ill  in  body,  as  to  be  wholly  unfit 
and  unable  to  travel,  and  to  start  on  his  return  to  the  North, 
and  he  continued  thus  sick  and  unable  until  the  day  of  his  death 
aforesaid,  and  that  by  such  sickness  and  illness,  and  by  that 
cause  alone,  the  said  James  was  kept  and  detained  at  Appalachi- 
cola aforesaid,  and  prevented  from  leaving  the  said  place  during 
the  whole  period  from  the  time  he  was  so  taken  sick  in  June  as 
aforesaid,  up  to  the  time  of  his  death  as  aforesaid ;  that  in  con- 
sequence of  such  sickness  and  illness  as  aforesaid,  it  became^ 
and  was  impossible  for  the  said  James  to  be  north  of  the  south 
bounds  of  Virginia  by  the  tenth  of  July,  1864,  and  he  was  thns 
by  the  act  of  God  prevented  from  being  north  of  said  south 
bounds  of  Virginia  by  the  said  tenth  day  of  July;  and  said 
plaintiff  further  shows  that  it  was  not  through  or  by  means  of 
any  act,  omission,  neglect  or  default  of  the  said  James  that  he 
was  not  north  of  said  south  bounds  of  Virginia  by  the  said  tenth 
day  of  July,  but  his  not  being  north  of  the  south  bounds  by  said 
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da  J  was  caused  solely  by  the  act  of  God,  as  herembefore  stated 
and  set  forth." 

The  defendants,  by  their  answer,  "deny  that  it  was  impossible 
for  the  said  James  J.  Baldwin  to  be  north  of  the  south  bounds  of 
Virginia  by  the  tenth  of  July,  one  thousand  eight  hundred  and 
fifty-four.  And  they  deny  that  he  was,  by  the  act  of  Grod,  pre- 
vented from  being  north  of  the  said  south  bounds  of  Virginia 
by  the  said  tenth  day  of  Jidy,  in  the  year  one  thousand 
eight  hundred  and  fifty-four.  And  these  defendants  further 
answering  say,  that  it  was  through  or  by  means  of  his  own  act, 
omission,  neglect,  or  de&ult,  that  the  said  James  J.  Baldwin  was 
not  north  of  said  south  bounds  of  Virginia  by  the  said  tenth 
day  of  July,  one  thousand  eight  hundred  and  fifty-four,  and 
they  deny  that  his  not  being  north  of  the  south  bounds  of 
Virginia  by  the  said  day,  was  caused  by  the  act  of  Gtxl,  as 
stated  in  said  complaint" 

J.  M.  G.  Hunter,  and  Samuel  W.  Spencer,  and  T.  J.  Eppes, 
all  of  Appalachicola,  were  examined,  and  gave  evidence  tending 
to  establish  the  &cts  specially  found  by  the  jury.  No  other 
witnesses  were  examined. 

The  special  verdict  is  as  follows:  "The  jurors,  after 
deliberation,  rendered  their  verdict,  by  which  they  found  as 
follows:  That  pursuant  to  the  permission  and  consent  men- 
tioned in  the  complaint  in  this  action,  and  that  of  October 
24,  1858,  and  soon  after  the  making  of  the  same,  James  J. 
Baldwin,  in  said  complaint  mentioned,  went  to  the  State  of 
Florida;  that  on  or  about  the  11th  day  of  June,  A.  D.  1854, 
the  said  James  J.  Baldwin,  while  at  Appalachicola,  in  the 
said  State  of  Florida,  was  seized  with  sickness,  and  became,  and 
was  so  sick  and  ill  in  body  as  to  be  unfit  and  unable  to  travel, 
and  to  start  on  his  return  to  the  north,  and  he  continued  thus 
flick  and  unable  until  the  20th  day  of  July,  A.  D.  1854,  when 
he  died  at  Appalachicola  aforesaid ;  that  by  such  sickness  and 
illness,  and  by  that  cause  alone,  the  said  James  J.  Baldwin  was 
kept  and  detained  at  Appalachicola,  and  prevented  from  leaving 
the  said  place  during  the  whole  period  from  the  time  he  was  so 
taken  sick  on  the  11th  day  of  June  aforesaid,  up  to  the  time  of 
his  death,  as  aforesaid;  that  in  consequence  of  such  sickness  and 
illness,  the  said  James  J.  Baldwin  was  unable  to  be  north  of  the 
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south  bounds  of  Virginia  by  the  tenth  day  of  July,  1864;  and 
that  his  not  being  north  of  the  south  bounds  of  Virginia  by  the 
tenth  day  of  July,  1854,  was  caused  solely  by  the  fiicts  aforesaid, 
and  without  de&ult  or  neglect  on  the  part  of  the  said  James; 
that  the  time  required  to  travel  from  Appalachicola,  in  the  State 
of  Florida,  to  tie  south  bounds  of  Virginia  by  the  ordinary 
route  and  mode  of  travel,  does  not  exceed  the  period  of  six  days; 
that  due  notice  and  proof  of  the  death  of  the  said  James,  and 
of  his  sickness  aforesaid,  were  given  and  furnished  to  the  defend- 
ants on  or  before  the  12th  day  of  October,  1855 ;  that  at  the 
time  of  the  commencement  of  this  action  the  plaintiff  was,  and 
he  still  is,  the  lawful  administrator  of  the  estate  of  the  said  James 
J.  Baldwin,  deceased;  that  the  said  plaintiff  is  entitled  to  recover 
of  and  from  the  defendants  the  amount  agreed  to  be  paid  in  and 
by  said  policy  of  insurance ;  and  that  there  is  now  actually  dne 
to  the  plaintiff  from  the  defendants  upon  the  said  policy  of  insa- 
ranee  die  sum  of  three  thousand  dollars,  with  interest  ttom  the 
12th  day  of  December,  1855,  making  in  all  the  sum  of  three  thou- 
sand four  hundred  and  eighty-six  dollars  and  forty -one  cents." 

The  defendants  moved,  at  Special  Term,  for  a  new  trial,  which 
motion  was  denied.  From  the  order  denying  it,  the  defendants 
appealed  to  the  General  Term. 

WUltam  Betts^  iot  appellants. 

I.  The  facts,  as  proved  by  the  plaintiff,  do  not  sustain  the 
allegation  of  the  complaint,  in  the  finding  in  the  special  verdict 

n.  The  special  verdict  does  not  find  that  it  was  impossible  for 
the  assured  to  have  complied  with  the  condition;  but  only,  that  on 
or  about  the  11th  of  June,  1854,  he  was  seized  with  sickness,  and 
thenceforward  was  unfit  to  travel,  and  to  start  on  his  return  to  the 
north ;  and  that  by  such  sickness  alone  he  was  prevented  bom 
coming  north,  without  any  default  or  neglect  on  his  own  part 

Supposing  this  to  be  correct,  the  testimony  of  Dr.  Spenoa 
shows  the  character  of  the  prevention :  that  it  was  a  mere  moral 
coercion,  acting  upon  his  mind  from  the  fear  of  consequences. 

m.  Where  a  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract 
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Therefore  impossibility  of  performance  on  a  special  contract 
is  not  matter  of  defense  to  an  action  brought  (Co.  Litt,  206,  b; 
litt,  ch.  5,  §  884;  Paradine  v.  Jane^  Aleyn,  26,  27;  Shvbrick  v. 
Scdrnmd^  8  Burr.,  1687 ;  Inddard  v.  Lopez,  10  East,  526;  Mmk 
T.  Ooaper,  2  Strange,  768 ;  Halktt  v.  Wylie,  8  J.  E.,  47 ;  Hadky 
V.  Clark,  8  T.  R,  ^9^  Barker  v.  Hodgson,  8  M.  &  S.,  269; 
Doctrine  in  Aleyn,  ack'd,  7  Mass.,  881;  2  Lord  Raym.,  1164; 
1  LcT.,  11;,  6  T.  R,  719;  Beatson  v.  Schenck,  8  East,  288; 
Lociyer  v.  O^y,  1  T.  R,  260;  Beebe  y.  Johnson,  19  Wend.  R., 
600;  Warner  v  Hitehins,  5  Barb.  S.  C.  R.,  666;  Harmony  v. 
Bingham,  1  Duer  R.,  209  ]  &  C,  2  Kern.  R,  99 ;  Com.  Dig., 
Aflst  G.,  86Cond.  D.,.l;  Piatt  on  Covenants,  8  Law  Lib.,  Ist 
Sep.,  pp.  260,  582;  part  6,  ch.  2,  §  1;  Angell  on  Com.  Carr., 
§  294;  W.  W.  Story  on  Contr.,  §  976 ;  Chitty  on  Contr.,  Spring- 
field Ed.,  1842,  p.  784,  ch.  5,  §  6.) 

IV.  The  plaintiff  avers  impossibility  of  performance  of  a  con- 
dition precedent,  in  order  to  lay  the  foundation  of  an  action* 
As  this  forms  no  defense,  still  less  can  it  be  allowed  to  support 
an  action. 

A  condition  precedent  must  be  performed  strictly,  nothing 
can  excuse  its  performance.  There  is  no  case,  dictum  or  autho- 
rity known  to  appellants,  which  allows  a  plaintiff  to  set  up 
impossibility  in  excuse  for  performance  of  a  condition  precedent 

Where  a  right  of  action  depends  upon  the  performance  of  a 
condition  precedent,  performance  cannot  be  excused,  unless  it  is 
disused  with  or  prevented  by  the  opposite  party ;  although  it 
has  become  impossible  without  any  de&ult  on  the  part  of  the 
plaintiffj  or  even  by  the  act  of  God.  {Carpenter  v.  Stevens,  12 
Wend.,  589;  Snuih  v.  Briggs,  8  Denio,  78 ;  Page  v.  Ott,  6  id., 
406 ;  Oakley  v.  Morion,  1  Kern.,  21,  80 ;  Com.  Dig.,  ut  supra ; 
BurriU  v.  The  Saratoga  Mutual  Insurance  Co.,  5  Hill,  188,  191, 
198;  Farmers^  Insurance  and  Loan  Co.  v.  Snyder,  16  Wend., 
488.) 

V.  The  plaintiff  has  no  equity.  The  indorsements  on  the 
bond  show  that  on  a  prior  occasion,  the  assured  had  paid  for  an 
extension  of  one  month,  viz. :  to  the  10th  August,  1860,  the 
sum  of  ^2^^j,  or  mo]:e  than  seven  times  as  much  as  the  risk  at 

«  the  north.    He  knew  that  he  was  incurring  a  risk  after  the  tenth 
of  July,  seven  times  as  great  as  the  usual  risk;  and  the  indorse- 
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ment  on  the  policy  shows  that  the  company  and  himself  had 
agreed  on  that  vsduation  of  risk,  and  he  assumed  it  himself 
YI.  Judgment  on  the  special  verdict  should  be  pronounced 
for  appellants. 

Lvcien  Birdseye  Jk  J.  B.  Yates  JSommers^  for  respondent 

L  The  policy  was  to  become  void,  if  the  insured  should,  with- 
out the  consent  of  the  company  previously  obtained  and  indorsed 
upon  the  policy,  visit  those  parts  of  the  United  States  which  lie 
south  of  the  southern  boundaries  of  the  States  of  Kentucky  and 
Virginia.  The  insured  visited  Florida  pursuant  to  the  following 
consent  duly  indorsed  on  the  policy :  "  T/ie  party  insured  hat 
permission  to  reside  and  travel  by  land  or  by  any  of  the  regukar  sea 
steamers  in  any  part  of  the  United  States,  to  be  north  of  the  scmA 
bounds  of  Virginia^  by  the  10th  of  July,  1854."  It  is  claimed  by 
the  defendants  that  this  consent  was  conditional,  and  that  a  fail- 
ure to  return  at  the  time  mentioned,  rendered  the  policy  void. 
They  seek  to  give  it  the  same  effect  that  it  would  have,  if  the 
following  words  were  added  to  it,  viz. :  "  And  it  is  herAy  dedared 
to  be  the  true  intent  and  meaning  of  this  consent,  and  the  sqme  i$ 
accepted  by  the  assured  upon  the  express  condition,  that  if  the  said 
James  J.  Baldwin  shall  fail  to  return  north  of  the  south  bounds  of 
Virginia  by  the  time  aforesaid,  this  policy  shaU  be  void^^ 

We  subntiit  that  the  consent  cannot  thus  be  read,  and  that  no 
such  consequences  could  result  from  a  £dlure  to  return,  for  the 
following  reasons : 

1.  The  condition,  if  any  is  annexed  to  the  consent,  was  made 
for  the  benefit  of  the  insurers,  and  there  is  nothing  upon  the 
&ce  of  it  to  show  that  the  insured  assented  to  the  condition. 
They,  therefore,  cannot  claim  any  benefit  from  it  except  what 
is  properly  and  Mrlj  deducible  from  the  language  used.  (1 
Duer  on  Ins.,  §  6,  p.  101.) 

2.  To  create  a  condition  it  is  usual  to  insert  the  word,  "  con- 
dition," or  "proviso."  Such  words  must  be  used  as  clearly 
show  that  the  grant  or  license  is  not  absolute ;  that  something  is 
excepted  from  its  general  operation,  or  that  its  use  is  dependent 
upon  something  to  be  done  by  the  other  party  to  the  contract 
And  the  words  used,  must  not  be  repugnant  or  uncertain.  Co.  ' 
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Lit.  203,  a,  203,  b,  204;  Bac.  Abridg.,  Tide,  Condition  (A);  3 
Com.  Digest,  83,  Title,  Condition.  (A  2,  A  6.) 

8.  The  only  words  which  can  be  relied  upon  as  creating  a 
condition  in  the  consent,  are  the  words,  **  to  6e  iwrih  of  the  soiith 
bounds  of  Virginia  by  the  10th  of  Jvly^  1854."  This  language 
is  altogether  too  indefinite  and  uncertain  to  create  such  a  condi- 
tion as  is  contended  for.  For  aught  that  appears  upon  the 
&ce  of  the  consent,  this  language  was  used  by  the  insurers 
merely  as  expressive  of  a  determination  that  the  insured  should 
return  at  the  time  specified.  They  do  not  say  that  the  policy 
should  be  void  if  he  did  not  return.  K  they  intend^ed  it  to  have 
that  effect,  they  should  have  so  declared.  The  language  is  that 
of  their  own  selection.  It  must  be  presumed  that  they  said  all 
they  intended.  The  words  are  merely  words  of  limitation. 
(Bacon's  Abr.*,  Title,  Condition,  Introduction.) 

4.  If  it  is  claimed  that  the  language  of  the  consent  is  to  be 
construed  with  reference  to  the  policy,  we  submit  that  it  cannot 
be  so  construed  for  the  purpose  of  creating  a  condition  out  of 
words,  which,  standing  alone,  do  not  amount  to  one.  To  con- 
stitute a  valid  condition,  there  must  be  a  distinct  and  inde- 
pendent sentence  expressly  specifying  the  limitation  or  proviso 
with  reference  to  which  the  grant  is  made,  and  it  must  not 
depend  upon  another  sentence  or  instrument  for  its  effect 
Bacon's  Abridg.,  Title,  Condition.  (A.) 

6.  The  construction  cont^ided  for  would  make  the  consent,* 
in  its  nature,  a  warranty.  Now,  it  is  well  settled  that  a  warranty 
cannot  be  created  by  construction.  It  must  either  appear  in 
express  terms,  affirmative  or  promissory,  or  must  necessarily 
result  from  the  nature  of  the  contract  It  must,  therefore, 
appear  on  the  face  of  the  policy  in  order  that  there  may  be  une- 
(iuivocal  evidence  of  a  stipulation,  the  non-compliwice  with 
which,  is  to  have  the  effect  of  avoiding  the  contract;  or,  if  on 
another  part  of  the  same  sheet,  or  on  a  sheet  physically  attached, 
the  stipulations  must,  of  themselves  show,  that  they  were 
intended  to  be  incorporated  in  and  form  a  part  of  the  contract 
If  they  appear  in  another  paper,  they  must  not  only  be  referred 
to  in  the  policy  itself,  but  must  be  referred  to  in  such  a  manner 
as  clearly  to  show  that  they  were  intended  to  be  incorporated  in 
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the  policy  and  form  a  pan  of  its  conditions.  {Jefferson  Ins.  Co.  y. 
Ooiheal,  7  Wend.,  80;  Reynolds  on  Life  Ins.,  92.) 

6.  But  a  reference  to  the  policy,  to  ascertain  what  construction 
should  be  put  upon  the  words  in  question,  would  not  help  the 
defendants.  For  the  policy  nowhere  provides  that  it  shall  be 
Toid,  if  the  insured  fiedls  to  return  wi^in  the  time  specified  in 
the  consent  The  consequences  of  a  visit  without  consent,  are 
specified,  but  the  policy  is  silent  as  to  the  consequences  of  a 
fiulure  to  return,  in  case  of  a  visit  by  permission.  There  is, 
therefore,  nothing  in  the  policy  which  will  aid  in  creating  the 
condition  contended  for. 

7.  No  penalty  is  fixed  for  a  failure  to  perform  this  provision 
of  the  consent  The  insurers  have  distinctly  specified  the  cases 
in  which  the  policy  should  become  void.  A  failure  to  comply 
with  the  requirement  in  question  is  not  one  of  these  cases.  It 
is  no  part  of  the  original  contract  that,  if  the  insured  goes 
beyond  the  specified  limits  with  consent,  he  shall  return  widiin 
a  given  time,  or  forfeit  the  policy.  If  the  defendants  have  any 
right  to  repudiate  their  contract,  and  declare  the  policy  at  an 
end,  because  the  insured  did  not  return  within  the  specified  time,^ 
such  right  must  be  derived  from  the  terms  of  the  consent  itself 
No  such  right  is  conferred  by  the  consent 

(a.)  The  consent  does  not,  in  terms,  attach  any  penalty  to  a 
non-compliance  with  its  terms.  It  does  not  say  that  tibe  policy 
shall  be  void,  if  this  provision  is  not  fulfilled.  For  aught  that 
appears  fix>m  the  language  used,  some  other  penalty  may  have 
been  intended  than  that  of  a  forfeiture  of  the  policy. 

(&.)  K  the  condition  did  confer  such  a  right,  then  a  new  and 
independent  proviso  would  be  created  not  within  the  teims  of 
the  policy. 

(c.)  To  create  such  new  proviso  would  be  a  modification  of  the 
original  contract 

(d)  To  modify  the  original  contract,  it  would  be  neoessary  ta 
have  the  consent  of  all  the  contracting  parties,  and  no  consent 
of  the  insured  is  shown,  or  is  properly  inferrible,  either  fiom 
the  terms  of  the  writings,  or  the  conduct  of  the  parties. 

8.  The  consent,  if  capable  of  a  construction  which  makes  it  a 
warranty  or  condition,  is  also  capable  of  another  reading,  which 
will  not  result  in  a  forfeiture.    No  language  capaUe  of  such  a 
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doable  reading  will  ever  be  held  to  constitute  a  warranty  or 
condition,  the  breach  of  which  works  an  absolute  forfeiture. 

9.  But  the  parties  have  put  a  construction  on  this  language, 
which  shows  that  neither  of  them  considered  it  as  constituting  a 
warranty  or  condition.  The  consent  of  October  28,  1849,  is  in 
the  same  form  as  that  of  October  24,  1853,  under  which  this 
question  arises.  The  consent  of  July  19,  1850,  shows  that  the 
insured  had  remained  in  Florida  till  after  July  10,  1850,  and 
gave  him  permission  to  remain  there  still  longer.  Thereby 
clearly  conceding  that  the  policy  was  not  avoided  absolutely,  by 
the  mere  failure  to  be  north  of  the  south  bounds  of  Virginia  by 
the  time  limited  in  the  consent  for  that  purpose.  The  consent 
of  October  24,  1858,  was  accepted  by  the  assured  in  the  light  of 
that  construction  put  on  the  same  consent  by  the  insurers.  And 
there  can  be  no  pretence  that  the  assured,  in  accepting  this  con- 
sent^ could  have  intended  to  bind  himself  by  it  as  a  warranty  or 
condition. 

II.  Giving  to  the  consent  the  full  effect  claimed  for  it  by  the 
defendants,  the  plaintiff  would  still  be  entitled  to  recover,  because 
the  insured  was  excused  from  performing  the  condition.  The 
jury  have  found  affirmatively,  that  he  was  taken  sick  on  the 
11th  of  June,  and  continued  ill  and  wholly  unable  to  travel, 
from  that  time  to  the  time  of  his  death,  which  occurred  on  the 
twentieth  of  July  following ;  that  his  fuling  to  comply  with  the 
condition  was  without  default  or  neglect  on  his  part  He  was, 
therefore,  prevented  by  the  act  of  God,  from  performing  the 
condition,  and  the  act  of  God  will  excuse  performance. 

1.  The  very  nature  of  the  stipulation  is  such,  that  the  parties 
must  have  intended  that  a  compliance  with  the  condition  should 
be  dependent  upon  the  physical  power  of  the  insured  to  perform 
it  It  must  receive  a  reasonable  construction,  and  one  which 
will  not  enhance  the  risk  beyond  what  was  fairly  contemplated 
by  the  insurers.  K  the  condition  is  to  be  performed,  at  all 
hazards,  it  would  increase  the  risk,  because  the  very  act  of  per- 
^rmance  might  cause  the  death  of  the  insured,  and  thus  result 
in  loss  to  the  insurers.  It  cannot  be  that  they  intended  to  impose 
a  condition  which  might  render  a  loss  inevitable. 

2.  The  fact  that  consent  is  required  to  authorize  the  visit^ 
implies  that  it  will  be  attended  with  danger,  and  may  result  in 
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an  inability  to  perform  the  condition.  To  give  it  any  other  con- 
struction would  be  to  assume  that  the  insured  actually  contracted 
to  do  an  act  which,  at  the  time,  he  knew  would  or  might  be 
beyond  his  power  to  perform. 

8.  The  covenant  relates  to  the  health  and  life  of  the  party 
making  it,  and  must  therefore  be  presumed  to  have  been  made 
with  reference  to  the  physical  ability  of  the  covenantor  to  per- 
form, and  to  the  contingencies  and  hazards  attaching  to  human 
life. 

4.  But  whether  the  parties  actually  intended  that  performance 
of  the  condition  should  depend  upon  the  physical  capacity  of 
the  insured  or  not>  would  make  no  difference,  for  the  law  would 
excuse  performance  of  such  a  condition  as  this  where  perform- 
ance had  become  impossible  by  the  act  of  God.  Bacon  says, 
ihat  if  a  man  Covenant  to  build  a  house  by  a  certain  day,  and 
the  plague  is  there  before  the  day,  and  continues  there  till  afiier 
the  day,  this  shall  excuse  him  from  the  breach  of  the  covenant 
for  the  not  doing  thereof  before  the  day,  "^r  the  law  will  not 
compd  a  man  to  venture  hds  life  for  iV^  (Bacon's  Abridg.,  Title, 
Condition,  Q.  1.)  This  has  aJways  been  the  rule  in  relation  to 
covenants  dependent  upon  the  l^e  or  health  of  a  party.  (  The 
People  V.  Manning^  8  Cow.,  298 ;  GarperUer  v.  Stevens^  12  Wend., 
589 ;  Brovming  v.  Harford^  5  Denio,  586;  8  Comyn's  Dig.,  Title, 
Condition,  D.  1;  2  Co.  litt,  206,  a,  b.) 

6.  The  case  in  question  is  clearly  distinguishable  from  that  of 
a  common  carrier,  or  other  contractor,  who  covenants  to  do  an  act 
relating  to  property,  for  in  such  a  case  it  is  in  the  power  of  the 
covenantor  to  provide  against  the  consequences  of  accident  He 
may  provide  against  the  consequences  of  his  own  sickness.  But  in 
this  case  the  insured  could  not  have  provided  for  a  performance 
of  the  condition,  in  case  of  his  own  inability  to  perform  it 

UI.  But  it  may  be  said,  that  although  the  act  of  Gk)d  is  a 
sui&cicnt  excuse  for  non-performance,  where  it  is  set  up  as  a 
defense  to  an  action,  yet  it  is  not,  where  performance  is  a  condi- 
tion precedent  to  a  right  of  action.  To  this  we  reply  that  the 
return  of  the  assured  at  the  time  specified  in  the  consent  is 
nowhere  made  a  condition  precedent  to  his  right  to  recover.  We 
have  already  shown  that  no  such  stipulation  is  contained  in  the 
policy  itself  and  it  is  dear  that  none  is  contained  in  the  consent 
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IV.  The  verdict  of  the  juiy  was  warranted  by  the  evidenoe, 
and  therefore,  if  either  of  die  foregoing  positions  are  oonect,  the 
motion  for  a  new  trial  should  be  denied. 

HoFFiCAN,  J. — I  agree  with  the  counsel  of  the  defendants  that 
Ihe  consent  of  October  24,  1858,  must  be  read  in  connection 
with  the  provision  in  the  policy,  which  it  affects.  The  case  then 
is  thus  presented.  The  life  of  the  plaintiff^s  intestate  was 
insured  by  the  contract,  while  he  remained  within  certain  terri« 
torial  limits.  If  b^e  went  beyond  those  limits  without  consent, 
the  poli(rf  was  to  be  void.  Then  the  consent  modified  the 
restrictioD,  permitted  him  to  go  within  the  before  prohibited 
limits,  but  required  that  he  should  return  from  within  them,  by 
the  10th  of  July,  1864. 

r  treat  then  the  legal  scope  and  import  of  the  contract  as 
stringent  as  it  can  possibly  be  treated,  when  I  regard  it,  as  if  on 
the  twenty-third  of  October,  the  parties  had  made  the  insurance, 
giving  liberty  to  the  assured  to  go  and  remain  south  of  the 
specified  bounds  down  to  the  10th  of  July,  1864,  and  declaring 
that  the  policy  should  be  void  if  he  was  not  north  of  those 
bounds  by  that  day.  The  license  then  would  be  accompanied 
with  a  provision  or  stipulation,  or  condition,  whatever  may  be 
the  proper  term ;  and  so  here,  ^e  relaxation  of  the  original  pro- 
hibition is  accompanied  with  the  same  modification  attached  to  it 

The  learned  counsel  of  the  defendants  insists  that  there  is  a 
condition  precedent  here,  which  must  be  literally  and  absolutely 
fulfilled,  before  a  recovery  can  be  had.  He  must^  upon  the 
theory  he  advocates,'  sustain  a  proposition  like  this ;  that  the 
agreement  was,  that  the  company  would  be  liable,  if  death 
occurred  within  the  specified  limits,  between  the  28d  of  October, 
1868,  and  the  10th  of  July,  1864;  or  beyond  those  limits  at  any 
other  period  of  the  year;  but  in  no  other  event  The  occur- 
rence of  death,  under  one  or  the  other  of  these  contingencies, 
was  the  casu/i  fo&ieria^  a  condition  precedent  to  any  liability. 

That  the  whole  instrument,  the  policy  and  indorsement  taken 
together,  admits  of  such  a  construction,  may  not  be  doubted; 
neither  can  it  be  questioned  that  no  particular  form  of  words  is 
necessary  to  constitute  a  condition  precedent  "  It  is  dependent 
upon  the  intention  of  the  parties,  to  be  collected  in  each  case 
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from  the  terms  of  the  agreement  itself  and  fix>m  the  subject 
matter  to  which  it  relates."  (Per  Tindal,  Ch.  J.,  2  Man.  and 
Gran.,  266.) 

Such  cases  as  Oravea  v.  Legg^  (26  Eng.  L.  and  Eq.  Rep.,  652,) 
Kearney y.  The  West  Granada,  Ac,  Co.,  (88  id.,  827,) and  Inmany. 
The  Western  Fire  Ins.  Cb.,  (12  Wend.,  452,)  are  striking  exam- 
ples of  conditions  precedent  deduced  from  words,  portions  of 
a  sentence,  even  parentheticallj  used,  and  £Etr  from  wearing  the 
form  of  a  condition  or  proviso. 

But  I  do  not  think  that  even  in  the  case  I  have  supposed,  the 
construction  of  the  agreement  contended  for  as  above  stated,  is  a 
'necessary  one.  The  distinction  is  considerable,  between  language 
defining  the  case  of  a  liability  and  excluding  expressly  every 
other  case,  and  words  simply  declaring  that  unless  a  party  was 
beyond  a  certain  place  by  a  given  day,  the  assurers  should  be 
exempt  I  think  the  consent  is  to  be  regarded  as  a  qualification, 
and  a  qualification  upon  terms.  Assume  that  those  terms  sub- 
stantially amount  to  a  proviso,  or  condition,  it  is  not  one, 
inflexible,  arbitrary  and  incapable  of  exception,  or  of  anything 
short  of  literal  performance.  Full  license  is  accorded  to  be  within 
the  before  excluded  limits  for  the  period  mentioned.  There  is 
an  obligation  imposed  upon  the  party  to  return,  there  is  an 
implied  stipulation  on  his  part  to  return,  treat  it  as  in  substance 
a  condition  that  he  should  return;  and  yet  there  is  not  the  abso- 
lute exclusion  of  every  possible  excuse  for  not  returning  by  the 
day  fixed. 

If  so,  we  come  to  the  question  whether  the  facts  found  \fj 
the  special  verdict  are  sufficient  to  dispense  with  the  literal  fill* 
fillment  of  what  is  now  treated  as  a  condition. 

It  admits,  indeed  involves,  the  idea  of  an  intention  to  return 
within  the  period  prescribed.  It  is  found  that  Baldwin's  not 
being  north  of  the  boundary  was  solely  caused  by  the  illness 
which  resulted  in  his  death.  And  we  see  that  when  his  inability 
to  travel  commenced,  he  had  twenty-nine  days  to  perfonn  a 
journey  which  required  but  six. 

In  the  case  of  Carpenter  v.  Stevens,  (12  Wend.,  589,)  these  propo- 
sitions are  laid  down :  1st  "  That  where  the  condition  of  a  bond 
or  recognizance  is  possible,  at  the  time  of  making  it,  and  before 
it  can  be  performed,  becomes  impossible  by  tlic  act  of  God  or  of'^ 
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the  law,  or  of  the  obligee,  there  the  obligation  is  saved,  as  if  the 
condition  is,  that  a  man  shall  appear  at  the  next  term  of  a 
Coart,  and  before  the  day  he  dieth,  the  recognizance  is  saved." 
It  is  as  if  the  duty  had  been  fulfilled.  2d.  **  That  where  a  right 
of  action  depends  upon  the  perfonnance  of  a  condition  precedent, 
performance  cannot  be  excused,  unless  it  is  dispensed  with  or 
prevented  by  the  opposite  party,  although  it  has  become  impos- 
sible without  any  de&ult  on  the  part  of  the  plaintiff,  or  even  by 
the  act  of  God.  The  rule  is  different,  where  the  impossibility  of 
performance  is  set  up  as  matter  of  defense." 

The  case  was  this :  The  defendants  had  given  a  replevin  bond 
to  the  sheriff  for  the  return  of  a  mare  taken  by  him.  Judgment 
of  return  was  given  for  the  defendants  in  the  replevin  suit  In 
an  action  on  the  bond,  the  plea  was,  that  the  mare  had  died  from 
inevitable  accident,  and  without  the  fistult  of  the  obligors.  Judg* 
ment  was  given  for  the  defendants.  Lord  Coke's  authority  is 
cited,  (1  Inst,  206,  a,  b). 

The  case  of  WiUiama  v.  Lhyd^  (William  Jones,  179,)  is  to  the 
same  point  A  horse  was  delivered  to  the  defendant,  upon  an 
undertaking  to  return  it  on  demand.  It  was  pleaded  that  the 
horse  had  died  before  request  made,  and  the  plea  was  held  good. 

So  in  The  People  v.  Mcmmng^  (8  Cow.,  297,)  the  action  was 
upon  a  recognizance  for  the  appearance  of  a  sheriff  arrested  on 
attachment^  at  the  next  term  of  the  Court,  viz.,  the  third  Monday 
of  February  ensuing.  The  plea  was,  that  on  the  1st  of  February 
the  sheriff  was  taken  violently  sick;  was  confined  to  his  house 
and  bed;  and  could  not  be  removed  therefrom,  and  continued 
sick  until  he  died  on  the  22d  of  March.  It  was  held,  that  the 
recognizance  was  like  a  bond  with  a  condition,  a  compliance 
with  which  had  become  impossible  by  the  act  of  God.  And  in 
such  a  case,  the  performance  is  excused;  no  action  lies.  Coke 
upon  Littleton,  (206,  a,)  is  cited.  Judgment  was  rendered  for 
the -defendants  on  demurrer  to  the  plea. 

For  the  second  proposition  stated  in  CarperUer  v.  Stevens^  the 
following  cases  are  cited:  MoaMeyY.  IUggs^  (19  John.,  69;  Wood 
V.  WorsUy,  (2  H.  Black.,  574;  S.  G,  6  T.  R,  710;  RmOedge  v. 
BurreO,  1  H.  Black.,  258;  Tayhr  v.  BuOen,  6  Cow.,  624;  and 
Irman  v.  The  Western  Imuranoe  Company^  12  Wend.,  452.) 

There  is  nothing  in  the  case  of  Modkky  y.  Bigge^  but  a  iog* 
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gestion  that  it  may  be  doubted  whether  the  engagement  by  one 
to  perform  an  aet  on  the  previous  performance  of  another  act  by 
the  other,  can  be  enforced  without  showing  the  previous  act 
done;  or  that  its  performance  was  dispensed  wiik  or  prevented 
by  him  who  was  to  perform  the  subsequent  act  The  decision 
rested  upon  the  neglect  to  do  a  previous  act,  which  it  had  been 
in  the  power  of  the  party  to  perform  for  some  time  after  per- 
formance would  have  discharged  him. 

In  Taylor  v.  BuOen,  (6  Cow.,  624,)  Taylor  and  Otis  had 
warranted  the  collection  of  a  promissory  note,  and  to  pay  all 
costs  of  suits  legally  commenced  for  its  recovery.  One  Stroud 
was  the  maker.  The  note  was  to  run  two  years.  Stroud  died 
before  its  maturity.  In  an  action  on  the  guaranty  the  plea  was, 
that  he  died  seised  and  possessed  of  large  real  and  personal 
estate.  It  was  held  that  the  condition  had  not  been  complied 
with,  as  the  heirs  had  not  been  sued.  Chief  Justice  Savage  says: 
"Here  was  a  condition  precedent;  that  condition  was  not  con- 
fined to  a  prosecution  of  Stroud  himself.  Had  it  been  so,  then 
indeed  the  plaintiff  would  possibly  have  been  excused,  as  that 
was  rendered  impossible  by  the  act  of  God,  the  death  of  Stroud. 
Even  this  however  may  be  doubted."  He  then  cites  the  language 
of  Spencer,  Ch.  J.,  in  JfoaJdey  v.  Biggs. 

Wood  V.  Worsley  was  the  case  of  a  condition  in  a  policy  ot 
insurance,  that  a  certificate  of  the  minister  and  church  wardens 
to  a  certain  fact  should  be  produced.  It  was  not  procured,  and 
was  refused  without  cause.    It  was  held  essential 

Bouiledge  v.  Burrellj  ut  svpra^  is  to  the  same  point  And  lUs 
decision  was  recognized  and  followed  in  a  very  similar  case  in 
Maine.  {Leadbetter  v.  The  jEtna  Ins.  Oo.^  1  Shepley,  265.) 

So  in  CampbeU  v.  French,  (cited  by  Ch.  J.  Savage,  6  T.  R, 
200,)  the  condition  was  to  pay  bills  if  returned  protested  for 
non-payment,  and  they  were  returned  protested  for  non-accept> 
ance.    It  was  held,  not  to  be  complied  with. 

In  these  cases  there  was  no  impossibility  or  insuperable  diffi- 
culty, in  literally  performing  the  agreement;  and  strong  reasons 
existed,  resulting  from  the  nature  of  the  contract,  for  requiring 
a  strict  fulfillment  Those  reasons  are  clearly  set  forth  in  &e 
opinions  inWood  v.  Worshy^  particularly  in  that  of  Mr.  Justice 
Lawrence.    Inman  v.  Tht  Western  Insurance  Co.,  (12  Wend., 
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452f)  was  of  the  same  character.  The  policj  there  required 
notioe  of  the  loss  to  be  given  forlihwitk  It  was  not  given  for 
thirty-eight  days  after  the  fire  occurred. 

In  the  Fleopk  v.  Bardett,  (8  Hill,  670,)  Chief  Justioe  Nblson, 
states  broadly,  that  it  is  a  general  prindple  of  law,  that  where 
ihe  performanee  of  the  condition  of  a  bond  or  recognizance  has 
been  rendered  impossible  by  the  act  of  Ghxl,  or  of  the  law,  or  of 
the  obligee,  the  de£Eiultis  excused^  He  cites  Bac.  Abridg.,  Title, 
Condition,  Yin.  Abr.,  Ibid,  and  the  cases. 

There  Lb  another  class  of  cases  of  which  Edrmony  v.  Bingham^ 
(1  Duer,  209,  2  Keman,  99,)  is  a  marked  example.  Under  a 
contract  to  transport  and  ddiver  goods  at  a  certain  place,  by  a 
certain  day,  without  any  exception,  the  obligation  is  absolute ; 
and  a  defense  that  unavoidable  accident^  such  as  freshets  in 
a  river,  prevented  performance  is  unavailable.  The  rule  as 
expressed  in  Paradine  v.  Jane^  (Aleyn,  26,)  is  stated  as  the  law, 
and  need  not  be  repeated. 

When  the  case  of  Earmony  v.  Bingham  was  in  the  Court  of 
Appeals,  the  learned  Judge  observed,  *'  It  is  not  found  that  the 
thing  covenanted  to  be  done  could  not  by  any  means  be  accom- 
pUshed;  and  there  is  no  &ct  from  which  we  can  draw  any  such 
inference." 

'  Many  of  the  leading  authorities  will  be  found  to  have  in  them 
this  impOTtant  dement,  that  there  did  exist  means  to  accom- 
plish or  meet  the  condition.  Such  was  the  case  in  OaJdey  v. 
MarUm  (1  Kern.,  25);  in  Beatam  v.  Schencky  (8  East,  288);  in 
Inmum  v«  The  Western  Inmra/noe  (h.j  (12  Wend.,  452);  and  in 
the  strong  case  of  jBisek  V.  JbAn^m  (19  id.,  600)^ 

It  may  also  be  useful  to  advert  to  the  series  of  decisions  in 
the  slaveholding  states,  upon  bonds  given  for  the  hiring  of 
slaves  for  a  particular  period.  It  is  held  in  many  of  them,  that 
the  death  of  some  of  tiie  slaves  within  the  period,  is  a  ground 
for  an  abatement  of  the  sum  to  be  paid ;  in  others,  a  different 
rale  prevails.  The  authorities  are  fully  stated  in  Harmon  v. 
Eerringj  (26  Miss.  Bep.,  185,)  in  which  it  was  held  that  no 
deduction  should  be  made.  The  opposite  cases  proceed  on  the 
ground  that  the  act  of  God  had  interfered  to  prevent  the  entire 
fulfillment  of  a  contract  (SeealsoJfixd^v.  Auber,  2SDeed'BBep., 
87a) 

69 
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The  cases  from  6th  and  8ih  Cowen  before  cited,  and  the  rule 
of  law  which  they  recognize  and  apply,  have  not  as  £Eur  as  I  am 
aware,  been  overruled  or  controverted.  They  establish,  that  an 
inability,  short  of  absolute  impossibility,  may  exempt  a  partjr 
from  his  liability  under  a  contract,  if  this  inability  result  from 
the  act  of  God.  The  rule  laid  down  in  the  other  cases  is  not 
then  imperative,  and  without  exception  or  qualification.  Li 
some  instances  at  least,  that  which  amounts  to  an  act  of  God, 
creates  an  exception. 

Aft^r  a  careful  examination,  I  have  not  been  able  to  find  a 
decision  in  which  the  distinction  suggested  by  Chief  Jostioe 
Spei^cer,  has  been  acted  upon  in  a  case  similar  to  the  present; 
where,  though  the  events,  amounting  to  an  act  of  God,  would 
have  constituted  a  defense  had  Baldwin  or  his  estate  been  in 
the  position  of  a  defendant,  they  form  no  ground  for  supporting 
a  claim.  Had  there  been  a  penalty  to  be  paid  by  the  assuied, 
for  an  absence  beyond  the  day,  it  is  clear  he  would  have  been 
exempted  firom  it    I  do  not  see  any  satisfactory  reason  for  the 

I  distinction  referred  to,  in  a  case  like  this.  Had  the  condition 
been  so  positive  and  explicit  as  to  preclude  any  exception,  mj 
views  would  have  been  difierent. 

But  the  language  of  the  provision  admits  of  the  reasonaUe 
construction,  that  absolute  inability  to  return  by  the  day  pre- 
scribed, from  accidents  consistent  with  the  attempt  or  fixed 
intention  to  return,  may  be  treated  as  a  contingency  within  the 
view  of  the  parties,  and  the  contract  be  subjected  to  such  con- 
tingency. K  it  be  urged,  why  then  did  not  the  assured  provide 
for  it,  the  reply  may  be,  why  did  not  the  insurers  use  language 
which  would  preclude  the  possible  exception? 

My  conclusion  is  that  in  a  life  policy,  where  the  performance 
of  such  a  condition  or  provision  as  exists  in  this  case,  rests  with 
the  assured  exclusively,  which  does  not  admit  of  his  employing 
any  agency,  but  is  wholly  personal,  and  he  is  disabled  from  pe^ 
formance  by  the  act  of  God,  without  neglect  or  defiiult  of  his 
own,  but  with  the  intention  to  perform  literally,  the  condition  is 
saved,  and  the  insurers  are  liable. 

I  consider  also  that  the  death  which  here  took  place,  was  a 
death  from  the  act  of  God.  "  It  was  something  in  opposition  te 
the  will  and  act  of  man."  (Lord  ManbfibIiD^  Fanxcrd  ▼.  Pittsofd, 
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1 T.  E.,  29;  Ooifcy  V.  The  F&H  ofParimumth,  <fec,  84  Eng.  L.  and 
£q.  R,  580.) 

I  have  considered  this  case  precisely  as  if  in  the  license  or  con* 
sent  of  the  24th  of  October,  1858,  the  words  had  been  "pro- 
vided," or  '^upon  condition  that  he  be  north  of  the  south 
bounds,"  &C.    I  think  the  order  should  be  affirmed. 

BoswoBTH,  Ch.  J. — James  J.  Baldwin,  the  insured,  was  taken 
sick,  at  Appalachicola,  in  Florida,  on  the  11th  of  June,  1854. 
K  he  had  died  there,  before  the  tenth  of  the  following  July,  of 
the  disease  with  which  he  was  attacked  on  the  eleventh  of  June, 
the  defendants  would  be  liable  on  the  policy.  So  too,  if  he  had 
started  north,  in  time,  and  so  as  to  have  passed  north  of  the  south 
bounds  of  Virginia  by  the  10th  of  July,  and  had  died  north  of 
such  bounds  on  the  eleventh  of  July,  the  insurers,  on  the  princi* 
pies  contended  for  by  them  on  the  argument  before  us,  would 
have  been  liable,  even  though  such  a  journey,  performed  under 
such  circumstances,  diminished  the  insured's  chaiices  of  recovery. 

Under  this  construction  of  the  license  granted  to  the  insured, 
the  latter,  in  order  to  keep  the  policy  in  force,  if  taken  sick  in 
Florida  on  the  11th  of  June,  must  start  north,  at  whatever  peril 
to  his  hfe;  in  time  to  be  and  succeed  in  being  north  of  the  south 
bounds  of  Virginia,  a  living  man,  by  the  10th  of  July.  If  he 
does  not,  this  policy  would  become  void.  And  this  consequence 
follows ;  although  there  be  the  highest  moral  certainty,  that  if  he 
performs  the  journey,  his  disease  will  be,  thereby,  so  aggravated 
that  his  death  will  be  inevitable,  and  the  company  made  liable 
to  pay  the  sum  insured.  Hence,  if  that  is  the  proper  construe* 
tion  of  the  license  or  consent^  the  insured,  if  taken  suddenly  ill, 
when  he  has  five  times  as  long  a  period  remaining  as  is  ordina- 
rily required  to  perform  the  journey,  must,  although  there  may 
be  a  reasonable  prospect  of  his  restoration  to  health  by  a  day 
subsequent  to  the  tenth  of  July,  if  he  continue  where  he  is; 
either  forfeit  his  policy  if  he  remains  there,  or  earn  the  sum 
insured  by  terminating  his  life,  before  the  tenth  of  July  south 
of  the  south  bounds  Virginia,  or  north  of  them  immediately  there* 
after,  by  reason  of  the  rash  and  hazardous  attempt  to  perform 
such  journey. 

Ii(  other  woxdsi  under  tfwsh  a  iil»ee  of  &;«  as  the  tfvito 
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this  case  established,  in  order  to  keep  the  policy  in  force,  the 
insured  must  do  acts  which  will  unavoidably  subject  the  insureis 
to  a  loss  of  the  sum  insured,  and  thus  literally  "  die  by  his  own 
hand,"  in  which  event,  the  policy,  by  its  terms,  becomes  void. 

If  the  insured,  when  taken  sick,  had  been  north  of  the  south 
bouuds  of  Virginia,  but  absent  from  his  home,  and  the  nature 
of  his  disease  and  its  aggravated  condition  were  such,  at  the. 
time,  as  in  the  judgment  of  those  conversant  with  such  subjects, 
death  would  inevitably  ensue  if  he  should  attempt  to  journey 
home ;  while  his  recovery  would  be,  in  the  highest  degree,  proba- 
ble if  he  continued  where  he  was,  and  submitted  to  the  regimen 
prescribed  by  competent  professional  advisers,  and  he  should 
nevertheless,  against  such  advice,  persist  in  the  attempt  to 
journey  home,  and  by  reason  of  it,  should  die  on  the  way,  his 
conduct  would  £sdl  within  the  spirit  of  the  condition  last  referred  ^ 
to,  though  it  might  not  within  the  letter  of  it,  as  it  has  been 
judicially  interpreted.  {Breasted  v.  The  Farmers^  Loan  and  Tirust 
Ob.,  4  Seld.,  299 ;  Parsons  Merc.  Law,  544,  note  1.) 

On  such  a  state  of  &cts,  it  would  be  difficult  to  say  that,  the 
death  of  the  insured  was  not  caused  by  his  own  de&ult  or 
neglect. 

As  the  policy  in  question  is  one  upon  the  hfe  of  the  deceased, 
I  think  the  terms  of  the  license  or  consent  should  be  so  con- 
strued as  not  to  require  him  to  attempt  to  return  north  of  the 
south  bounds  of  Virginia  by  the  tenth  of  July,  when,  in  conse- 
quence of  sickness  suddenly  and  imexpectedly  contracted  or 
developed,  an  attempt  to  do  so,  would  be  certain,  so  &r  as  the 
human  mind  can  foresee  results,  to  produce  the  death  of  the 
insured. 

By  the  ordinary  route  and  mode  of  travel,  he  could  have 
passed  firom  the  place,  where  he  was  taken  sick,  north  of  those 
bounds  in  six  days.  Excluding  the  eleventh  of  June,  on  which 
day  he  was  taken  sick,  and  the  tenth  of  July  following,  there 
were  twenty-eight  days  remaining. 

He  was  taken  and  became  '*  so  sick  and  ill  in  bcMly  as  to  be 
unfit  and  imable  to  travel,  and  to  start  on  his  return  home,"  and 
continued  so  until  he  died. 

I  do  not  think  the  consent  or  license  should  be  so  construed 
as  to  require  him  to  start  in  that  condition,  with  the  certaintgr 
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that,  if  he  did  starts  he  would  die,  in  consequenoe  of  his  sickness 
and  of  such  acts  on  his  part  south  of  the  south  bounds  of  Virginia 
before  the  tenth  of  July,  or  north  of  those  bounds  immediately 
thereafter. 

That,  it  could  not  hare  been  the  intention  of  the  parties  to 
this  contract  that,  the  insured,  under  the  state  of  fitcts  established 
by  the  special  verdict,  should  do  acts  which  would  make  his 
own  death  inevitable,  in  order  to  a  proper  performance,  on  his 
part,  of  his  duty,  as  prescribed  and  declared  in  such  license  or 
oonsent 

That,  by  a  just  construction  of  the  policy,  he  was  insmed 
against  death  resulting  from  a  disease  contracted  or  first 
developed  on  the  11th  of  June,  1864,  at  the  place  where  he  then 
was,  if  the  disease  was  of  a  character  that  hk  death  was  in  the 
highest  degree  probable,  if  he  attempted  to  travel 

And  that^  his  being  north  of  the  south  bounds  of  Virginia  by 
the  10th  of  July,  1864,  is  not  a  condition  precedent  to  the  right 
to  maintain  an  action  upon  the  policy  in  case  of  his  death,  in 
such  sense  that,  if  in  consequence  of  sickness,  discovered  on  the 
eleventh  of  June,  (at  a  distance  from  such  bounds  of  six  days 
ordinary  travel,)  and  so  severe  that  his  death  will  be  in  die 
highest  degree  probable  if  he  attempts  to  travd,  the  insured 
must  endeavor  to  reach  these  bounds,  with  the  certainty,  that 
if  he  does,  he  will  die  before  the  tenth  of  July  and  before  cross- 
ing l^iem^  or  as  soon  as  he  has  passed  nordi  of  them,  either  on 
the  tenth,  or  immediately  thereafter*  The  consent  or  license^ 
should  be  so  construed  as  to  conform  to  the  intent  of  thepertieB, 
to  be  collected  &om  the  terms  of  the  whole  agremienti  and  the 
subject  matter  to  which  it  relatea 

I  think,  it  was  the  intent  of  the  parties  that^  the  defendants 
shotdd  be  liable,  in  the  event  that  has  happened,  and  on  its 
happening  under  the  circumstances,  under  which  it  is  proved  to 
huve  occurred. 

The  order  should  be  affirmed. 

Order  affirmed. 
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HsNBY  P.  Fesskndkn,  Receiver,  &c.,  Plaintifl^  v.  James  H. 
Woods,  Defendant 

1.  A  receiver  appointed  in  proceedings  supplementary  to  execution  to  whom 
an  assignment  has  been  executed  by  the  debtor  of  all  his  property,  is 
entitled  to  recover  fiom  a  credit6r  by  judgment  recovered  subsequent  to 
that  in  which  such  proceedings  were  had,  but  prior  to  his  ^pointmenty  the 
value  of  property  afterwards  kvied  upon  by  such  creditor's  direction  under 
such  subsequent  judgment  and  sold. 

Z  The  title  to  the  property  in  such  case  is  vested  in  the  receiver  and  his 
leaving  it  in  the  possession  of  the  judgment  debtor  for  ten  months  and  dovm 
to  the  time  of  such  levy,  does  not  warrant  the  subsequent  judgment  credi- 
tor in  treating  the  proceedings  supplementary  to  execution,  and  the  assign- 
ment to  the  receiver  as  fraudulent  and  void  as  against  him,  when  ii  is  not 
shown  that  the  property  was  left  in  the  debtor's  possession  by  co]luaioi& 
with  or  by  the  consent  of  the  creditor,  at  whose  instance  the  receiver  was 
i^pointed. 

(Befbre  Bosworth,  Cb.  J.,  and  Hoffmah  and  Woodruit,  J.  J.) 
Submitted,  November  4th,*  decided,  December  4th,  1858. 

This  is  a  oontroversj  submitted  without  action,  under  the 
872d  section  of  the  Code.  On  a  case  and  statement  of  &cts  as 
follows,  viz.: 

"On  the  22dof  December,  1865,  Heniy  Dwight,  Jr.,  was 
the  owner  and  possessed  of  a  black  walnut  buffet  of  the  value 
of  $600  and  upwards,  and  mortgaged  the  same  to  James  Brown 
and  others,  to  secure  payment  of  certain  ptomissoiy  notes  then 
due  and  unpaid,  amounting  to  a  sum  greatly  beyond  the  value  of 
the  property  so  mortgaged.  Such  mortgage  was  on  the  24th  of 
the  said  month  of  December,  1856,  duly  filed  in  the  office  of  the 
clerk  of  the  town  of  Red  Hook,  in  the  county  of  Dutchess,  in 
which  town  the  said  Henry  Dwight,  Jr.,  then  resided,  and  the 
said  buffet  was  and  ever  since  has  been.  And  for  the  purposes 
of  this  submission  the  said  mortgage  is  to  be  deemed  to  have 
been  made  in  good  fidth. 

"  On  the  same  24th  day  of  December,  1856,  the  said  James 
Brown  and  others  recovered  judgment  in  the  Supreme  Court 
against  the  said  Henry  Dwight,  Jr.,  upon  the  same  debt  secured 
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by  the  said  chattel  mortgage,  for  the  sum  of  two  himdred  and 
fiAj-four  thousand  one  hundred  and  three  dollars  and  ninety- 
three  centB ;  and  such  judgment  was  forthwith  duly  docketed  in 
the  county  of  New  York  and  the  county  of  Dutchess,  and  execu- 
tion in  the  usual  form  issued  thereon  to  both  those  counties. 
Afterwards,  such  executions  having  been  returned  imsatisfiedf 
except  in  a  small  part  not  exceeding  five  hundred  dollars,  the  said 
James  Brown  and  others,  prior  to  the  81st  day  of  July,  1856, 
pursuant  to  the  second  chapter  of  the  ninth  title  of  the  second  part 
of  the  Code  of  Procedure,  instituted  proceedings  against  the  said 
Henry  Dwight,  Jr.,  supplementary  to  the  said  execution^,  and 
upon  an  affidavit  showing  the  necessary  facts,  obtained  an  order 
from  one  of  the  Justices  of  the  Supreme  Court,  requiring  him  to 
appear  and  answer  concerning  his  properly,  b^ore  the  said 
Justice,  at  a  proper  time  and  place  in  the  said  order  specified, 
and  prohibiting  any  transfer  or  other  disposition  of  his  prop^y 
not  exempted  by  statute  from  execution,  and  any  interference 
therewith.  This  supplementary  proceeding  has  been  duly  con- 
tinued, by  successive  adjoummentB,  until  the  present  time;  but 
no  examination  of  the  said  Heniy  Dwight,  Jr.,  has  been  had 
thereunder,  nor  any  other  proceeding  taken,  save  the  adjourn- 
ments aforesaid. 

''On  the  15th  day  of  January,  1856,  the  Sun  Mutual  Insu- 
rance Company  of  the  City  of  New  York,  a  corporation  duly 
inoorporated  and  existing  under  the  laws  of  the  State  of  New 
York,  recovered  in  the  Court  of  Common  Fleas  for  the  city  and 
county  of  New  York,  a  judgment  against  the  said  Henry 
Dwight,  Jr.,  for  nineteen  thousand  dollars  and  upwards;  and 
the  said  judgment  was  duly  docketed  in  the  counties  of  New 
York  and  Dutchess.  Executions  on  the  said  judgment,  against 
the  property  of  the  said  Henry  Dwight,  Jr.,  were  also  issued  to 
the  said  counties  respectively,  and  duly  returned  and  filed,  alto- 
gether unsatisfied.  The  said  Henry  Dwight,  Jr.,  was  a  resident 
of  ihe  said  county  of  Dutchess  when  the  execution  to  tiiat  county 
was  issued,  and  continued  to  reside  there  until  it  was  returned. 

"  On  the  first  day  of  February,  in  the  same  year,  the  defend- 
ant, James  H.  Woods,  also  recovered  judgment  against  the  said 
Henry  Dwight,  Jr.,  in  the  Superior  Court  of  the  city  of  New 
York,  for  thirty-six  hundred  dollars  and  sixty-seven  cents; 
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which  judgment  was  regularly  docketed  in  the  ooonties  of  New 
York  and  Dutchess. 

'*  On  ihb  thirty«first  day  of  July,  eighteen  handled  and  fiftjr- 
mx^  both  the  said  executions  on  the  judgment  recovered  by  the 
Sun  Mutual  Insurance  Company  having  been  letumed  wholly 
unsatisfied  as  aforesaid,  the  said  company,  pursuant  to  the 
second  chapter  of  the  ninth  title  of  the  second  part  of  the  Code 
of  Prooedurei  inetituted  proceedings  against  said  Heniy  Dwighti 
Jr.,  supplementaiy  to  such  ezecutionB;  and  upon  an  affidarit 
showing  the  necessaiy  fisusts,  obtained  an  order  firom  one  of  the 
judges  of  the  said  Court  of  Common  Pleas  requiring  said  Heniy 
Dwight^  Jr.,  (who  was  then  temporarily  residing  in  the  city  ot 
New  York)  to  appear  and  answer  concerning  his  property  b^ie 
such  Judge,  at  a  time  and  place  within  the  said  comity  of  New 
York,  specified  in  said  order,  and  prohibiting  any  transfer  or 
other  disposition  of  his  property  not  exempted  by  statute  fitom 
execution,  and  any  interference  therewith. 

'^On  the  fifth  day  of  August,  eighteen  hundred  and  fi%<AZ, 
the  said  Henry  Dwight,  Jr.,  appeared  before  the  said  Judge  in 
pursuance  of  the  said  last  mentioned  order,  and  was  examined 
under  oath  concerning  his  property,  and  thereupon  the  said 
Judge  made  an  order,  (the  said  James  Brown  and  others  having 
been  notified  and  assenting,)  appointing  the  plaintiff)  Henry  P. 
Fessenden,  receiver  of  all  property  and  estate,  real  or  peraoDsl, 
l^al  or  equitable,  rights  of  action  and  equitable  intecests,  of  or 
belonging  to  the  said  Henry  Dwight,  Jr.,  or  whidi  were  of  him 
on  the  said  thirty-first  day  of  July,  1866 ;  and  directing  the  said 
Henry  Dwight,  Jr.,  to  execute  and  deliver  to  the  said  plaintiff 
as  such  receiver,  an  assignment  under  seal  of  all  such  his  pro- 
perty, estate,  rights  of  action,  and  equitable  interests;  and  such 
assignment  was  executed  and  delivered  accordingly. 

^^  At  the  time  of  the  commencement  of  both  such  supplement^ 
ary  proceedings,  the  said  buffet  was  in  the  possession  of  the  said 
Henry  Dwight,  Jr.,  and  had  been  so  ever  since  before  the  said 
twentp'-second  day  of  December,  1865. 

"No  copy  of  the  said  chattel  mortgage  to  the  said  James 
Brown  and  others,  nor  any  duplicate  or  original  thereof  .nor 
any  statement  of  the  mortgagees'  interest  thereunder,  was  ever 
.filed  in  any  town  clerk's  or  other  office,  except  as  aforesaid, 
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although  the  mun  intended  to  be  secured  bj  the  said  mortgage 
10  due,  and  for  the  purposes  of  this  statement  and  proceedings, 
18  to  be  oonsidered  wholly  unpaid,  except  in  the  aaid  amount 
leas  than  fire  hundred  dollars. 

**0n  the  twenty-third  day  of  June,  eighteen  hundred  and 
fifty-aeven,  the  defendant,  James  H.  Woods,  issued  execution  to 
llie  shaiff  of  the  county  of  Dutchess  against  the  property  of  the 
said  Heniy  Dwight,  Jr.,  upon  the  said  jitdgment  recovered  in 
his  &VK» ;  and:  upon  the  said  execution  caused  the  said  bu£fet, 
then  still  in  the  possession*  of  the  said  Dwight,  to  be  levied  on 
and  sold  towards  the  satisfMstion  thereof  Prior  to  such  sale, 
although  not  until  after  such  levy,  he  had  actual  notice  of  the 
a{^intment  of  the  plaintiflT  as  receiver  as  aforesaid,  and  of  the 
aaid  assignment  to  Idm  as  such.  € 

'^The  said  parties  now  submit  the  said  case  to  the  Court,  the 
plaintiff  claiming  judgment  agaii^t  the  defendai^t  for  the  value 
aforesaid  of  the  said  buffet,  with  interest,  and  the  defendant 
insisting  that  no  cause  of  action  arises  upon  the  £bm^  aforesaid 
in  &vor  of  the  plaintiff  against  him. 

"Dated  New  York,  January,  1868.*' 

H.  P.  Fesgenden,  plaintiff,  in  person* 

I.  The  receiver,  by  his  appointment,  acquired  an  equitable 
title  to  the  buffet,  subject  to  Brown  Brothers'  mortgage;  which, 
in  equity,  ways  still  but  a  mortgage. 

Upon  the  lapse  of  a  year  from  the  filing  of  that  mortgage^ 
without  the  same  being  refiled,  that  is  on  the  26th  December, 
1866,  which  waa  long  before  the  defendant's  execution  was 
issued,  the  receiver's  title  became  absolute ;  because  the  mort- 
gage, as  agaipdt  creditors,  whom  he  represented,  then  ceased  to 
be  valid.  ( F&rter  v.  WOliams,  6  Seld.,  142, 149 ;  Ouxrier  v.  iSteverUj 
8  Denio,  88 ;  2  R  S.,  186,  §  11.) 

IL  Whether,  however,  the  receiver  holds  the  buffet  dis- 
charged of  the  mortgage  or  not,  he  still  has  the  right  of  redemp- 
tion and  the  right  of  possession  which  he  acquired  by  his 
appointment.  That  right  of  possession  was  good  as  against  all 
xbe  world  except  the  mortgagees.  Unless,  therefore,  the  defend- 
ant has  succeeded  to  their  rights,  the  receiver's  possessory  right 
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has  been  unjustlj  interfered  with  by  the  de£^dant  But  the 
defendant  cannot  haye  acquired  the  mortgagees'  rights  unless 
those  rights  firsts  as  respected  the  defendant,  revested  in  Dwight^ 
so  as  to  become  liable  to  be  seized  under  execution  against  him; 
and  they  could  not  so  revest  tmless  there  had  been  some  interest 
in  Dwight  on  which  they  could  attach ;  which  was  not  the  case. 
The  true  theory  is,  that  the  statute  makes  the  mortgage  void  as 
against  creditors,  and  if  then  the  equity  of  redemption  be  in 
the  debtor,  he  has  the  whole  tide  in  him,  and  the  creditor's 
execution  attaches.  Test  the  defendant's  positicm  in  another 
way.  If  Dwight  had  no  interest  in  which  the  mortgagees'  rights 
could  mei^  it  must  be  those  rights  themselves  which  the 
defendant  acquired  by  his  execution  sale.  But  does  the  defend- 
ant admit  any  right  of  the  receiver  to  redeem  the  buffet?  If 
such  redemption  were  proposed,  must  the  whole  mortgage 
money  be  paid,  $200,000  and  more? 

m.  The  n^lect  of  the  receiver  to  take  possession  of  the 
property  raises  no  presumption  of  fraud  against  his  title.  He  is 
not  ¥rithin  the  statute,  because  he  does  not  claim  under  any 
assignment  by  the  debtor  {Porter  v.  WiUiams,  5  SelA,  147,  148  X 
but  by  the  appointment  of  the  Court  in  tnvUum.  And  if  he 
were  within  the  letter  of  the  statute,  it  would  not  be  applicable 
to  an  officer  of  the  Court  (And  see  Bew  v.  Barber^  8  Cow.  B., 
272.) 

TV.  The  defendant  has,  therefore,  seized  and  sold  property  in 
which  the  receiver  has  either  the  whole  tide  and  interest,  or  at 
least  a  right  of  possession  and  good  title  against  all  but  Brown 
Brothers  k  Co.  The  receiver  is,  therefore,  entitled  to  judgment^ 
and,  the  defendant  being  a  stranger,  to  judgment  for  the  full 
value  of  the  buffet 

Y.  The  appointment  of  the  receiver,  considered  as  made  under 
Brown  Brothers'  supplementary  proceedings,  and  at  a  time  when 
their  mortgage  was  in  full  force  against  the  world,  gives  him  a 
good  tide  to  the  property  in  question,  as  against  the  defendanVa 
execution. 

R  W.  Stoughion,  for  the  defendant 

L  The  receiver,  by  virtue  of  his  appointment  as  such,  was 


NEW  TOBE— DECEMBER,  1868.  666 

Fessenden  y.  Woods. 

entitled  to  take  only  such  property  as  Dwight  possessed  on  the 
31st  of  July,  1866,  or,  at  most,  when  the  order  was  made. 

As  to  all  proper^  subsequently  acquired,  it  could  be  reached 
only  by  supplemental  complaint  or  proceedings.  {Browning  y. 
ife«w,  8  Paige,  572.)  ' 

Until  the  24th  day  of  December,  1866,  the  mortgage  referred 
to  remained  perfectly  yahd  as  against  Dwight  and  his  creditors, 
and  on  that  day  it  ceased,  as  against  such  creditors  and  h(ma  fide 
purchasers  for  value,  haying  no  notice  of  the  mortgage,  to  be  of 
any  force  whateyer. 

It  was  not,  therefore,  an  invalid  or  fraudulent  instrument^ 
which  could  have  been  impeached  by  the  receiver  at  the  date  of 
his  appointment 

It  was  then  perfectly  valid  as  against  him,  and  therefore,  he, 
by  force  of  such  appointment,  was  vested  with  no  right,  title  or 
interest  in  or  to  the  property  covered  thereby. 

If  we  assume  that  he  might  impeach  fraudulent  conveyances, 
made  by  Dwight,  they  would  be  such  only  as  were  then  in  exis- 
tence, and  at  that  time  subject  to  be  impeached  by  his  creditors, 
or  those  representing  them. 

The  receiver,  therefore,  had  no  more  right  to  take  this  pro- 
perty  because  of  the  fidlure  of  Brown  Brothers  to  file  the  mort- 
gage, by  reason  whereof  their  right  to  it  as  against  creditors 
ceased,  than  he  would  have  had  to  take  property  acquired  by 
Dwight  subsequent  to  the  entry  of  the  order  appointing  him 
receiver.  In  other  words:  All  the  rights  which  the  receiver 
acquired  were  such  as  became  vested  in  him  by  virtue  o^  and 
at  the  time  of)  bis  appointment  as  such. 

The  right  of  creditors  to  take  this  property  did  not  then  exists 
and  only  arose  upon  the  failure  of  the  Browns  to  file  a  copy  of 
the  mortgage,  as  above  stated.  Hence  it  follows,  that  no  such 
right  could  have  vested  in  the  receiver  in  the  August  preceding. 

II.  The  object  of  a  creditor's  bill,  and  of  proceedings  supple- 
mental to  execution,  is,  to  sequestrate,  for  the  benefit  of  credi- 
tors, all  such  interests  and  property  as  cannot  be  taken  upon 
execution. 

No  right  to  seize  this  property,  under  execution  or  otherwise, 
existed  in  creditors,  until  after  the  24th  of  December,  1856.  Up 
to  that  time,  Dwight  had  remained  in  the  actual  possession  c^ 
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the  property  mortgaged,  nor  had  the  receiver  nutde  any  attempt 
to  take  posaession  o^  or  exercise  any  control  whatsoever  over 
the  same. 

I^  therefore,  it  could  be  said,  that  he  might  have  taken  sach 
possession,  his  failure  so  to  do,  or  to  make  any  attempt  in  that 
direction  until  after  its  seizure  upon  execution,  gave  to  the  credi- 
tors in  whose  behalf  it  was  so  seized,  a  right  prior  to  and 
stronger  than  any  which  can  be  set  up  on  behalf  of  a  receive, 
whose  function  it  is  to  seize  and  collect  only  such  equitable 
interests  and  property  as  the  debtor  was  entitled  to,  or  as  his 
creditors  might  have  reached  at  the  time  of  filing  the  bill,  or  of 
commencing  supplemental  proceedings,  as  the  case  may  be. 

By  the  Couet.  Hoffkak,  J. — It  is  unnecessary  to  inquire 
whether  the  mortgage  to  James  Brown  and  others  is  valid  or 
not,  as  between  the  mortgagees  and  the  other  parties  in  this 
action.  When  the  receiver  was  appointed  he  became  entitled  to 
the  possession  of  the  buffet  in  question,  either  subject  to  the 
claim  upon  the  mortgage  or  discharged  from  its  lien.  He  would 
take  the  property  and  its  proceeds  for  the  benefit  of  the  mortgagee, 
if  it  was  valid,  or  for  the  benefit  of  those  next  entitled,  if  they 
could  set  it  aside.    His  title  was  not  in  either  aspect  varied. 

The  plaintiff  was  appointed  receiver  on  the  6th  of  Augost, 
1856,  by  an  order  made  in  the  action  brought  by  The  Sun  Mutual 
Insurance  Company,  under  proceedings  upon  their  judgment  of 
the  31st  of  July,  1866.  This  was  ten  paonths  before  the  executiQii 
on  the  judgment  in  &vor  of  Woods  was  issued.  That  order 
divested  the  title  and  interest  in  the  property  from  the  judgment 
debtor,  and  vested  it  in  the  receiver.  {lirtery,  WiOiams^  5  Seld^ 
142;  Mbmonstan  y.  McLoud,  16  N.  Y.  K,  544.)  An  assignment 
also  is  stated  to  have  been  executed. 

When  then  the  levy  was  made,  no  legal  right  remained  in 
the  judgment  debtor.  He  had  no  property  which  could  be 
seized.  It  was  in  another  by  operation  of  law.  It  was  in  the 
custody  of  the  law,  and  of  tiie  Court  appointing  the  receiver. 
And  this  &ct  became  known  to  the  execution  creditor,  the 
de&ndant,  before  the  sale,  although  after  the  levy. 

This  might  ^pear  necessarily  to  determine  tiie  case  in  &vor 
of  the  plaintiff;  but  yet  th^re  is  one  circumstance  to  be  regarded. 
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The  Teoeiver,  appointed  in  August,  1856,  neglected  to  take  poe- 
Bession ;  left  the  debtor  in  uninterrupted  control^  and  in  June, 
1857,  the  execution  creditor  so  finds  it 

I  think,  however,  that  the  rule  which  prevails  as  to  executions, 
supplies  an  analogy  to  govern  this  case.  I  understand  that  rule 
to  be,  that  if  a  sheriff  neglect  to  complete  a  levy  by  a  sale,  with 
merely  the  acquiescence,  but  no  positive  act  of  interference  of 
the  first  execution  creditor,  the  right  of  the  latter  wiU  not  be 
superseded  by  a  subsequent  execution.  {Herkimer  County  Bank  v. 
jftwn,  6  Hill,  282 ;  KThower  v.  Barnard,  5  Hill,  877.)  In  Cosher 
V.  Peterson,  dted,  (7  Halsted,  291,)  Ch.  J.  Ejrxpatricc  states 
the  law  thus:  ''If  the  execution  should  not  be  pursued,  and  a 
subsequent  one  be  levied  on  the  same  property,  then  it  will 
always  be  a  question  whether  the  first  was  kept  up  merely  by 
color,  and  for  firaudulent  purposes."  (1  South.,  817.) 

TJpon  this  principle,  the  legal  title  of  the  plaintiff,  prior 
in  date,  ought  I  think  to  prevail.  Whether  the  assent  of  the 
persons  to  his  appointment,  gives  them  any  rights  as  judgment 
and  execution  creditors,  need  not  now  be  inquked  into. 

The  receiver  will  hold  the  money  for  those  who  may  be 
entitled  to  it,  and  cannot  pay  it  away  without  an  order  of  court, 
made  when  the  rights  of  the  parties  are  determined. 

Judgment  should  be  ordered  for  the  plainti^  for  the  value  of 
the  property,  with  interest  from  the  time  of  the  sale. 

Woodruff,  J. — It  is  not  material  in  this  case  to  inquire  whether 
as  between  James  Brown  and  others  and  the  plainti£^  the  mort- 
gage to  the  former  is  a  valid  security  or  ceased  to  be  valid  as 
against  the  other  judgment  creditors  by  reason  of  the  omission 
to  refile  (as  to  which  see  4  Kern,,  71.)  The  validity  or  invalidity 
of  that  mortgage  cannot  determine  the  rights  of  the  parties  to 
this  suit  as  between  themselves. 

If  the  mortgage  to  Brown  and  others  is  invalid,  it  is  alike 
invalid  as  to  each  of  the  parties  to  this  action,  and  their  rights 
must  be  determined  by  their  relations  to  the  subject,  just  as  they 
would  be  if  no  such  mortgage  had  existed. 

If  that  mortgage  is  valid  as  to  either  of  these  parties,  it  is  so 
as.  to  both,  and  as' before,  their  rights,  between  themselves, 
depend  upon  other  questions. 
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Whether  the  mortgage  was  valid  or  invalid,  the  plaintiff 
when  he  was  appointed  receiver  became  entitled  to  the  posses- 
sion of  the  buffet  in  question.  His  right  to  the  buffet  was  sub- 
ject to  the  claim  of  Brown  and  others  as  mortgagees  onlj.  If 
^e  lien  of  the  mortgage  had  ceased  as  to  him,  then  his  title  to 
the  property  was  absolute.  If  such  lien  had  not  then  ceased, 
then  he  acquired  a  right  of  possession  and  a  right  to  redeem  the 
property,  or  in  other  words,  he  had  a  title  to  the  property,  sub- 
ject to  the  mortgage. 

As  between  the  plaintiff  and  the  defendant,  the  plaintiff's 
right  and  title  was,  at  the  time  of  his  appointment,  prior  in  time 
and  in  equity  to  the  right  of  the  defendant  to  seize  the  property 
on  an  execution  subsequently  issued. 

The  judgment  in  favor  of  the  Sun  Mutual  Insurance  Com- 
pany, was  recorded  and  docketed  (January  15,  1856,)  before 
the  judgment  in  favor  of  the  plaintiff  (February  1, 1856).  Pro- 
ceedings supplementary  to  execution  were  had  at  the  instance  of 
the  insurance  company.  Dwight  was  enjoined  against  disposing 
of  his  property,  and  tiie  plaintiff  was  appointed  receiver,  and  in 
obedience  to  the  order  then  made,  Dwight  executed  an  assign- 
ment to  the  plaintiff  as  such  receiver,  and  all  this  was  done  in 
July  and  August^  1856,  ten  months  before  the  issuing  of  the  exe- 
cution on  the  defendant's  judgment^  on  which  the  property  was 
taken. 

By  instituting  supplementary  proceedings,  in  the  nature  of  a 
creditor's  bill,  the  judgment  creditors  by  whom  they  were  insti- 
tuted, and  the  receiver  on  their  behalf  acquire  a  prdference  over 
other  creditors  in  respect  to  any  property  discovered,  subject 
only  to  prior  liens,  which  may  have  been  acquired  by  prior 
proceedings  of  the  same  nature. 

As  between  these  parties  therefore,  the  remaining  question  is, 
whether  the  receiver's  tide  was  lost)  or  is  to  be  held  invalid  as 
against  the  defendant^  because  the  receiver  had  not  taken  actual 
possession  of  the  buffet  before  the  defendant's  execution  was 
levied  thereon?  For  as  between  these  parties  the  question 
whether  the  plaintiff  will  be  ultimately  directed  to  apply  the 
funds  in  his  hands,  in  the  first  instance  to  the  payment  of  the 
judgment  of  Brown  and  others,  (which  was  the  first  judgment 
xecx>vered  against  Dw^ht}  or  not^  does  not  ante    Brown  and 
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Others  instituted  the  first  pTOceedmesupplementarj  to  execution ; 
that  proceeding  is  still  pending.  The  Court  or  Judge  would  not 
appoint  two  receivers  of  the  same  property.  And  presumptively 
the  ultimate  appropriation  of  the  property  in  the  receiver's  hands 
will  be  among  creditors,  instituting  such  proceedingSi  in  the 
order  of  priority,  corresponding  with  the  times  when  those  pro- 
ceedings were  respectivdy  commenced. 

To  recur  then  to  the  remaining  question  above  stated. 

There  is  no  pretense  of  any  actual  fraud  or  collusion.  There 
is  no  evidence  tiiat  the  delay  of  the  receiver  in  taking  possession 
was  by  the  consent  or  direction  or  even  with  the  assent  of  the 
creditors  at  whose  instance  he  was  appointed.  Under  such  cir- 
cumstances the  judgment  creditors  ought  not  to  be  prejudiced 
by  that  delay.  The  receiver  is  the  officer  of  the  Court  and 
acts  under  its  direction,  or  that  of  the  Judge  by  whom  the 
appointment  was  made.  To  the  creditors  on  whose  behalf 
he  acts,  his  relation  is  similar  to  that  of  a  sheriff;  as  to  whom 
see  the  cases  5  Hill,  877 ;  6  id.,  232. 

At  the  time  the  defendant's  execution  was  levied  and  the  pro- 
perty was  sold,  there  was  no  legal  title  in  Dwight  the  judgment 
debtor.  When  the  property  was  sold,  the  defendant  had  actual 
knowledge  of  the  plaintiff's  title  as  receiver. 

No  rule  of  law  and  no  equities  between  the  parties  warranted 
the  defendant  in  proceeding  to  sell  the  property  in  disr^ard  of 
the  plaintiff's  titie,  forthere  is  no  proof  of  any  bad  &ith  or  that 
the  plaintiff's  title  was  sought  to  be  used  as  a  protection  to 
Dwight  or  to  hinder  or  delay  his  creditors. 

The  plaintiff  should  have  judgment  for  the  value  of  the 
property  with  interest  ftom  the  time  of  the  sale. 

BoswoBTH,  Ch.  J. — I  concur  in  the  oondusion  last  stated,  and 
in  the  reasons  assigned  by  Woodbuff,  J. 

Judgment  for  the  plaintiff  for  the  value  of  the  property  and 
interest  fixnoa  the  time  of  the  sale^  with  costs. 
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Abujlh  p.  Guimrcts,  Plaintiff  and  Bespondenti  v.  OouYXBNBtJS 
Mqrris,  Appellant 

L  It  is  essentUl  to  a  counter-daim,  as  defined  by  the  Code,  that  it  be  a  cuuo 
of  action  in  &Tor  of  the  defbndant^  and  against  the  plaintiff  in  the  action. 

2.  In  an  action  by  the  indorsee  of  a  note  against  the  maker,  (where  the  note 
by  its  terms,  is  payable  "on  demand  after  date/'  and  where  it  was  trans- 
lerred  by  the  payee  over  two  years  after  its  date;)  the  maker  cannot  set  off  a 
demand  against  th^  pajee  gro^i^ing  out  of  a  partnership  between  such  maker, 
the  payee,  and  a  third  person ;  when  there  has  been  no  aocounting  between 
such  partners,  nor  any  balance  agreed  upon,  as  due  from  the  payee  to  tho 
maker,  prior  to  sudi  transfer  of  the  note. 

3.  Such  a  demand,  although  an  aooounting  between  the  partners  might  estab- 
lish its  eadstence,  is^  until  the  accounting  has  been  had,  unliquidated,  and 
not  capable  of  being  asoertained  by  "calculation,"  within  the  meaning  of 
thatword,aau8edin8ub.  3,  of  {32^  of2B.  &,  354.  Such  a  demand  can- 
not be  set  off  at  law. 

4.  Neither  could  such  a  demsnd  be  enforced  as  a  set-off  against  the  notea^  in 
a  suit  brought  for  that  purpose  against  the  payee  ^  about  the  time  of  and 
before  its  transfer^  without  alleging  and  proving,  uUer  aUa,  that  the  payee 
was  then  insolvent;  or  some  other  fiuct  which  would  prevent  the  maker 
from  collecting  fit>m  the  payee  any  sum  that^  upon  such  accounting,  it 
might  be  adjudged  .tha  payee  owed  and  should,  pay  to  the  maker. 

5.  The  indorsee  and  holder  of  a  note,  (who  brings  a  suit  upon  it  against  the 
maker,)  is  ^  the  real  party  in  interest**  within  the  meaning  of  §  111  of  the 
Code;  if  be  has  purchased  it  absolutely  and  in  good  &ith;  altho^h  by 
the  terms  of  his  pnrchaaehe  Is  not  to  pay  the  contract  price  uBiil  the  note 
is  collected. 

Q.  A  plaintiff  who  has  an  absolute  right  to  the  money  due  on  a  note,  and  to 
receive  and  ^propriate  it  to  his  own  use,  when  recovered,  is  the  real  party 
in  interest;  although  the  payee  of  the  note  may  be  interested  in  the  event 
of  the  suit^  in  such  wise,  that  if  the  note  be  not  collected  he  will  not  reoave 
anything  as  its  price,  or  by  reason  4>f  his  indorsement  and  sale  of  it 

7.   Exceptions  taken  on  the.trial  of  a  cani^  and  not  called  to  the  attentkm  of 
the  Ck>urt  on  the  argument  of  an  appeal  fit>m  the  judgment^  taken  by  the 
party  excepting,  nor  alluded  to  iQ  the  points  submitted  by  him  on  aoiih 
argument^  will  be  deemed  to  have  been  abandoned  by  him. 
(Before  Bobwortb,  CL  J.,  and  HomcAN,  J.) 

Heard,  November  4th;  decided,  December  4th,  1858. 

This  is  an  appeal  by  the  defendant  from-  a  judgment  entered 
against  him>  March  27,  1858^  on  the  leport  of  Hamilton  W. 
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Bobinson,  Esq.,  as  leferea  The*  action  was  commeaoed  about 
the  7th  of  June,  1856,  agamst  the  defendant  aa  the  maker  of  two 
several  promissory  notes,  which  with  the  indorsements  thereon, 
lead  a9  follows,  viz. : 

"$1,000,  New  Yobjc,  October  25th,  1S52. 

"  On  demand  of  one  day  after  date,  I  promise  to  pay  to  the 
order  of  James  B.  Sargent^  ten  hundred  dollars,  with  interest  at 
the  rate  of  7  per  cent  per  annum,  value  received. 

"  G0UV«»N8Fft  MQWW, 

^*Qf  Jiorrisania." 

(Indorsed) 
"  Pay  Samuel  J.  Prime,  or  order.— Jas.  B.  Sargbnt." 
"Pay  to  A.  P.  Cumings,  or  order. — Samu»l  J,  Pjwmb." 

"$2,119t»^*  Nbw  Yom,  November  18tb,  1858. 

"  On  demand  after  date,  I  promise  to  pay  to  the  order  of 
James  B.  Sargent  twenty-one  hundred  and  nineteen  tVt  dollars, 
with  interest  at  the  rate  of  7  per  cent  per  annum,  value  received. 

"GouvsBNSUB  MoBma, 

<«of  MorrisMua," 

(Indorsed) 
"  Pay  Samuel  J.  Prime,  or  order.— Jija.  B.  SABaw?." 
"Pay  to  A-  P.  Ouming»,  or  order.— Sakubl  J.  Pjmcj." 

ThB  oomplaint  is  in  dw  common  form  of  s  comj^aint  by  the 
seeond  indonee,  against  the  maker  of  a  note,  and  counts  upon 
eadi  note  s^arately. 

The  answer  doi^  not  deny  the  making  Of  indorsing  of  the 
notes,  but  avers,  that  cm  the  18th  (^  September,  1868,  this 
defendant,  Joseph  W.  Allen  and  said  James  B.  Sargent  "were 
oontractois  and  copartners  in  the  business"  of  building  and 
equipping  the  Flushing  railroad.  Hat  Allen  and  Sargent,  had 
each  one-fourth,  and  this  defendant  one-half  interest  in  said  busi- 
ness ;  that  "  this  defendant  was,  from  the  commencement  of  the 
work,  under  the  same,  (the  contract  for  building  said  road) 
largely  and  constantly  in  advance  to  the  said  copartnership  for 
71 
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money  advanced  them,  and  laid  out  and  expended  in  and  about 
the  said  work,  and  for  railroad  iron  and  other  materials  fomiflhed 
therefor." 

That  the  notes  were  not  indorsed  by  Sargent  to  Prime,  or  by 
Prime  to  the  plaintLS|  until  more  than  two  years  after  that  date; 
that  they  were  then  '^  open  and  subject  to  all  and  any  equitable 
or  legal  ofi&et  which  the  said  defendant  herein  might  have 
against  the  said  James  B.  Sargent  by  reason  of  their  age;^'  that 
Prime  and  the  plaintiff  were,  and  that  each  of  them  was  bound 
to  take  notice,  and  knew  at  the  time  of  the  transfer  ip  Prime  and 
to  the  plaintiff,  that  there  was  at  that  time  an  open,  unsettled 
partnership  account  between  the  said  Morrris  and  Sargent,  on 
which  the  said  Sargent  was  then  indebted  to  the  said  Monia, 
defendant  herein,  in  certain  large  sums  of  money,  much  more 
than  the  whole  amount  of  both  of  said  notes,  with  all  interest 
and  charges  thereon." 

It  also  avers,  that  the  notes  were  ind,orsed  and  delivered  by 
Sargent  to  Prime,  "  with  intent  to  avoid  the  payment  by  him  of 
so  much  of  his  just  indebtedness  at  the  time  to  the  defendant 
herein,  and  to  avoid  the  set-off  which  he  knew  the  said  Morris 
had  against  the  whole  amount  of  the  said  notes,  and  the  interest 
and  charges  thereon." 

That  Prime,  in  receiving  the  notes  from  Sargent,  and  the 
plaintiff  in  receiving  them  from  Prime,  were  acting  in  collusion 
with  Sargent  and  seeking  to  assist  him  ''in  avoiding  the  pay- 
ment of  so  much  of  his  just  indebtedness  to  this  defendant^  and 
to  avoid  the  set-of^  which  this  defendant  had  against  the  whole 
amount  of  said  notes ;"  that  lieither  Prime  nor  the  plaintiff  paid 
more  than  a  nominal  consideration  for  the  notes,  and  that  said 
'*  Sargent  is  still  the  true  party  interested  in  said  notes,  and  that 
this  action  is  prosecuted  for  his  benefit^  and  in  fraud  of  the  rights 
of  this  defendant  to  his  set-off  against  said  notes." 

It  also  avers,  that  since  the  1st  of  January,  1854^  Sargent  has 
always  been  indebted  to  Morris  ''in  a  sum  of  not  less  than  the 
whole  amoimt  of  both  of  said  notes,  with  all  interest  and  charges 
thereon,  by  reason  of  money  advanced  the  said  copartnership, 
and  laid  out  and  expended  in  and  about  the  said  work  on  the 
Flushing  railroad,  and  for  railroad  iron  and  other  materials 
ftimished  therefor  by  this  defendant  to  and  for  the  said  copart- 
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nership,  and  for  their  benefit  Which  indebtedness  the  said 
Sargent  has  heretofore  refused  to  pay  off  and  settle ;  and  an 
action  was  commenced  before  the  commencement  of  this  action 
and  is  now  pending  in  Chancery  before  the  Chancellor  of  the 
State  of  New  Jersey,  in  which  this  defendant  is  complainant, 
and  the  said  Allen  and  Sargent  defendants,  to  compel  them  to 
render  an  account,  with  this  defendant,  in  and  about  the  affairs 
of  said  copartnership,  and  to  pay  over  to  him  the  amount  which 
shall  be  found  due  on  such  accounting,  in  which  action  both  of 
the  said  defendants  have  appeared." 

At  the  trial,  the  referee  decided,  "  that  the  matters  stated  in 
the  answer  by  way  of  set-off  or  counter-claim,  did  not  constitute 
a  defense  to  the  plaintiff's  claim  and  that  he  would  hear  no 
evidence  on  them,  but  that  there  was  an  allegation  in  the  answer 
that  the  plaintiff  was  not  the  real  party  in  interest,  and  that 
upon  this  point  he  would  hear  the  defendant's  evidence.  To  the 
former  part  of  this  decision  the  defendant  excepted." 

The  defendant  called  as  witnesses  in  his  behalf;  the  plaintiff 
and  said  Prime,  and  no  others.  Mr.  Pi-ime  testified  that  he  and 
Sargent  married  sisters ;  that  'the  latter  died  in  March,  1857. 
That  he  received  the  notes  sued  on,  from  Sargent  about  Septem- 
ber, 1855,  a  few  days  before  he  parted  with  them  to  the  plaintiff. 
That  he  received  the  notes  from  Sargent  under  the  following 
circumstances:  "Mr.  Sargent  was  in  delicate  health,  and  I 
was  anxious  that  his  affairs  should  be  arranged  with  reference 
to  the  interests  of  his  family,  in  case  of  his  sudden  removal  by 
death;  I  stated  to  him  my  anxiety  on  that  head;  that  hLs 
business  was  railroad  business,  ^posing  his  life  to  particular 
hazard ;  I  asked  him  to  give  me  any  property  that  he  might 
have,  that  I  might  make  it  available  to  his  £eunily  in  case  of  his 
death ;  npt  long  after  that  conversation  he  gave  me  these  notes ; 
I  paid  him  nothing  for  these  notes ;  they  were  given  to  me  to 
hold  and  make  such  use  of  for  his  family  as  I  might  please, 
entirely  subject  to  my  control;  Mr.  Sargent  gave  no  special 
reason  for  transferring  to  me  these  notes  in  preference  to  other  ^ 
property ;  there  was  no  writing  in  trust  in  reference  to  them." 

"  Q,  What  cause  had  you  for  desiring  to  transfer  these  notes 
to  Mr.  Cumings? 

^^A.  Because    Mr.  Cumings  was   residing  in  Westchester 
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county  in  the  neighborhood  of  Mr.  Morris,  and  as  I  waa  a 
cleigjman  and  not  much  accustomed  to  flnsincial  affisdrs,  I  pre- 
ferred to  pas^  the  notes  to  Mr.  Cumings."    .    .    . 

"  I  received  from  Mr.  Cumings  for  said  notes  his  promise  to 
give  me  Cemetery  of  the  Evergreens  stock;  it  was  worth,  I 
understood,  seventy-five  per  cent;  I  was  to  receive  a  sufficient 
amount  to  satisfy  the  notes ;  it  has  never  been  transferred  to  me 
on  the  books  of  the  company  or  otherwise ;  I  have  not  this 
promise  of  Mr.  Cumings  in  writing;  it  never  was  put  in  writing; 
I  hav^  no  control  over  the  stock  except  Mr.  Cumings'  word  for 
it;  he  repeatedly  offered  it  to  me,  it  is  solely  through  my  neglect, 
I  have  not  received  it."  ..."  I  presume  I  did  state  to  him  the 
manner  in  which  I  became  possessed  of  these  notes ;  but  I  can- 
not state  this  positive^ )  I  can't  say  that  I  did ;  I  indorsed  the 
notes  over  to  Mr.  Cumings."  .  •  "  My  agreement  with  Mr. 
Cumings  was  that  he  was  to  give  me  Cfemetery  of  the  Ever- 
greens stock,  or  an  equivalent;  I  did  not  agree  with  Cumings 
they  should  be  an  equivalent  if  returned."  .  .  "  Mr.  Sargent 
never  mentioned  to  me  that  he  had  any  controversy  with  Mr. 
Morris,  or  that  Morris  had  any  claim  against  him ;  I  had  no 
notice  that  there  was  any  claim,  ofifeet  or  deifense  to  the  notes." 

Cumings  testified,  that  the  notes  were  to  be  paid  for  in  Ceme- 
tery of  the  Evergreens  bonds,  at  75  per  cent  of  their  par  value; 
that  they  were  worth  that  sum ;  "  Mr.  Prime  waa  to  guarantee 
the  notes  to  ine."  .  .  "In  case  the  notes  should  not  be  col- 
lected, the  bonds  will  remain  with  and  belong  to  me;  I  shall  not 
part  with  them." 

The  defendant  ofifered  to  prove 

"Ist  That  James  R  Sargent^  die  pay©e  of  the  notes  in 
Question,  was  from  the  eighteenth  day  of  April,  1858^  to  Febni- 
^kry  21st,  1866,  a  co-contractor  with  Gbuvemeur  Mortis^  defendant 
herein,  and  a  certain  Joseph  W.  Alien,  in  building,  con^tnicting 
and  equipping  the  Flushing  Bailroad  in  Queens  county.  New 
York,  in  which  said  contract^  and  in  carrying  on  the  Winess' 
thereoi^  the  defendant  was  from  the  commencement  of  the  work 
under  the  same,  to  the  finishing  and  delivery  therec^  largely 
and  constantly  in  advance  to  his  said  co-contractors  fer  money 
tuivanced  them  and  laid  out  and  expended  in  and  about  the  said 
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work,  and  for  x^ilroad  iron  and  otber  materials  furnished  there- 
for, at  no  tune  less  than  thirteen  thousand  dollars,  and  generally 
more  than  fifty  thousand  dollars,  of  whioh  sum  said  Sargent 
wae  indebted  to  said  Morris,  on  the  first  day  of  August,  1855, 
not  l€i^  ithan  six  thousand  five  hundred. and  forty-three  dollars, 
and  has  continued  so  indebted  ever  since. 

'^2df  That  tbe  contract  was  finished  and  the  work  deliyered  to 
the  Flusl^g  Railroad  Company,  and  accepted  by  them  in  May, 
1855;  and  that  the  said  James  B.  Sargent  was  on  that  day,  and 
has  0yer  si^oe  been,  indebted  to  the  said  Gouvemeur  Morris  upon 
the  said  oontr^t,  and  upon  account  stated  by  said  Morris,  in  the 
6UQI  of  six  thousand  five  hundred  and  forty-three  dollai;s. 

''3d.  That  the  said  Ja,mes  B.  Sargent  is  dead,  and  his  estate  is 
insolvent  and  insufficient  to  pay  the  ssid  sum  of  six  thousand 
five  hundred  and  forty -three  dollars,  by  the  sum  of  more  than 
£>ur  thousand  five  hundred  dollars. 

''The  referee  stated  that  he  would  allow  the  defendant  to  give 
evidence  <^  such  alleged  fitcts,  if  the  defendant  would  accom- 
pany l^e  same,  vrith  proof  to  show  an  account  stated  between 
Morris  and  Sargent 

«"  The  defendant  not  offering  such  proof  of  account  stated,  the 
referee  refused  to  receive  evidence  of  the  fects  so  offered  to  be 
proved  by  the  defendant,  and  excluded  the  same.  To  which 
ruling  and  reAisal  to  receive  evidence,  the  defend^it  then  and 
.there  duly  excepted." 

After  the  defendant's  counsel  had  summ^  up,  the  referee 
allowed  the  plaintiff  to  prove,  by  William  C.  Prime  that  "the , 
b&ndsvi  the  cemetery  are  the  only  stock  or  evidence  of  the  stock 
that  exists,"  and  that  "the  bonds  are  transferable  without  con- 
sent of  the  company,  by  assignment  or  oth^r  legal  way." 

The  introduction  of  this  evidence  was  objected  and  excepted 
to  "on  the  ground  ihat  the  case  on  both  sides  having  been 
dosed,  and  having  been  summed  up  by  the  defendant,  the  plain- 
tiff had  no  right  to  open  the  case,  and  supply  such  testimony  as 
he  might  find  necessary  to  fill  up  the  gaps  in  his  prooi^  after  the 
evidence  already  in  had  been  commented  on  by  defendant's 
counsel." 

The  referee  in  his  report  states,  as  follows;  "I  do  find  aa 
matters  of  fact: 
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"  That  James  B.  Sargent,  the  payee  of  the  promissory  notes 
in  the  complaint  mentioned,  transferred  said  notes  by  indorse- 
ment thereof  to  Samuel  J.  Prime,  and  delivered  the  same  to  said 
Prime  to  hold  and  make  such  use  thereof  for  the  benefit  of  the 
family  of  said  Sargent,  as  he,  the  said  Prime,  might  in  his 
discretion  choose  to  make.  That  in  a  few  days  after  said  notes 
were  so  transferred  to  said  Prime,  to  wit,  on  the  29th  day  of 
September,  1855,  he  transferred  the  said  notes  to  the  plaintiff 
for  a  valuable  consideration  agreed  to  be  given  or  paid  therefor 
by  the  plaintiff^,  to  wit,  the  plaintiff  agreed  to  give  said  Prime 
therefor,  when  the  said  notes  were  paid,  the  amount  thereof  in 
the  bonds  of  *  The  Evergreens  Cemetery  Company,'  estimating 
such  bonds  at  seventy -five  cents  on  the  dollar. 

"  That  it  is  not  shown  or  proved  on  the  part  of  the  defendant 
that  such  transfer  to  said  Prime  was  made  under  any  collusion 
with  said  Sargent,  or  with  any  purpose  or  intent  to  Assist  him 
in  avoiding  the  payment  of  any  such  indebtedness  to  the  defend- 
ant, or  any  set-off  which  the  defendant  had  as  against  said  notes 
in  the  hands  of  said  Sargent.  That  said  James  B.  Sai^ent 
was  not  at  the  time  of  the  answer  in  this  cause  the  party  inte- 
rested in  said  notes,  and  this  action  is  not  prosecuted  for  his 
benefit  or  in  fraud  of  any  rights  of  the  defendant,  but  that  the 
plaintiff  was  and  is  the  holder  and  owner  of  said  promissory 
notes  as  is  alleged  in  the  complaint 

"  And  I  do  further  find,  that  the  affairs  of  the  copartnership 
between  said  defendant  James  B.  Sargent  and  Joseph  W.  Allen, 
*  in  said  answer  mentioned,  were,  at  the  time  of  joining  issue  in 
this  action,  open  and  unsettled,  and  no  adjustment,  settlement 
or  other  statement  of  any  indebtedness  of  lany  of  said  copartners 
to  said  copartnership,  or  to  one  another  on  account  thereof  had 
ever  been  made. 

"  And  I  do  further  find  as  matter  of  law  that  the  defendant  is 
not  entitled  to  any  equitable  set-off  against  said  notes  for  or  in 
respect  to  any  rights  or  claims  which  he  might  have  had  against 
Sargent  on  account  of  said  copartnership  matters. 

"  That  the  plaintiff  is  entitled  to  recover  against  the  defendant 
the  amount  of  said  two  promissory  notes  in  the  complaint  men- 
tioned, together  with  eleven  hundred  and  sixty-two  dollars  and 
eighty-four  cents,  interest  thereon,"  amounting  in  all  to  $4,286.53 ; 


NEW  YOBK— DECEMBER,  1858.  567 

Cumings  v.  Morris. 

and  that  judgment  ought  to  be  entered  in  favor  of  the  plaintiff 
against  the  defendant  for  that  amount,  besides  costs. 

The  defendant  excepted  to  the  referee's  conclusion  of  law,  and 
also,  specially,  to  several  of  his  conclusions  of  fiEict 

Judgment  having  been  entered  on  the  report^  the  defendant 
appealed  from  it  to  the  Gteneral  Term. 

WiUiam  HiUher/ord  Jk  Bdbert  C,  Embree^  for  appellant. 

L  The  referee  erred  in  deciding  "  that  the  matters  stated  in 
the  answer  by  way  of  set-off  or  counter-claim  did  not  constitute 
a  defense  to  the  plaintiff's  claim,  and  that  he  would  hear  no 
evidence  on  them." 

1.  Because  the  notes  sued  upon  being  drawn  payable  on 
demand,  and  transferred  by  the  payee  three  years  after  date; 
the  plaintiff  holds  them  subject  to  all  the  equities  between  the 
defendant  and  James  B.  Sargent  {Furrrum  v.  Haskin^  2  Caines, 
869 ;  Loomis  v.  Puiver,  9  J.  R,  244 ;  Losee  v.  Dunking  7  J.  B., 
70;  Ferreiray.  Depew,  4  Abb.,  181 ;  18  How.  Pr.  B.,  84;  12  id., 
810;  2  Duer,  640;  Code,  §  112;  8  How.  Pr.  B.,  885;  Vassear  v. 
Livingston^  8  Kern.,  252;  Miller  v.  Losee,  9  How.  Pr.  B.,  857; 
Beardsley  v.  Stover,  7  How.  Pr.  B.,  294 ;  KneecUer  v.  Stembergh,  10 
How.  Pr.  B.,  70.) 

2.  To  make  the  answer  a  perfect  defense  to  the  notes  sued 
on,  it  is  not  necessary  that  tlie  indebtedness  of  the  plaintiff's 
assignor  to  the  defendant  should  be  a  liquidated  demand,  and  it 
matters  not  in  equity  whether  such  demand  be  liquidated  or 
unliquidated;  arises  under  a  partnership  or  any  other  contract,  if 
the  indebtedness  by  such  assignor  is  proved.  (  DiUaye  v.  NiUs,  4 

Abb.,  253 ;  Ferreira  v.  Depew,  4  Abb.,  181 ;   Wolf  v.  H ,  18 

How.,  84;  Davidson  v.  Bemingtxm,  12  How.,  810;  Oleason  v.  Moen, 
2  Duer,  640 ;  §  112  of  Code ;  Spencer  v.  Babcock,  22  Barb.,  885 ; 
Ga^  V.  AngeU,  8  How.,  885,  a  parallel  case  to  this  so  &r  as  it 
goes.) 

n.  The  referee  erred  in  excluding  the  testimony  offered  by 
defendant;  to  prove  the  indebtedness  of  Sargent  to  Morris,  the 
death  of  Sargent,  and  that  his  estate  was  insolvent 

For  the  reasons  stated  in  the  first  point  above,  and  because 
insolvency  of  the  assignor,  rendering  resort  to  him  by  the  defend- 
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ant  unavailmg  and  worthless,  raises  a  peculiar  equity  in  £ivor 
of  defendant  on  account  of  the  necessity  of  the  case,  and  the 
defendant  would  be  otherwise  without  redress.  {Lindscy  v.  Jadcr 
aariy  2  Paige,  681 ;  Gay  and  others  v.  Oay^  10  Paige,  S70 ;  Chance 
V.  Isaacs  and  others,  6  Paige,  694.  Ives  y.  MtUerj  19  Barb.  Sb  C. 
R.,  202,  overrules  Gage  v.  AngeU,  8  How.,  S36,  but  states  when 
a  court  of  equity  will  set  oflF.) 

ni.  The  referee  erred  in  finding  "that  it  is  not  shown  or 
proved  on  the  part  of  the  defendant  that  such  transfer  to  said 
Prime,"  [the  transfer  of  the  notes  in  question  by  Sargent  to 
Prime,]  "  was  made  under  any  collusion  with  said  Saigent,  or 
with  any  purpose  or  intent  to  assist  him  in  avoiding  the  payment 
of  any  just  indebtedness  to  the  defendant,  or  any  setoff  which 
the  defendant  had  i^inst  said  notes  in  the  hands  of  said  Sar- 
gent." [He  does  not  find  at  all,  on  the  dlegatioo  of  the  answer, 
that  there  was  collusion  for  that  purpose  between  the  plaintiff 
and  Prime.] 

Because  the  finding  is  against  the  evidence  before  the  referee. 
The  necessary  inference  from  the  facts,  proved,  standing  unex- 
plained, is,  that  there  was  such  collusion  to  avoid  ike  pa3rment 
of  a  just  indebtedness  from  Sargent  to  Morris,  not  only  between 
Sargent  and  Prime,  but  between  both  together  and  the  plaint^ 
h^ein. 

IV.  The  referee  «rTed  in  finding  "  that  James  B.  Sargent  was 
not  at  the  time  of  the  answer  in  this  cause,  the  party  interested 
in  said  notes,  and  this  action  is  not  prosecuted  for  his  besefit^  or 
in  finud  of  any  rights  of  the  defendant" 

And  also  in  finding  '^iJiat  the  plaintiff  was  and  is  the  bolder 
and  owner  of  said  promissory  notes  as  is  alleged  in  the  com* 
plaint"    For  tbe  reasons  above  stated. 

And  because  the  said  James  B.  Sai^ent  having  be^  shown 
to  have  been  insolvent  at  the  time  of  the  transfer  of  said  notes 
to  Prime  and  Cumings;  and  defendant  offering  to  show  on 
the  trial  that  Sargent's  estate  was  then  insolvent  The  proof 
offered  to  be  made  by  the  defendant  that  Saigent  was  in- 
debted to  him  before  the  transfer  of  said  notes,  and  down  to 
the  time  of  trial,  in  an  amount  greater  than  the  amount  of  said 
notes,  was  competent  to  show  a  good  and  equitaUe  set-off  and 
defense  to  sidd  notes;  and  especially  when  coupled  witih  the 
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&ct  that  QO  consideration  whatever  was  psdd,  or  agreed  to  be 
paid  for  said  notes,  either  by  Prime  or  Comings,  and  that  by 
fiulore  of  plaintiff  to  collect  these  notes^  neither  of  them  lose 
anything. 

The  equitable  presumption  of  ownership  at  least  is  that  the 
notes  really  belonged  to  Sargenii  in  his  lifetime,  and  to  his 
adminifttratrix  on  the  ttial  of  this  action,  and  all  equities  are 
open  againiA  them.  (§  111,  of  Code  of  Procedure.) 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest  {Farrir^ton  v.  Frankfort  Banlcy  24  Barb.  S.  C.  R,  561 ; 
Kaimm  V.  (Mver,  24  Barb.  S.  C.  R,  656;  AfcBride  v.  Farmers' 
Bank  of  Sakm,  25  Barb.  S.  C.  R,  657 ;  McKntght  v.  Simt,  S  Duer, 
616;  James  v.  Chalmers,  2  Seld.,  209. 

Y.  The  referee  erred  in  findings  as  matter  of  law,  ^  Tbat  the 
defendant  is  not  entitled  to  any  equitable  set-off  against  said 
notes,  for  or  in  respect  to  any  r^hts  or  claims  on  account  of  said 
copartnership  matters." 

Because  the  insolvency  of  Sargent  is  sufficient  to  open  all 
equities,  even  if  they  were  not  open  ibr  the  ot^er  ressons  above 
set  forth. 

Dan.  Marvin  &  Win.  0.  Primej  for  respondent 

I.  The  plaintiff  after  reading  the  notes,  and  o(Mztputmg  the 
amount  due,  was  entitled  to  move  for  judgment  upon  the  plead- 
ings. (New  Rules  of  the  Superior  Court,  April  11th,  1857, 
Code,  §  247 ;  Sedey  v.  JSngeU,  17  Baxb.,  530 ;  Flammer  v.  Kline, 
9  Practice,  216;  (Min  v.  Otmier,  1  Duer,  265.) 

II.  The  referee  did  not  err,  in  point  of  law,  in  excluding  the 
evidence  offered  on  the  part  of  the  defendant  to  establish  pay- 
ment,  a  set-off  or  a  counter-claim. 

The  averments  of  the  answer  amount  to  this :  that  there  was 
a  copartnership  between  the  defendant  and  Sargent  and  Allen ; 
that  defendant  had  made  advances,  and  the  firm  owed  him. 

It  is  not  alleged  that  the  firm  had  dissolved,  nor  that  a  settle- 
ment had  been  had,  or  the  accounts  or  the  balance  stated. 

The  offer  of  proof,  was  to  prove  that  from  April  18th,  1858, 
to  February  2l8t,  1856,  ihe  defendant  was  a  co^xArtractor  with 
Sargent  and  Allen  in  building  and  equipping  the  Flushing 
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railroad,  and  ivas,  at  all  times,  largely  in  advance  to  his  co-con- 
tractors, at  no  time  less  than  $13,000,  and  generally  more  than 
$50,000,  of  which  sum  Sargent  was  indebted  to  Morris,  on 
August  Ist,  1855,  not  less  than  $6,543,  and  has  continued  bo 
indeoted  ever  since;  that  the  contract  was  finished  in  May, 
1855 ;  that  Sargent  is  dead,  and  his  estate  insolvent 

(The  referee  offered  to  receive  such  evidence,  if  defendant 
would  prove  an  account  stated  between  Morris  and  Sargent) 

This  presents  the  question,  whether  as  between  the  parties  to 
the  present  action  an  unliquidated  partnership  account  could  be 
set  up  by  way  of  payment,  set-off  or  counter-claim  against  the 
notes  in  suit? 

in  1.  The  proposed  defense  was  not  available  as  a  counte^ 
claim  under  the  Code.    A  counter-claim  is  defined  to  be 

a.  A  claim  in  &vor  of  the  defendant  on  the  record. 

b.  A  claim  against  the  plaintiff  on  the  record.  (Code,  sec 
150.) 

The  claim  here  is  not  against  the  plaintiff,  but  agamst 
Sargent,  and  that  is  not  allowed  by  the  Code.  {DiUaye  v. 
NUea,  4  Abb.  Prac.,  258;  Ferriera  v.  Dqpew^  id.,  181;  Wo^  v. 
C.  E.  K,  13  How.  Prac.,  84;  Ives  v.  Mmer,  19  Barb.,  197; 
Spencer  v.  Baboock,  22  id.,  326 ;  Vassear  v.  Livingston^  8  KenL, 
248 ;  Ohason  v.  Moen,  2  Duer  R,  689.) 

2.  The  facts  set  out  in  the  answer  or  offered  in  prooi^  do  not 
establish  a  set-off  to  the  notes. 

a.  In  an  action  on  a  promissory  note,  a  set-off  must  have 
existed  before  the  transfer  and  must  have  then  belonged  to  the 
defendant  (Code,' sec.  112;  2  B.  S.,  2  ed.,  354,  sec  82,  subd.  9.) 

b.  It  must  have  been  a  demand  for  real  estate  sold,  or  for 
personal  property  sold,  or  for  money  paid,  or  services  done,  or 
else  it  must  have  been  liquidated,  or  be  capable  of  being  asce^ 
tained  by  calculation. 

c.  It  must  have  been  a  demand  against  the  former  holder  or 
payee,  and  not  against  him  and  another  jointly.  {BeAe  v.  BviJO^ 
12  Wend.,  504;  Plets  v.  Johnsm,  8  Hill,  112 ;  Ladue  v.  HaH,  4 
Wend,  588;  BeOcmp  v.  Mclntire,  2  Abb.,  266.) 

d.  The  present  demand  is  not  for  real  estate  nor  personal 
property  sold,  nor  for  money  paid,  nor  services  done.  Nor  is  it 
liquidated,  nor  can  the  amount  be  ascertained  by  calculation. 
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It  is  not  pretended  that  any  settlement  of  the  partnership  aJSairB 
has  ever  taken  place.  ^ 

IV.  The  unliquidated  partnership  accounts,  where  there  has 
been  no  settlement  between  the  partners,  and  especially  where, 
as  in  the  present  case,  the  partnership  was  between  three  per- 
sons, only  one  of  whom  is  a  party  to  the  suit,  cannot  be  made 
a  defense  in  any  way  to  the  present  action. 

1.  There  is  no  case  made  out  for  a  contribution. 

2.  There  is  no  demand  for  which  an  action  would  lie  against 
Sargent. 

8.  The  defendant's  sole  remedy,  and  which  he  has  pursued, 
is  a  bill  for  an  account  against  his  copartners. 

4.  Until  the  affairs  of  the  firm  are  wound  up  and  settled, 
what  one  copartner  may  owe  is  not  a  debt  due  to  one  copartner, 
but  to  the  firm ;  nor  is  the  indebtedness  of  the  firm  to  one  of  the 
members  a  debt  due  to  him,  from  the  other  partners  individu- 
ally. {Ives  V.  MiUer,  19  Barb.  R,  1855,  Gen.  Term,  4  Dist., 
Hand,  Cady,  Allen  and  James,  Justices,  and  cases  cited.) 

5.  In  the  absence  of  all  statements  to  the  contrary,  it  is  to  be 
presumed  that  the  copartners  were  paid  for  their  work,  especially 
as  the  statement  in  the  oflFer  of  proof  was,  that  the  railroad  com" 
pany  accepted  the  work,  and  before  there  can  be  any  debt  estab- 
lished, the  amount  received  must  be  accounted  for  and  applied. 

V.  The  exceptions  of  the  defendant  to  the  admission  of  the 
evidence  taken  after  the  defendant  had  commenced  summing  up, 
are  not  well  taken.  No  objection  to  this  testimony  was  taken  on 
ihe  ground  of  relevancy,  and  its  admission  by  the  referee  was  an 
exercise  of  discretion  which  was  right,  and  proper  in  itself. 

VI.  The  exceptions  taken  to  the  referee's  report,  as  to  the 
ownership  of  the  notes,  and  as  to  collusion,  are  not  well  taken. 

The  evidence  makes  out  a  good  title  to  the  notes,  and  it  does 
not  show  ownership  of  the  notes  in  Sargent  or  any  one  else. 

1.  The  transfer  from  Sargent  to  Prime  ^as  absolute.  Prime 
was  to  take  the  notes,  and  to  hold  them  and  make  such  use  of 
them  for  Sargent's  &mily  as  he  might  please,  entirely  subject 
to  his  (Prime's)  control. 

2.  The  transfer  from  Prime  to  Cumings  was  upon  a  valuable 
consideration,  and  vested  in  Cumings  an  absolute  title  to  the 
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notes.  He  had  a  right  to  collect  and  receiye  the  money,  and  iu> 
one  else  had  any  claim  to  it 

YIL  1.  To  these  considerations  must  be  added  the  foUowing: 
That  there  is  nowhere  in  the  answer  any  denial  of  the  plaintiff's 
ownership  of  the  notes,  nor  an  arerment  that  any  other  person 
is  the  tme  own^r. 

2.  The  referee  has  reported  that  the  notes  were  transferred 
to  the  pl&intiff  for  a  valuable  consideratkm  agreed  to  be  paid 
therefor,  to  which  finding  no  exception  is  taken. 

VIII.  The  exception  that  the  transfer  was  collusive,  and  with 
the  intent  to  prevent  a  set-o£^  is  wholly  unsustained  by  the  case, 
either  in  law  or  in  &ct 

IX.  On  the  sulgect  of  the  title  necessary  to  Tnaintnin  an  action 
on  a  note,  the  Code  has  not  changed  the  law  as  it  existed  pre- 
viously and  has  always  been  held;  and  when  the  Code  speaks 
of  the  real  party  in  interest  in  an  action  on  a  bill  or  note,  it 
means  the  holder  of  the  paper,  whether  his  title  be  legal  or 
equitable. 

And  the  rule  is,  that  the  actual  possession  of  a  bill  or  note  is 
prima  facie  evidence  of  the  &ct  that  the  holder  is  the  owner  of 
the  note,  and  that  he  has  paid  or  rendered  value  for  it  {Bm8  v. 
BedeU,  5  Duer,  462,  and  cases  cited;  Wesixsrvdt  v.  AUcock,  8  E.  D. 
Smith,  248;'  James  v.  Chalmers,  2  Seld.,  209,  affirming  S.  C, 
6  Sand.,  52.)    The  judgment  should  be  affirmed. 

By  the  Ooum.  Boswobth,  Oh.  J.— Does  the  new  matter, 
contained  in  the  answer  and  which,  the  defendant  at  the  trial 
offered  to  prove,  constitute  *'  a  defense  or  counter-claim  ?'^ 

The  Code  has  defined  the  word;  '^counter-claim,"  as  used  in  sec- 
tion 149.  It  must  be  a  cause  of  action  "in  fitvor  of  a  defendant, 
and  against  a  plaintifE)  between  whom  a  several  judgment  might 
be  had  in  the  action."  Id.,  section  150.  However  the  claim  may 
arise,  which  the  defendant  seeks  to  enforce,  unless  it  is  a  cause  of 
action  against  the  plaintiff,  it  is  not  a  counter-claim.  The  new 
matter,  which  the  defendant  offered  to  prove,  constituted  no 
cause  of  action  against  the  plaintiff.  It  in  no  way  affected  him. 
He  was  not  a  party  to  the  contract  or  transaction  sought  to  be 
proved,  nor  did  he  ever  have  any  connection  with  it  It  is 
clear,  therefore,  that  it  does  not    constitute  a  counter-dainL 
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{Vassear  y.  lAvingsixm^  8  Kern.,  248;  Gleason  v.  Moerij  2  Duer 
R,  689.) 

Does  it  constitute  a  defense?  The  Code  has  not  declared 
what  shall  constitute  a  defense.  It  has  provided  that,  matter 
which  constitutes  a  partial  defense  only,  if  properly  stated  in  an 
answer,  will  make  the  answer  sufficient,  as  a  pleading.  {McKyring 
Y.  BuU,  16  K  Y.,  297.)  But  this  affects  the  mode  of  procedure 
only.  *  Whether  new  matter,  set  up  in  an  answer,  constitutes  a 
total  or  partial  defense,  either  at  law,  or  in  equity,  must  be 
determin^  by  pre-existing  law.  The  Code  has  not  pre- 
scribed any  new  rules  as  to  what  will,  or  will  not  constitute  a 
defense. 

The  contract  or  transaction,  sought  to  be  proved,  is  not,  in 
any  way,  connected  with  the  plaintiff's  cause  of  action,  nor  is  it 
one  to  which  he  is  directly,  or  indirectly,  a  parly.  If  available, 
to  prevent  a  recovery  by  the  plaintiff  upon  the  notes  described 
in  his  complaint,  it  must  be  so  for  the  reason  that,  either  at  law, 
or  in  equity,  it  constitutes  a  set-off  in  this  action,  against  the 
notes  sued  on. 

The  notes,  in  suit,  were  transferred  to  the  plaintiff,  on  the  29ih 
of  September,  1865,  and  by  the  payee  to  the  plaintiff's  inune- 
diate  indorser  a  few  days  prior  thereto.  One  of  those  notes  is 
dated  on  the  twenty-fifth  of  October,  and  the  other  on  the  18th 
of  November,  1852.  The  first  of  them  is  payable  "on  demand 
of  one  day  after  date,"  and  the  other  "  on  demand  after  date." 
The  claim,  which  the  defendant  seeks  to  establish  and  enforce, 
as  a  set-ofT,  against  them,  is  in  brief  this : 

From  the  18th  of  April,  1853,  to  the  21st  of  February,  1856, 
the  defendant,  and  one  Joseph  W.  Allen,  and  James  Sargent; 
the  payee  of  the  notes,  were  co-contractors  with  a  railroad  com- 
pany for  the  construction  of  a  railroad.  The  road  was  completed 
and  accepted  in  May,  1855.  In  the  construction  of  such  road 
the  defendant  was  greatly,  and  at  all  times,  in  advance  to  his 
co-contractors,  for  money  advanced  in  and  about  the  work,  &a, 
and  to  an  amount^  at  no  time  less  than  $18,600.  On  a  proper 
accounting,  it  will  appear  that,  of  this  amount,  there  is  owing, 
and  ever  since  May,  1855,  there  has  been  owing  from  said 
Sargent  to  the  defendant,  the  sum  of  $6,548.  Sargent  is  dead, 
his  estate  is  insolvent,  and  insufficient  to  pay  said  sum  of  $6,648, 
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by  the  sum  of  more  than  $4,500.  These  are  the  fects  oflfered  to 
be  proved. 

In  considering  the  effect  of  the  facts  offered  to  be  proved,  it 
should  be  borne  in  mind  that,  this  suit  was  commenced  in  June, 
1856,  and  that  the  defendant's  answer  was  served  in  the  same 
montL  The  answer  does  not  allege  that  Sargent  was  insolvent, 
either  at  the  time  he  transferred  the  notes,  or  when  the  answer 
was  put  in.  Nor  did  the  defendant,  by  the  offer  made  at  the 
trial,  propose  to  prove  that  Sargent  was  insolvent  when  the 
notes  were  negotiated  by  him.  Sargent  died  in  the  spring  of 
1857. 

This  claim  could  not  be  set  off  in  an  action  at  law,  commenced 
by  Sargent  at  the  time  this  was.  The  demand  is  unliquidated. 
To  authorize  a  set-off  of  a  demand  which  a  defendant  has  against 
the  plaintiff,  unless  it  arise  out  of  one  of  the  causes  enumerated  in 
subdivision  8,  of  section  82,  [sec.  18,]  2  R.  S.,  854,  "the  amount 
must  be  liquidated,  or  be  capable  of  being  ascertained  by  calcula- 
tion." Id.  It  must  have  been  due,  when,  (as  in  this  case,  it  is 
sought  to  be  enforced  against  the  payee  of  a  note  upon  which  the 
plaintiff  sues  as  indorsee  thereof,)  at  the  time  the  payee  nego- 
tiated it,  and  the  note,  sued  on,  must,  also,  have  been  due  when 
so  negotiated.  (Id.,  subs.  2,  4  and  9.) 

The  transaction  between  Sargent  and  the  defendant,  which 
the  latter  offered  to  prove,  was  not  one  between  them  alone,  but 
one  to  which  they  and  one  Allen  were  parties,  and  as  to  which, 
they  were,  as  between  themselves,  partners.  The  transaction  was 
open  and  unsettled  between  them  when  this  suit  was  commenced, 
and  yet  is.  No  action  at  law  could  be  maintained  by  either  of 
them  against  the  other  alone,  on  the  facts  offered  to  be  proved 
{Murray  v.  Bogert,  14  J.  R.,  818.)  Whether  either  of  them  ought, 
in  respect  to  such  transaction,  to  pay  anything  to  the  defendant, 
and  if  so  how  much,  could  only  be  ascertained  and  determined 
by  an  action  of  account,  or  a  suit  in  equity,  to  which  the  three 
would  be  necessary  parties.  A  claim,  recoverable  only  by 
action  of  account,  or  by  a  suit  in  equity,  cannot  be  set  off  at  law. 
{Shmnan  v  Balhu,  8  Cow.,  804.) 

Such  a  claim,  being  one  which  must  be  established,  if  at  all, 
upon  an  accounting  between  Sargent,  Allen  and  the  defendant, 
in  a  suit  instituted  for  the  purpose,  and  to  which  the  three  must 
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be  parties,  it  is  not  one  the  amount  of  which  is  capable  of  being 
ascertained  by  "  calculation,"  within  the  meaning  of  that  word, 
as  nsed  in  subdivision  8,  of  section  82,  2  Bevised  Statutes,  854. 
It  is  not  a  set-ofif  at  law. 

Can  the  demand  be  set  off  on  the  established  principles  of 
equity  jurisprudence  ? 

The  article  of  the  Beyised  Statutes,  entitled  ''  Of  the  General 
Powers,  Duties,  and  Jurisdiction  of  the  Court"  of  Chancery, 
provides  that,  "  in  suits  for  the  payment  or  recovery  of  money, 
aeirofb  shall  be  allowed  in  the  same  manner,  and  with  like  effect, 
as  in  actions  at  law."    2  B.  S.,  174,  §  48.  [Sec.  40.] 

As  a  general  proposition,  the  Court  of  Chancery  and  a  Court 
of  law  follow  the  same  rules  as  to  set-oflfe.  (McDonald  v.  Neilson^ 
2  Cow.,  189 ;   Van  Beurm  v.  Van  Oaasbeck,  4  Cow.,  495.) 

There  is  nothing  in  the  new  matter  set  up  in  the  answer,  nor 
in  the  facts  offered  to  be  proved  at  the  trial,  which  brings  this 
case  within  the  rule  by  which  the  Court  of  Chancery,  in  some 
cases,  will  enforce  a  set-off  of  distinct  and  disconnected  demands, 
when  such  a  set-off  could  not  be  enforced  by  a  Court  of  law. 
Even  if  it  be  assumed,  on  the  £Eicts  offered  to  be  proved,  that,  at 
the  time  Sargent  negotiated  the  notes  in  question,  the  defendant 
could  have  commenced  an  action  against  him  and  Allen  for  an 
accounting,  and  that  the  result  of  such  an  action  would  have 
established  that,  in  equity  there  was,  then,  due  from  Sargent  to 
the  defendant,  in  respect  to  the  partnership  or  joint  transactions 
of  the  three,  the  sum  of  $6,548,  and  that  sum  had  at  all  times 
since,  in  equity  been  due,  still  one  essential  element  is  wanting, 
to  make  a  case  which  would  have  given  to  the  Court  of  Chancery 
jurisdiction  of  an  action  commenced  against  Sargent,  at  the 
date  of  his  negotiation  of  the  notes  in  suit,  to  compel  a  set-off 
of  such  equitable  indebtedness  against  such  notes.  It  is  not 
alleged  that  Sargent  was  then  insolvent  The  existence  of  that 
&ct  would  be  essential  to  the  maintenance  of  such  an  action,  if 
then  instituted,  even  if  there  were  no  other  obstacles  in  the  way 
of  sustaining  it  {Keep  v.  Lord^  2  Duer,  78,  and  authorities  there 
cited;  Bradley  v.  Angel,  8  Comst,  475.) 

If  an  action  had  been  commenced  by  the  defendant  against 
Sargent  and  Allen,  on  the  day  Sargent  transferred  these  notes 
to  Prime,  the  Court,  would  not,  on  a  complaint  and  affidavits 
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stating  the  matters  offered  to  be  proved  on  this  trial  (omitting 
the  allegations  as  to  the  death  of  Sargent,  and  the  insolvency 
of  his  estate),  have  enjoined  Sargent  from  transferring,  or  pro- 
ceeding, at  law,  to  collect  the  notes  in  suit  Without  an  allega- 
tion of  the  insolvency  of  Sargent,  or  of  some  other  fact,  which, 
if  true,  would  prevent  the  defendant  from  collecting  any  sum 
which,  upon  an  accounting,  it  might  be  adjudged  that  Sargent 
owed  and  should  pay  him,  there  would  be  nothing  to  show  the 
existence  of  a  right,  in  equity,  to  demand  the  set-off.  {Keep  v. 
Lord,  and  Bradley  v.  Angd,  supra;  Ony  v.  6?ay,  10  Paige,  869 ; 
Barber  v.  Speneer  et  aZ.,  H  Paige,  517 ;  Dade  v.  Irwin  et  aL,  2 
How.  U.  S.  R,  888;  Story's  Eq.  J.,  §§  1484  to  1437  inclusive.) 

I,  theretore,  conclude  that  the  fiacts,  offered  to  be  proved,  do 
not  establish  that  any  equitable  right  of  set-off  existed,  or  had 
attached,  at  the  time  the  notes  were  transferred  to  the  plaintiff. 

The  answer  alleges,  inter  alia,  that,  "  the  said  James  B.  Sar- 
gent is  still  the  true  party  interested  in  said  notes,  and  that  this 
action  is  prosecuted  for  his  benefit, "  &c. 

The  referee  has  found,  as  facts,  that  Sargent  transferred  and 
delivered  the  notes  ''  to  Samuel  J.  Prime  to  hold  and  make  such 
use  thereof  fw  the  benefit  of  the  fiunily  of  said  Sargent,  as  he, 
the  said  Prime,  might  in  his  discretion  choose  to  make."  That 
in  a  few  days  thereafter,  and  on  the  29th  of  September,  1865, 
Prime  *' transferred  the  said  notes  to  the  plaintiff  for  a  valuable 
consideration  agreed  to  be  given  or  paid  therefor,  by  the  plain- 
tiff to  wit:  the  said  plaintiff  agreed  to  give  said  Prime  therefor, 
when  the  said  notes  were  paid,  the  amount  thereof^  in  the  bonds 
of  'The  Evergreens  Ctemetery  Company, '  estimating  such  bonds 
at  seventy-five  cents  on  the  dollar." 

Is  this  action  prosecuted  in  the  name  of  'Hhe  real  party  in 
interest,"  within  the  meaning  of  the  words  "the  r^  party  in 
interest,"  as  used  in  section  111  of  the  Code  ?  A  plaintiff,  who 
has  an  absolute  right  to  the  money  due  on  a  note,  and  to  receive 
it  and  appropriate  it  to  his  own  use,  when  recovered,  is  the  real 
party  in  interest  {Hastings  v.  McKinky,  1  E.  D.  Smith's  R,  273 ; 
and  Selden  v.  Pringk,  17  Barb.,  488.) 

The  plaintiff  had  possession  of  the  notes  in  question,  when 
this  suit  was  commenced.  He  also  held  the  legal  title.  His 
purchase  was  absolute.    The  money,  due  upon  the  notes^  is. 
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both  at  law  and  in  equity,  owing  to  him ;  when  recovered,  it 
must  be  paid  to  him. 

It  is  true  that  Prime  as  representing  Sargent,  (or  "  the  fisunily  " 
of  Sargent  for  whose  use  and  benefit  he  received  the  notes),  and 
that  Sargent  or  his  estate  are  interested  in  the  result  A  &il- 
ure  of  the  plaintiff  to  recover  in  this  action,  might  be  as  great, 
and  possibly  a  greater  loss  to  Sargent,  (if  living,)  than  to  the 
plaintiffl  But  that  feature  only  illustrates  the  extent  to  which  a 
person,  not  a  party  to  an  action,  may  be  interested  in  the  event^ 
of  it,  notwithstanding  it  is  prosecuted  by  the  legal  and  equita- 
ble owner  of  the  cause  of  action  stated  in  the  complaint. 

The  plaintiff  has  a  right  to  a  complete  execution  of  the  con- 
tract for  the  sale  of  his  "  oemeteiy  bonds."  Whether  he  wiU 
make  little  or  much  by  it  is  not  a  question  for  the  Court  to 
consider. 

In  considering  the  question,  whether  the  plaintiff  is  to  be 
defeated  on  the  ground  that  he  is  not  the  real  party  in  interest, 
it  i9  to  be  borne  in  mind  that,  if  this  defense  fiuls,  there  is  no 
defense. 

And  hence,  if  this  defense  prevails,  it  must  be  held  that,  a 
person  owning  a  note,  as  to  which  the  maker  has  no  defense, 
cannot  sell  it  to  a  third  person  so  as  to  enable  such  third  person 
to  sue  upon  it  and  recover  in  his  own  name,  no  matter  how 
absolute  and  hma  fide  the  sale,  i^  by  the  terms  of  the  sale,  pay- 
ment for  the  note  is  to  be  made,  when  the  note  is  paid. 

The  referee  has,  substantially,  found  that,  the  transfer  of  the 
notes  by  Sargent  to  Prime,  was  not  "  made  under  any  collusion 
with  said  Sargent^  or  with  any  purpose  or  intent  to  assist  him  in 
avoiding  the  payment  of  any  such  indebtedness  to  the  defendant, 
or  any  set-off  which  the  defendant  had,  as  against  said  notes  in 
the  hands  of  said  Sargent" 

As  the  case  stands,  upon  the  papers  before  us,  the  defendant 
had  no  defense  to  the  notes  in  the  hands  of  Sargent  The  notes 
were  transferred  by  the  latter  to  Prime,  without  any  intent  to 
defeat  or  avoid  the  enforcement  of  any  claim  that  the  defendant 
might  have  had  against  him.  The  plaintiff  bought  them  abso- 
lutely and  unconditionally,  and  thereby  acquired  a  title  to  them, 
and  the  right  to  receive  and  retain,  as  his  own  property,  any 
money  that  may  be  paid  or  collected  on  them.  We  think,  there- 
73 
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fore,  that  he  was  "  the  real  party  in  interest,"  as  the  owner  of  the 
notes,  and  that  the  action  was,  properly,  brought  in  his  name. 

The  exceptions  taken  to  the  decisions  of  the  referee,  permit- 
ting Wm.  C.  Prime  to  be  sworn  after  the  parties  had  rested,  and 
in  receiving  the  testimony  given  by  Dan.  Marvin,  are  not  noticed 
in  the  points  submitted  by  the  appellant  on  this  appeal,  nor  was 
either  of  them  argued  by  his  counsel,  on  the  argument  of  such 
appeal,  nor  was  it  intimated  by  such  counsel  that  he  relied  on 
either  of  these  exceptions.  We  therefore  consider  them  waived 
and  abandoned. 

Rule  48  of  the  Supreme  Court  (adopted  in  August,  1858). 

The  defendant  having  failed  to  establish  any  defense,  dther 
total  or  partial,  to  the  notes,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


BiiDOLPH  GABBiaus  V.  Phtltf  a.  Loeschsb. 

1.  Where  a  plaintiff  sues  as  the  assignee  of  the  cause  of  action  deacribed 
in  the  complaint,  to  reooyer  a  sum  alleged  to  be  due  from  the  defendant  to 
the  plaintiff's  assignors  at  the  time  such  claim  wasassigned;  and  where  the 
plaintiff  makes  title  under  an  assignment  made  bj  the  assignors  by  their 
attorney,  by  virtue  of  a  ppwer  of  attorney  dated  the  23d  of  April,  1856, 

the  suit  having  been  commenced  on  the  26th  of  May,  1856;)  a  paper 
writing  executed  by  such  assignors  personally  to  the  plaintiff,  on  the  2l8t 
of  April,  1857,  which  recites  the  making  of  such  power  of  attorney,  and 
confirms  the  assignment  made  by  such  attorney  to  the  plaintiff  by  virtae 
of  said  power  of  attorney,  is  not  competent  eyidence,  as  against  the  defend- 
ant, of  the  due  execution  of  the  power  of  attorney  so  recited. 

2.  As  a  general  rule^  a  pi^r  executed  by  a  third  person,  cannot  be  admitted 
as  eyidenoe  of  the  truth  of  the  facts  it  recites,  when  his  declarations  to  the 
same  effect  would  be  inadmissible,  on  the  ground  of  bemg  hearsay  evidenoeu 

3.  A  declaration  by  an  alleged  principal,  made  after  a  cause  is  at  issue,  that 
before  suit  brought  he  executed  a  certain  power  of  attorney,  the  execution  of 
which  must  be  proved  to  enable  the  plaintiff  to  recover  as  assignee  of  a 
demand  which  such  prindpal  had  against  the  defendant,  is  not  competent 
evidence  as  against  the  defendant^  to  prove  the  execution  of  such  power  of 
attorney. 
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4.  A  power  of  attorney  by  which  A.  authorizes  B.  as  his  attorney,  "to 
enf<m!e,  either  privately  or  before  Court "  a  claim  to  the  amount  of  $7,602, 
which  A.  has  against  L. ;  and  to  do  everything  "  which  may  be  requisite  to 
collect  the  sum  of  $7,602,"  "to  apply  to  the  redemption"  of  certain  bills 
of  exchange  named  in  said  power,  does  not  confer  authority  on  B.  to 
assign  such  claim  to  a  third  person,  so  that  such  third  person  can  sue  upon 
and  collect  it  in  his  own  name. 

6.    A  plaintiff  who  sues  as  the  assignee  of  a  cause  of  action,  (in  which  he  has 
no  interest  at  the  time  of  suit  brought)  cannot  maintain  his  action,  by  pur- 
chasing after  issue  joined,  the  cause  of  action  described  in  his  complaint 
(Before  Bosworth,  CL  J.,  and  Hoffman,  J.) 

Heard,  November  5;  decided,  December  4,  1858. 

Tms  action  comes  before  the  Court,  on  questions  of  law  aris- 
ing at  the  trial,  and  which  were  there  ordered  to  be  heard,  in 
the  first  instance,  at  the  General  Term.  It  was  tried  before  Mr. 
Justice  Slossok,  and  a  jury,  in  February,  1868. 

The  action  is  brought  to  recover  $7,602,  part  of  a  larger  sum 
alleged  to  have  been  owing  on  the  6th  of  April,  1866,  ftom  the 
defendant  to  Pfeiffer  &  Bolzmann,  of  Hamburgh  in  Germany,  and 
to  have  been  assigned  by  the  latter,  by  their  duly  authorized 
agent  to  the  plaintiff. 

The  answer  admits  that  the  defendant  was  indebted  to  said 
Pfeiffer  &  Bolzmann  in  account,  but  denies  thal^  the  balance  was 
as  large  as  the  complaint  alleges. 

It  puts  at  issue  the  allegations  as  to  an  assignment  of  the 
$X,602,  to  the  plaintiff;  and  alleges,  on  information  and  belief 
that,  Budolph  Grarrigue  is  not  the  real -party  in  interest  in  this 
action,  and  denies  that  the  plaintiff  has  any  interest,  whatever, 
in  it    This  action  was  commenced  on  the  26th  of  May,  1866. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  ''  power  of 
attorney.''  dated  the  28d  of  April,  1866,  purportmg  to  be  exe- 
cuted by  Pfeiffer  &  Bolzmann  to  Ferdinand  Earck  of  New  York 
city,  and  in  the  presence  of  "  F.  H.  Prohme  &  A.  Bitten,"  aa 
subscribing  witnesses.  It  being  offered,  on  a  certificate,  of  the 
acknowledgment  of  the  execution  thereof  made  before  a  notary 
public  of  Hamburg,  (which  certificate  was  indorsed  on  such 
power,)  it  was  rejected. 

The  plaintiff  then  offered  in  evidence  a  paper,  dated  at  Ham- 
burgh, on  the  21st  of  April,  1867,  purporting  to  be  signed  by 
Pfeiffer  &  Bolzmann,  and  called  a  ''  ratification  of  an  assignment 
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in  trust."  There  was  indorsed  on  the  latter  paper,  a  certificate 
of  the  acting  consul  of  the  United  States  at  Hamburgh,  in  due 
form  of  law,  of  the  acknowledgment,  before  him,  on  the  21st  of 
April,  1867,  by  PfeiflFer  &  Bolzmann,  of  the  due  execution  by 
them  of  such  paper. 

Said  paper  recited  that  Pfeiffer  &  Bolzmann  "  haying  consti- 
tuted Mr.  Ferdinand  Karck,  of  the  city  of  New  York,  by  nota- 
rial power  of  attorney,  dated  Hamburgh,  April  23,  1866,  and 
executed  on  the  same  day  our  power  of  attorney  with  ftill 
power,"  &c,  "  and  being  iiiibrmed  that  Mr.  Ferdinand  Karck,  as 
our  agent^  has  in  our  names,  and  on  our  account  and  behalf 
assigned,  by  a  deed  of  assigiiment,  under  seal,  dated  New  York, 
May  21,  1866,  of  the  contents  of  which  we  have  perfect  know- 
ledge, sdl  our  notes,  bills,  book  accounts,  claims  and  demands, 
against  the  said  P.  A.  Loescher,  of  every  name  and  nature 
whatsoever,  to  Rudolph  Garrigue,  of  the  city  of  New  York,  in 
trust  for  the  purposes  in  said  assignment  mentioned,  therefore 
these  presents  witness  that  the  aforesaid  assignment  has  been 
made  and  executed  by  said  Ferdinand  Karck,  as  aforesaid,  in 
perfect  accordance  with  our  intentions,  and  the  power  granted  to 
him,  and  that  we  ratify  and  confirm  the  said  assignment  in  every 
respect,"  &c 

"  The  Court  admitted  such  paper  to  prove  the  execution  J)y 
Pfeiffer  &  Bolzmann  of  the  said  power  of  attorney.  The  defend- 
ant then  and  there  duly  excepted  to  the  said  decision  and  ruling 
of  the  CJourt" 

The  plaintiff  then  offered  the  said  power  of  attorney  in  evi- 
dence. The  defendant  then  objected  to  the  same  being  read  on 
the  ground,  (among  others,)  ''  that  the  foregoing  paper,  called  a 
'ratification  of  an  assignment  in  trust,'  did  not  prove  the  said 
power  of  attorney,  dated  Hamburgh,  April  28,  1866,  so  as  to 
enable  the  said  power  of  attorney  to  be  read  in  evidence." 

The  CSourt  overruled  the  objection  and  decided  the  said  power 
of  attorney  to  be  sufficiently  proved,  to  which  decision  the 
defendant  excepted.    It  was  iken  read  in  evidence. 

The  plaintiff  then  read  in  evidence  the  assignment  executed 
by  Karck,  as  such  attorney,  to  the  plainti£^  and  which  bore  date 
the  21st  of  May,  1856. 

The  power  of  attorney  recited  that  Pfeiffer  &  Bolzmann  had  a 
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balance  of  account  against  Loescher  of  $7,888.93;  and  that 
against  this  balance  of  account  they  had  sold  bills  of  exchange 
to  persons  emigrating  to  New  York,  Quebec,  and  Chicago,  to 
the  amount  of  $7,602,  and  had  received  the  amount  of  said  bills 
from  said  emigrants,  (specifying  the  name  of  each  emigrant  and 
describing  the  bill  sold  to  him.)  It  also  recited  a  purpose  to  do 
all  in  their  power  to  prevent  said  emigrants  from  filling  into 
embarrassment)  and  authorized  Karck  "  to  do  all  that  may  seem 
to  him  best,  to  the  end  that  the  said  bills  of  exchange  as  a  charge 
upon  the  aforesaid  balance  of  account,  may  be  accepted  and 
honored  by  said  Loescher." 

"  In  case,  however,  against  all  expectation,  the  bills  should 
not  be  accepted,'*  it  authorized  their  said  attorney,  "  to  enjbrce^ 
dther  privately,  or  before  Court,  or  otherwise,"  their  claim 
against  Loescher,  to  the  amount  of  $7,602.  K  necessary,  to  make 
complaint  and  proceed  judicially  before  the  competent  authori- 
ties and  Courts,  especially  to  apply  for  warrants  of  arrest  and 
attachments,  and  to  employ  attorneys,  &c.  ''  In  short,  to  do  2ind 
undertake  any  and  everything,  even  though  it  be  not  specially 
mentioned  here,  which  may  be  requisite  to  collect  the  sum  of 
$7,602,  or  so  much  thereof  as  may  be  possible  from  the  said 
Loescher,"  and  apply  the  same  to  the  redemption  of  the  said 
bills  of  exchange. 

None  of  the  bills  of  exchange  were  accepted  by  Loescher. 

The  assignment,  which  Karck,  by  virtue  of  such  power  of 
attorney,  executed  to  the  plainti^  assigned  to  him,  the  whole 
balance  of  account  alleged  to  be  owing  from  the  defendant  to 
PfeijOTer  k  Bolzmann,  in  trust  to  collect  the  same  and  pay  said 
bills  of  exdiange,  and  return  the  surplusi,  if  any,  after  deducting 
reasonable  expenses,  to  Pfeiffer  k  Bolzmann,  their  executois, 
administrators,  or  assigns. 

When  the  testimony  was  closed,  the  defendant  moved  to 
dismiss  the  complaint  on  the  grounds: 

First  The  plaintiff  has  not  proved  himself  the  trustee  of  an 
express  trust. 

Second.  The  power  of  attorney  did  not  authorize  the  execution 
of  the  assignment. 

Third.  The  paper,  called  a  ^'ratification  of  an  assignment  in 
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trust,"  oould  not  retrospect,  and  was  inoperatiye  as  a  power  to 
sanction  the  plaintiff's  action. 

The  motion  was  denied,  and  the  defendant  excepted  to  the 
decision. 

The  Court  instructed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  $8,667.78,  the  amount  claimed  and  interest 

To  this  instruction  the  defendant  excepted. 

The  Court  then  ordered  that,  the  exceptions  of  the  defendant, 
taken  to  the  rulings  and  decisions  of  the  Court,  upon  the  trial 
of  the  cause,  be  heard,  in  the  first  instance,  at  the  General  Term 
of  this  Court,  the  entry  of  judgment  to  be  in  the  meantime 
suspended. 

Zitz^  Kapp  and  HaU,  For  plaintiff. 

jP.  B,  H.  Bryan^  for  defendant 

By  the  Court.  Boswobth,  Ch.  J. — The  recital  of  one  deed 
in  another  is  evidence  of  the  execution  of  tiie  recited  deed 
against  tiie  party  who  executed  the  reciting  deed,  and  tiiose 
claiming  under  him  by  titie  subsequent  to  the  date  of  the  latter 
deed.  (8  Cow.,  and  Hill's  Notes,  p.  1285,  note  869.) 

But  these  recitals  are  not  evidence  against  strangers,  id. 

As  a  general  rule,  a  recital  is  evidence,  against  a  defendant, 
only  in  those  cases,  in  which,  the  declarations  of  the  party,  who 
executed  the  reciting  deed,  would  be  competent  (Id.,  p.  1236.) 

Declarations,  of  Pfeiffer  &  Bolzmann  made  in  April,  1857, 
are  no  evidence  as  against  the  defendant  in  an  action  commenced 
in  May,  1856,  when  such  declarations  are  to  the  effect  that,  before 
the  action  was  commenced  they  authorized  a  transfer  of  the 
cause  of  action  to  the  plaintiff,  and  the  plaintiff's  right  to  recover 
depends  upon  the  question  whether  they  did  authorize  such 
transfer  to  be  made ;  before  suit  brought 

That  Karck  was  authorized  to  make  the  assignment  under 
which  the  plaintiff  claims,  is  a  fact  necessary  to  be  proved,  in 
order  to  maintain  the  plaintiff's  action:  That  fact  is  put  in  issue 
by  the  pleadings :  The  confession,  of  Pfeiffer  &  Bolzmann,  made 
after  issue  joined,  that  Karck  was  authorized  to  make  the  assign- 
ment, would  not  be  competent  evidence,  as  against  the  defendant 
of  that  fiax^t 
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The  declarations  of  a  party,  under  whom  a  plaintiff  or  de 
fendant  claims  title,  made  while  such  party  owned  and  was  in 
possession  of  the  subject  matter  of  the  Htigation  may  [in  some 
cases]  be  evidence  against  such  plaintiff  or  defendant,  if  he 
claim  under  a  title  derived  from  such  party  after  such  declarations 
were  made.  1  Cow.,  Hill,  and  Edwards'  Notes,  p.  S18,  (8.)  But 
they  are  not  evidence  in  favor  of  a  person  claiming  imder  such 
party  against  a  person  who  does  not  claim  under  him.  (2  Cow. 
and  Hill's  Notes,  p.  669.) 

The  admission  of  the  paper  executed  by  Pfeiffer  &  Bolzmann 
on  the  21st  of  April,  1857,  as  sufficient  evidence  that  they 
executed  on  the  28d  of  April,  1856,  the  power  of  attorney 
recited  in  it,  is  erroneous,  because,  first,  it  was  made  after  suit 
brought,  and,  second,  because  the  defendant  is  a  stranger  to  that 
transaction,  and  to  the  assignment  alleged  to  have  been  executed 
by  virtue  of  such  power  of  attorney.  Those  transactions  are 
res  inter  altoa  acta.  As  to  them,  there  is  no  privity  between 
Pfeiffer  &  Bolzmann  and  the  defendant.  He  is  not  defending  on 
the  ground  of  any  right,  derived  from  them,  either  prior  or  sub- 
sequent to  either  of  those  dates. 

If  the  plaintiff  claimed  under  an  assignment  alleged  to  have  been 
executed  to  him  by  Pfeiffer  &  Bolzmann,  in  person,  and  the  &ct 
of  such  assignment  was  put  in  issue,  the  plaintiff  could  not  estab- 
lish the  fact,  by  proof  of  adnussions  made,  after  suit  brought,  by 
the  alleged  assignors,  that  they  had  executed  such  assignment 

There  is  no  more  propriety  in  admitting  their  declarations  or 
confessions,  as  evidence  of  the  &ct  declared  or  confessed,  than  in 
admitting  the  declarations  of  any  third  person,  as  evidence  of 
the  &ct  thereby  asserted. 

We  think  the  learned  Judge  erred  in  holding  that  the  paper 
called  a  "  Ratification  of  an  Assignment  in  Trust"  proved  suf- 
ficiently the  fact  that  Pfeiffer  &  Bolzmann  executed  the  power  of 
attorney  which  was  produced  and  received  in  evidence. 

This  conclusion  makes  the  granting  of  a  new  trial  unavoidable, 
and  renders  it  unnecesary  to  decide  the  question  whether  the 
power  of  attorney,  (if  its  execution  shall  be  proved  on  a  subse- 
quent trial,)  authorized  Karck  to  assign  the  daim  in  question  so 
as  to  vest  such  a  title  to  it  in  his  assignee,  as  would  enable  the 
latter  to  sue  and  collect  it  in  his  own  name. 


684  CASES  IN  THE  SUPERIOR  COURT. 

Gkurigue  v.  Loeacher. 

The  latter  question  was  diacuBsed  on  the  argnment  of  the 
appeal.  To  avoid  such  inferences,  as  to  our  opinion  upon  this 
question,  as  might  be  drawn  from  our  leaving  it  unnoticed,  we 
deem  it  proper  to  say  that  the  power  of  attorney  does  not,  in 
terms,  authorize  an  assignment  of  the  claim  in  any  event^  for 
any  purpose. 

However  general  the  language  employed  to  express  the  autho- 
rity conferred,  in  case  "  the  bills  shoxdd  not  be  accepted,"  the 
power  of  attorney  declares  that  the  things,  which  it  authorizes 
to  be  done,  are  to  be  done,  *'  to  enforce"  the  "  claim,  to  amount 
of  $7,602,  against  the  said  Loescher;"  or  are  to  be  done  "in 
order  to  ooUed.  the  sum  of  $7,602,  or  so  much  thereof  as  may  be 
possible,  from  the  said  Loescher." 

The  language,  by  which  the  authority  conferred,  is  expressed, 
however  comprehensive,  imports  that  the  discretion  confided 
and  power  granted,  are  to  be  exercised  and  employed  by  Earck, 
to  collect,  as  the  agent  of  his  principals,  the  $7,602. 

It  can  hardly  be  inferred  that,  it  formed  any  part  of  the  pur- 
pose of  Pfeiffer  &  Bolzmann,  that  Elarck  should  be  at  liber^  to 
assign  the  claim  for  $7,602,  to  a  third  person,  so  as  to  place  the 
proceedings  which  they  might  deem  it  expedient  to  institute,  or 
which  might  be  instituted  under  the  said  power  of  attorney, 
beyond  their  control.  Yet  this  has  been  done,  if  the  assignment 
which  has  been  made,  is  as  effective  as  it  would  be,  if  it  had 
been  executed  by  Pfeiffer  &  Bolzmann,  in  person. 

We  incline,  strongly,  to  the  opinion,  that  the  power  of  attor- 
ney, assuming  its  execution  to  be  proved,  did  not  authorize 
Karck  to  make  the  assignment  in  question. 

It  is  hardly  necessary  to  say  that,  if  the  plaintiff,  by  force  of 
the  power  of  attorney  and  of  the  assignment,  had  no  right  of 
action,  or  in  other  words,  did  not  own  the  cause  of  action, 
(against  the  defendant,)  which  is  stated  in  the  complaint,  when 
this  suit  was  commenced ;  Pfeiffer  &  Bolzmann,  could  not,  by 
any  acts  they  could  do,  after  issue  joined,  vest  a  title  in  the 
plaintiff  as  of  a  date  prior  to  that  on  which  this  suit  was  com- 
menced, with  such  effect  as  to  enable  him,  thereby,  to  maintain 
the  suit 

A  plaintiff,  who  has  no  cause  of  action  against  a  defendant 
when  he  sues  him,  cannot  maintain  his* action  and  recover,  by 
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purchasing,  after  issue  joined,  the  cause  of  action  described  in 
his  complaint 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 

Judgment  accordingly. 


H.  0.  Andrews,  Plaintiff  and  Bespondent,  v.  Wu.  B.  Clsbke, 
(survivor,  &c.,)  Defendant  and  Appellant 

Where  a  defendant^  by  agreement  between  him  and  the  plaintifiT,  purchases 
with  his  own  money,  stock  and  bonds  for  the  former,  npon  a  commission 
specified,  and-agrees  to  hold  them  until  a  day  named  and  then  sell  them  for 
the  plaintiff;  and  the  plaintiff  deposits  with  the  defendant  a  sam  of  money 
as  security  to  him  against  loss,  and  agrees  to  watch  the  market  value  of  the 
stock  and  bonds  while  the  defendant  is  to  so  hold  them,  and  in  case  of  a 
decline  in  such  value  to  give  him  additional  security  agfiinst  loss,  and  if  he 
fails  to  do  80,  that  the  defendant  may  sell  the  stock  and  bonds  at  the 
brokers'  board  in  the  city  of  New  York;  that  their  market  value  as 
between  the  parties  should  be  the  price  at  which  they  were  bought  and 
suld  at  the  daQy  meeting  of  said  board  of  brokers ;  and  on  the  3l8t  of  Octo- 
ber, 1855,  on  demand  of  the  defendant^  $1,012.25  of  additional  security 
was  furnished  to  him ;  and  on  Saturday,  the  3d  of  November,  1855,  the 
market  value  of  said  stock  and  bonds  was  such  that  with  the  securities  then 
held  by  the  defendant,  he  was  fully  secured  against  loss ;  and  on  Monday, 
the  5th,  (the  stock  falling  in  the  market,)  the  defendant^  without  notice  to 
the  plaintiff  and  without  his  consent^  sold  the  stock  and  bonds  at  the  brokers' 
board  at  their  then  highest  market  value,  and  at  prices  amounting  in  all 
to  $16,850,  which  was  $156.63  less  than  the  plaintiff  owed  him  on  a  settle- 
ment made  on  the  basis^that  the  sale  was  authorized;  whereas,  charging 
the  defendant  with  their  market  value  on  the  day  until  which  he  had 
agreed  to  hold  them,  there  would  be  due  to  the  plaintiff  on  the  latter  day, 
the  sum  of  $1,093.16,  it  was  held : 

1.  That  the  plaintiff  was  not  in  default^  by  reason  of  not  having  anticipated 
on  the  morning  of  the  5tii,  that  the  value  of  said  stock  and  bonds  would 
decline  on  that  day,  and  by  not  having  given  to  the  defendant  additional 
security  on  that  day  before  the  board  of  brokers  met 

2.  The  pliuiltiff  not  being  in  de&ult  up  to  the  time  of  the  sale  of  the  stock 
and  bonds  by  the  defendant ;  such  a  sale  was  unauthorized  and  illegal,  and 
the  defendant  by  reason  thereof  is  liable  for  the  market  value  of  said  stock 
and  bonds  on  the  last  day  of  the  period  during  which  he  had  agreed  to 
hold  them. 

74 
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3.  Aooording  to  the  sabetance  and  legal  effect  of  the  traiuaction,  the  stock 
and  bonds  when  so  purchased  became  the  property  of  the  plaintifi^  subject 
only  to  the  defendant's  lien  thereon  for  his  ^vanoes  and  commissions. 
(Before  Bobworth,  Oh.  J.,  and  Woooikm')  J.) 

Heard,  Noyember  9th;  decided,  December  4th,  1858. 

Tms  is  an  appeal  by  the  defendant  from  a  judgment 
entered  against  him  on  ^e  report  of  Henry  Nicoll,  Esq.,  as 
referee.  The  action  is  brought  by  Henry  O.  Andrews  agamst 
William  B.  Gierke,  as  survivor,  Ac.,  of  Thomas  Gierke,  deceased. 

The  complaint^  dated  12th  January,  1856,  alleges  the  death 
of  Thomas  Gierke,  on  the  16th  of  November,  1865,  and  his 
prior  partnership  with  the  defendant,  under  the  firm  of  W.  B. 
Gierke  &  Go. 

The  possession  by  the  defendant's  firm,  November  6, 1865,  of 
certificates  of  200  shares  of  Erie  Bailroad  stock,  and  $10,000 
worth  of  Erie  Railroad  bonds,  the  property  of  the  plaintiff  sub- 
ject only  to  a  lien  for  moneys  advanc^  by  them,  of  an  amount 
which  the  plaintiff  could  not  state  precisely,  but  less  than  the 
par  value  of  said  stock  and  bonds,  during  the  period  fix>m  the 
6th  of  October,  1866,  to  the  tenth  of  that  mondi;  which  stock 
and  bonds  the  defendant's  firm  agreed  to  hold  for  the  plamtifTs 
use,  subject  to  his  redemption,  for  sbdy  days. 

That  defendant's  firm  sold  said  stock  and  bonds  on  the  6th 
of  November,  1865,  without  notice  to  him,  and  applied  the  pro- 
ceeds to  their  own  use,  and  have  not  paid  the  same  to  the  plain- 
tiff although  requested. 

It  demands  judgment  for  $18,275,  and  interest^  allowing 
advances  made  by  defendant's  firm  to  the  plaintiff  to  be  deducted 
therefrom. 

The  answer,  dated  19ih  March,  1866,  denies  that  the  defisnd- 
ant  had  in  his  possession  such  bonds  and  stock  as  are  mentioned 
in  the  complaint,  being  the  property  of  the  plaintiff. 

It  also  denies  the  alleged  agreement  to  hold  stock  and  bonds 
for  plaintiff's  use. 

Also  any  sale  and  disposal  of  bonds  and  stock  of  the  plaintiff 
without  notice  to  him;  also  the  market  value  thereof  as  stated  in 
the  complaint 

It  avers  an  agreement  of  plaintiff  to  deliver  to  defendant's 
firm  fiirther  security  for  the  sum  advanced,  if  the  market  price 
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of  certain  bonds  and  stock  theretofore  held  as  security  for  certain 
advances  by  them  to  him  should  decline,  and  in  case  he  did  not, 
the  defendant's  firm  should  be  at  liberty  to  sell  the  same  at  the 
board  of  brokers  without  notice. 

Also  the  decline  of  such  stock  and  bonds  in  the  market 
before  any  sale,  and  their  continuing  to  decline,  and  reasonable 
diligence  by  the  defendant  to  find  the  plaintiff  to  notify  him. 

It  sets  up,  by  way  of  counter-claim : 

Advances  to  the  amoimt  of $17,633  72 

Services  to  the  amount  of. 150  00 

The  reply,  dated  11th  April,  1856,  admits  the  making  of 
advances  but  denies  the  amount,  and  the  plaintiff  not  having 
the  means  of  fixing  it,  leaves  the  defendant  to  make  proof;  and 
avers  that  a  large  amount  was  advanced  at  usurious  rates. 

The  report  of  the  referee  shows,  that  the  firm  of  William  B. 
Gierke  &  Co.,  (consisting  of  the  defendant  and  Thomas  Gierke,) 
in  February,  1855,  purchased,  with  their  own  money,  for  the 
plaintiff,  $10,000,  of  certain  mortgage  bonds  of  the  New  York 
and  Erie  Bailroad  Company,  and  on  the  6th  of  April,  1855,  Aey 
also,  in  like  manner,  purchased  100  shares  of  the  stock  of  said 
company.  They  were,  by  agreements  made,  fifom  time  to  time, 
between  them  and  the  plaintiff,  to  hold  the  bonds  until  the  5th, 
and  the  stock  until  the  9th  of  December,  1855.  They  were, 
then,  to  sell  the  same  for  and  on  account  of  the  plaintiff  and 
retain  out  of  the  proceeds  the  purchase  money,  and  interest 
thereon,  and  certain  commissions,  agreed  upon  between  them 
and  the  plaintiff. 

As  security  to  them,  against  loss,  the  plaintiff  deposited  with 
them  a  certain  amount  of  money,  and  it  was  agreed  between 
them  that,  the  plaintiff  should  watch  the  market  value  of  the 
said  stock  and  bonds  during  the  time,  that  the  said  defendants 
had  as  aforesaid  agreed  to  hold  the  same,  and  should  fit)m  time 
to  time,  incase  of  a  decline  in  the  market  price  of  said  stock  and 
bonds,  give  to  them  additional  security  against  loss,  and  in  case 
of  his  failure  to  do  that,  they  should  be  at  liberty  to  sell  the  said 
bonds  and  stock  at  the  brokers'  board  in  the  city  of  New  York. 

The  market  value,  of  said  bonds  and  stock,  was  fixed  and 
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established,  as  between  these  parties,  by  the  prices,  at  which,  the 
same  were  bought  and  sold  at  the  daily  meetings  of  said  board 
of  brokers  in  the  city  of  New  York. 

On  the  81st  of  October,  1866,  the  plaintifij  on  the  demand  of 
said  firm,  fhmished  them  additional  security  to  the  amount  of 
$1,012.26. 

On  Saturday  the  8d  of  November,  1866,  the  market  price  of 
said  stock  and  bonds  was  such  that^  with  the  securities  furnished 
to  and  held  by  the  said  firm,  they  were  fiiUy  secured  against  loss. 

On  Monday  the  6th  of  November,  1856,  the  said  firm  sold 
said  stock  and  bonds  at  the  brokers'  board  in  the  city  of  New 
York,  at  the  highest  market  prices  at  said  board  on  that  day, 
and  at  prices  amounting  in  the  aggregate  to  $16,860.  Such  sale 
was  made  without  notice  to  the  plaintiff  and  without  his  consent 

On  the  6th  of  December,  1866,  the  market  price  of  said  bonds 
was  $87,  per  $100,  and  if  sold  that  day  would  have  produced 
$8,700.  The  100  shares  of  stock,  at  their  market  price  on  the 
10th  of  December,  1866,  would  have  pit>duced  $9,500.  If  the 
sale  made  on  the  6th  of  November,  1856,  is  to  be  treated  as 
authorized  and  justifiable,  the  plaintiff  on  that  day,  after  being 
credited  with  the  proceeds  of  the  actual  sales,  would  be  indebted 
to  said  firm  in  the  sum  of  $166.63. 

If  such  sale  was  unauthorized  and  a  breach  of  the  firm's 
agreement)  and  if  the  firm  is  chargeable  with  the  market  value 
of  said  bonds  on  the  sixth  and  of  said  stock  on  the  10th  of 
December,  1866,  then  the  sum,  whidi  the  plaintiff  is  entitled  to 
recover,  is  $1,098.16,  and  interest  thereon  from  the  10th  of 
December,  1866,  which  interest)  to  the  date  of  the  referee's 
report,  amounted  to  $178.85. 

The  said  Thomas  Gierke  died  on  the  16th  of  November,  1855. 
The  rejferee  reported  that,  the  plaintiff  was  entitled  to  judgment 
against  the  said  William  B.  Gierke  as  survivor  for  the  sum  last 
mentioned,  amounting  with  interest  to  the  18th  of  March,  1858| 
(the  date  of  his  report)  to  the  sum  of  $1,267.01. 

Exceptions  were  duly  filed  to  the  decision  of  the  referea 
Judgment  having  been  entered  on  his  report,  the  defendant 
appealed  firom  it  to  the  General  Term. 

Richard  0.  Oorman^  for  appellant 
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By  the  Coubt.  Bosworth,  Oh.  J. — By  the  agreement, 
between  the  plabtiff  and  the  defendant's  firm,  as  it  is  found  bj 
the  referee,  the  said  firm  had  no  right  to  sell  the  said  bonds  and 
stock  prior  to  the  6th  of  December,  1856,  even  though  there 
should  be  a  decline  in  the  market  price  of  the  same,  unless  the 
plaintiff  ^ed,  upon  the  occurrence  of  such  a  decline  in  the 
market  value,  to  give  to  said  firm  additional  security  against 
loss.  On  Saturday,  the  Sd  of  November,  1866,  the  market 
value  of  said  stock  and  bonds  was  such,  that  the  securities,  held 
by  said  firm,  fiilly  protected  them  against  loss.  On  the  fifth,  the 
next  business  day,  the  firm  sold  said  stock  and  bonds,  and, 
(tested  by  the  result  of  such  sale)  the  firm  was  unsecured  by 
the  sum  of  $166.68. 

The  plaintiff^  on  the  fetcts  as  found,  was  not  in  de&ultby 
reason  of  not  having  anticipated,  on  the  morning  of  the  fifth, 
that  the  market  value  of  the  stock  and  bonds  would  decline 
during  that  day,  and  by  not  having  given  to  the  defendant, 
additional  security,  on  the  morning  of  that  day,  before  the  board 
of  brokers  met  On  the  Slst  of  October,  1866,  on  being 
requested  by  defendant's  firm,  to  do  so,  the  plaintiff  had  given 
to  them  further  secigrity.  That  security  on  the  day  preceding 
the  sale,  was  as  ample  as  it  was  his  duty  to  make  it,  or  the  said 
firm  had  a  right  to  demand.  The  plaintiff  wad  not  required, 
because  he  had  not  agreed,  to  ftimish  ftirther  security  before  a 
decline  occurred.  He  agreed  to  furnish  it,  in  case  a  decline 
occurred.  AflBuming  that,  the  price  of  sale,  at  the  brokers' 
board,  is,  as  between  these  parties  to  be  the  test  of  the  market 
value  of  such  stock  and  bonds,  then  until  sales  had  been  there 
made,  on  the  fifth  of  November,  it  would  not  be  determined 
that  the  market  value  of  the  stock  and  bonds  had  declined. 
The  plaintiff  ought  not  to  be  held  in  defiiult,  in  case  a  decline 
occurred  during  the  fifth,  if  he  ftimished  additional  security 
before  the  brokers'  board  met  on  the  morning  of  the  sixtL  We 
think,  that  the  plaintiff  had  not  Med  to  perform  the  agreement^ 
on  his  part,  by  reason  of  not  having  ftirnished  further  security 
on  the  6th  of  November,  1866,  before  such  sale  was  made. 

When  the  stock  and  bonds  had  been  purchased  by  William 
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B.  Gierke  &  Co.,  they  were,  as  between  them  and  the  plaintiff 
the  property  of  the  latter.  The  firm,  by  the  agreement,  had  a 
right  to  retain  and  sell  them,  when  the  time  arrived  at  which 
they  were  anthorized  to  sell.  We  do*not  doubt,  however,  that 
on  any  day  prior  to  the  arrival  of  such  time,  the  plaintifl^  by 
paying  or  offering  to  pay  all  that  the  defendimts  would  be  enti- 
tle to  demand  or  retain,  if  they  should  hold  them  until  the  time 
to  sell  arrived  and  then  sell  them,  would  have  a  right  to  require 
the  stock  and  bonds  to  be  transferred  and  surrendered  to  hiuL 

The  substance  of  the  transaction  is  the  same  as  if  the  plaintiff 
had  himself  made  the  purchases,  and  borrowed  of  the  said  firm 
the  money  required  to  pay  for  them,  and  had  then,  to  secure  the 
defendants,  transferred  the  stock  and  bonds  to  them  upon  the 
same  agreement  as  to  holding  and  selling  them,  and  reimbursing 
to  the  defendants  the  amount  of  their  loan,  and  as  to  keeping 
them  secured  by  new  securities,  if  necessary,  until  the  time  stip- 
ulated for  selling  the  stock  and  bonds  had  arrived. 

It  cannot  be  said,  therefore,  that  the  facts  proved,  (as  found 
by  the  referee,)  make  a  case  differing  in  its  entire  scope  and 
meaning,  or  substantially  from  that  presented  by  the  allega- 
tions contained  in  the  complaint 

In  good  sense,  the  stock  and  bonds  were  the  property  of  the 
plaintiff  and  were  held  by  the  said  defendants  as  a  pledge  to 
secure  the  repayment  of  the  moneys  advanced  to  complete  the 
purchase  with  the  interest  thereon  and  to  secure  also  the  pay- 
ment of  their  commissions. 

If  this  view  be  correct,  then  the  defendants  could  not  lawfully 
sell  the  stock,  without  first  notifying  the  plaintiff  of  the  time 
and  place  of  such  sale,  even  though  it  was  the  duty  of  the  plain- 
tiff to  furnish  further  security  on  the  morning  of  the  6th  of  Nov- 
ember, 1866. 

The  &ct  that  the  agreement,  in  terms,  authorizes  the  defend- 
ants to  sell,  in  case  of  the  de&ult  of  tiie  plaintiff  to  furnish 
further  security  upon  a  decline  of  the  market  value  occurring, 
confers  no  power  which  the  law  has  not  granted  to  every  pledgee 
in  case  of  a  de&ult  to  pay  the  debt  secured  when  due.  {Sleama 
V.  Marsh,  4  Denio,  227 ;   Wihan  v.  IdUle,  2  Oomst,  448.) 

It  confers  no  more  power  than  a  mortgage  of  real  estate, 
which  in  terms,  authorizes  the  mortgagee  to  sell,  in  case  the 
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mortgagor  fails  to  pay,  on  the  maturity  of  the  mortgage  debt, 
and  which  does  not  provide  how  or  when  the  mortgaged  pro- 
perty shall  be  sold. 

It  will  not  be  pretended,  I  think,  that,  in  snch  a  case  the 
mortgagee  could,  by  a  private  sale,  without  notice  to  the  mort- 
gagor, cut  off  the  mortgagor's  equity  of  redemption. 

We  are  of  the  opinion  that  the  plaintijBf  was  not  in  de&ult,  in 
the  matter  of  furnishing  further  security,  when  the  sale  was 
made;  and  that  the  sale  was  illegal  and  a  breach  of  the  defend- 
ant's contract;  and  that  the  judgment  should  therefore  be 
affirmed. 

Judgment  affirmed. 


Anna  Ejibl,  Administratrix  of  Johakn  N.  E^abl,  deceased, 
Plaintiff  and  Bbspondent,  v.  Henry  Maillard,  Defendant 
and  Appellant 

L  Where  one  of  two  servants,  of  a  common  principal,  is  u^'ured  by  the 
n^gence  of  the  other  while  engaged  in  the'  same  general  business,  such 
principal  is  not  liable  for  the  injury. 

2.  Where  an  employee  in  entering  the  building  of  his  employer,  in  the  ordi- 
nary course  of  his  business,  fisJls  through  an  open  hatchway  and  is  killed,  and 
the  evidence  given  tends  only  to  the  conclusions,  that  whenever  the  hatch- 
way was  rightfully  opened,  it  was  by  the  order  of  the  defendant  or  of  a 
particular  agent,  and  that  in  the  latter  case  such  agent  always  stood  by  it 
when  it  was  open,  to  guard  against  acddents,  and  that  on  the  occasion  in 
question  it  was  opened  without  the  knowledge  or  permission  of  such  pax^ 
ticular  agent  or  of  the  defendant,  but  by  the  unauthorisEed  act  of  a  fellow- 
servant  of  the  deceased;  the  conclusion  of  law  is,  that  the  deceased,  if 
himself  without  fault  or  negligence,  was  killed  not  by  the  neglect  or  default 
of  his  employer,  but  of  his  fellow-servant 

3.  A  verdict  for  the  plaintiff  upon  evidence  which  only  tends  to  prove  such 
a  state  of  facts,  will  be  set  aside,  as  contrary  to  evidence. 

(Before  Bobwobth,  Ch.  J.,  and  Woodbuff,  J.) 

Heard,  November  10;  dedded,  December  4, 185a 
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This  action  comes  before  the  Court,  at  General  Term,  on  an 
appeal  by  the  defendant  &om  an  order  denying  a  motion  for  a 
new  trial,  and  also  on  an  appeal  from  a  judgment  entered  on  a 
verdict  in  fevor  of  the  plaintiff. 

It  was  tried  in  November,  1857,  before  Mr.  Justice  Woodruff 
and  a  jury. 

The  action  is  brought  to  recover  damages  on  account  of  the 
death  of  Johann  N.  Karl,  which  death,  the  complaint  alleges,  was 
caused  by  the  negligence  of  the  defendant  Johann  N.  Ejirl  was 
killed  on  the  12th  of  March,  1856,  and  was,  at  the  time,  in  the 
employment  of  the  defendant  The  latter,  at  that  time,  carried 
on  business,  at  621  Broadway ;  the  premises,  occupied  by  him, 
extending  through  to  Mercer  street,  and  including  No.  160 
Mercer  street 

In  firont  of  the  entrance  door  firom  Mercer  street,  and  extend- 
ing quite  up  to  the  door,  there  was,  inside  of  tiie  building,  a 
hatchway  or  hoistway,  covered  by  a  trap-door,  which  trap-door 
was  opened  whenever  it  was  necessary  to  hoist  articles  through 
the  hatchway.  All  of  defendant's  workmen  entered  through  this 
door,  when  coming  into  the  building  to  attend  to  their  daily 
work.  On  the  afternoon  of  the  12th  of  Mux^h,  1856,  a  littie 
after  one  o'clock,  the  defendant  returned,  from  his  dinner,  to 
resume  his  work.  The  entrance  door  was  closed,  but  not 
'fiistened.  The  trap-door  was  up  and  the  hatchway  open,  and 
the  plaintiff  on  opening  the  entrance  door,  fell  through  the 
hatchway  and  was  killed. 

The  complaint,  after  giving  a  description  of  the  premises  occu- 
pied by  the  defendant,  and  stating  that  his  business  was  that 
of  a  confectioner,  and  that  Johann  N.  Karl  was  employed  by 
him  to  manufieu^ture  in  said  store  '^  fancy  confectionery  by  the 
piece,"  alleges  "  that,  in  the  course  of  his  said  emfdoyment,  and 
in  consequence  thereof,  it  became,  and  was  necessary,  for  the 
said  Johann  N.  Earl,  to  go  to  and  into  the  said  store  and  build- 
ing, by  the  door  or  entrance  thereto  from  Mercer  street,  the  said 
defendant  having  forbidden  the  workmen  and  servants  in  his 
employ  to  enter  by  the  door  from  Broadway,  and  directed  the 
said  Johann  N.  Earl,  and  others  in  his  employ,  to  enter  said 
store  by  the  door  opening  from  Mercer  street  aforesaid. 

"  And  the  said  plaintiff  further  says  and  avers,  that  the  said 
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defendant  ....  did  not  cause  the  hoistwaj,  in  the  said 
store  and  building,  on  each  story  thereoj^  to  be  inclosed  by  a 
good  and  sufficient  railing  around  the  opening  thereof,  and  did 
not  cause  such  railing  to  be  securely  &stened,  but  on  the  con- 
trary thereof  the  said  defendant  permitted  the  said  hoistway  to 
be  and  remain  in  an  exposed  and  dangerous  condition,  without 
any  railing  inclosing  the  same ;  and  on  the  said  12th  day  of 
March,  1856,  wrongfhlly  and  negligently  caused  the  trap-door 
on  the  first  sfory,  or  ground  floor  of  the  said  store,  by  which  the 
opening  of  said  h(»8tway  was  closed,  to  be  raised,  and  negligently 
and  wrongAilly  caused  the  door  or  entrance  to  said  store  from 
Mercer  street  foresaid,  to  be  closed,  but  not  &stened  or  guarded.'' 

.  .  That)  ^^  on  opening  the  outer  door  and  stepping  into  the 
said  store,  he,  the  said  Johann  N.  Earl  was,  by  the  first  step  a<ax)S0 
the  threshold,  precipitated  through  the  opening  of  said  hoistway, 
80  left  open  and  unguarded,  down  and  into  the  subcellar,  and 
upon  an  engine  or  other  machineiy,  and  was  thereby  so  bruisedi 
coroshed  and  mangled,  that  he  immediately  died  And  so  the  said 
plaintiff  says,  that  the  said  defendant,  on  the  day  and  year  last 
aforesaid,  at  the  city  and  county  of  New  York  aforesaid,  by  the 
wrongfhl  act,  neglect  and  de&ult  of  him,  the  said  defendant^  and 
his  agents  and  servants,  did  cause  the  death  of  the  said  Johann 
N.KarL" 

The  answer  of  the  de^dant,  ^  admits,  that  on  or  bdbre  the 
said  twelfth  day  of  March,  the  said  Johann  N.  Earl  was  letained 
and  employed  by  the  said  defendant  in  the  mann&cture  of  fancy 
confectionery  by  the  piece,  and  that  in  the  course  of  Mod  employ* 
ment,  and  in  consequence  thereof^  it  became  and  was  neeessary 
for  the  said  Johann  N.  Earl  to  go  to  and  into  the  said  store  and 
building  by  the  door  or  entrance  thereto  horn  Meic^  street.'' 

It  states,  as  a  defense,  that  it  was  a  regulataon  of  the  store, 
timt  all  the  workmen,  who  left  the  premises  at  noon,  should  be 
baek  at  thear  place  by  1  F.  M.  That,  it  being  necessary  that, 
the  hoistway  should  be  open  daily,  the  fturther  nde  was  estab- 
lished,  that  the  hoistway  should  be  used,  each  day,  after  1  P.  M., 
and  that  the  deceased  knew  of  both  regulations.  That  on  the 
said  twelfth  of  March,  the  deceased  left  at  noon,  and  in  disregard 
of  one  of  said  regulations,  did  not  return  until  some  time  after 
1P.M. 

75 


594  CASES  IN  THE  SUPERIOR  C50URT. 

Earl  V.  ^tailUrd. 

That,  when  he  did  return,  the  hoistway  was  open,  and  being 
used  in  the  regular  and  ordinary  prosecution  of  the  business  of 
the  said  defendant    It  concludes  thus : 

"And  this  defendant  further  says,  upon  information  and 
belief  that  the  said  Johann  N.  Eirl,  upon  his  return  in  the  said 
afternoon,  to  the  said  store  or  building,  opened  the  door  or 
entrance  thereof,  and  seeing  the  said  hoistway  open,  carelessly 
and  negligently  attempted  to  jump  across  the  said  hoistway,  and 
in  so  doing  came  in  contact  with  some  other  person  or  object, 
whereby,  and  by  his  own  carelessness  and  neglect,  he,  the  said 
Johann  N.  Karl,  was  precipitated  and  fell  through  the  said 
hoistway  down  and  into  the  subcellar  of  the  said  bmlding,  and 
upon  some  material  which  was  there  deposited,  and  was  thereby 
80  bruised  and  crushed,  that  he  immediately,  or  shortly  there- 
after died ;  and  so  this  defendant  says,  that  he,  the  said  Johann 
N.  Karl,  by  his  own  carelessness,  neglect^  default  and  ne^gli- 
gence,  came  to  his  death,  and  not  by  any  de&ult,  carelessness, 
or  wrongful  act  of  this  defendant,  or  of  any  of  his  agents,  ser- 
vants, employees  or  workmen. 

"  Wherefore  this  defendant  demands  judgment  in  his  &yor  in 
this  action,  with  costs." 

John  White,  for  the  plaintiff,  testified  that,  he  was  ordered  by 
Degen,  the  foreman  of  the  gum-room,  to  hoist  a  box  of  liquorice, 
which  was  on  the  floor  below  that  in  which  the  hoistway  was. 
That  he  opened  the  hatch  to  raise  it  He  shut  the  door,  "because 
Madame  Maillard's  father  called  him,  and  said  "John,  Mr.  Mail- 
lard  tells  me  to  shut  the  door,  it  is  very  cold."  "  E^arl  opened 
the  door  about  one  and  a  half  minutes  after  I  shut  it  I  was 
looking  up  stairs,  and  saw  them  take  the  box  of  liquorioe.  At 
that  moment  I  saw  the  door  open,  and  I  sprung  and  put  my  fix>t 
forward  as  £ELr  as  I  could  to  try  and  catch  the  door  to  stop  it^  and 
I  found  I  could  not  stop  the  door ;  but  I  caught  deceased  by  the 
shoulder  or  arm,  but  I  could  not  hold  him.  I  held  on  as  long 
as  I  could,  but  I  myself  fell  forward,  and  he  fell  down  the 
hatchway.  He  fell  two  floors,  about  eighteen  feet  He  fell  in 
the  corner  where  the  big  stove  is,  in  which  they  make  fire  for 
the  machine." 

This  is  the  only  evidence  as  to  the  particular  circumstances 
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attending  the  falling  of  the  deceased  through  the  hoistway.  He 
died  on  the  day  on  which  he  fell. 

Vital  Rosseau,  a  witness  for  the  defendant,  testified  that, 
"unless  I  (the  witness),  gave  my  orders,  the  hatches  could  not 
be  opened  for  the  receipt  or  delivery  of  goods."  "  I  never  knew 
of  any  one  opening  the  hatch,  without  applying  to  me  or  to  the 
proprietor.  At  the  time  when  any  one  applied  to  Mr.  Maillard 
for  goods,  he  either  sent  them  to  me  or  came  and  saw  me  him- 
sell"  That  he  had  never  known  White  to  hoist  before,  when 
the  witness  was  not  present  He  said,  "  when  we  did  use  the 
hatchway,  I  stood  by  to  see  the  goods  delivered."  "  I  did  not 
know  that  the  hoist  was  in  use  at  that  time." 

On  cross-examination,  he  said,  "  I  had  charge  of  the  hatch 
and  attended  to  the  receipt  of  goods ;"  "  when  I  was  applied  to 
for  sugar  or  liquorice,  while  I  was  engaged,  I  would  not  aDow 
the  traps  to  be  opened ;  I  would  send  the  men  back  to  their 
departments  to  wait  until  I  was  ready." 

"  There  were  no  goods  hoisted  unless  I  or  the  defendant  gave 
the  orders  for  opening  the  hatch." 

Henry  Degen,  a  witness  for  the  plaintiff,  testified  that  '^Rosseau 
was  bookkeeper;"  "when  I  wanted  supplies  I  would  go  to  the 
office  and  ask  defendant ;  if  he  was  not  in  the  office,  the  book- 
keeper or  some  one  in  the  office  for  it;  they  then  told  me  to 
send  some  men  down  in  the  magazine  and  get  it;  the  men  would 
send  it  up  on  the  hatchway ;  sometimes  the  bookkeeper  stood  at 
the  door  when  it  was  sent  up,  not  always;  "whenever  we 
required  the  hatch  we  used  it" 

There  was  a  conflict  of  evidence  as  to  whether  a  wood-bar 
had  been  provided,  prior  to  this  accident,  for  fastening  the 
entrance  door.  White  says  he  never  saw  one  there  before. 
Degen  says  the  defendant,  after  the  accident,  asked  a  carpenter 
to  make  one.    Rosseau  says  there  was  one  prior  to  the  accident 

They  are  the  only  witnesses  who  testified  as  to  that  matter. 

Julius  Kolhnar,  a  witness  for  the  plaintiff,  said  "the  hatch 
was  used  at  all  hours ;  sometimes  I  have  seen  it  open  between 
12  and  1  o'clock." 

George  Roth,  a  witness  for  the  plaintiff,  said  "  the  hatch  was 
used  at  all  times ;  sometimes  after  12,  and  before  1  o'clock." 

When  the  plaintiff  rested,  (which  he  did  do  after  the  exami- 
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nation  of  John  White  was  concluded,)  the  defendant's  connfid 
moved  for  a  dismissal  of  the  plaintiff's  oompkint^  <m  the  IbUow 
ing  grounds : 

"  l8t  The  evidence  discloses  that  the  deoenied  was  himaelf 
guilty  of  negligence,  and  contributed  to  the  accident 

"2d.  If  any  person,  other  than  the  deceased,  iraa  guilty  of 
negligence,  it  was  White,  the  fellow-workman  of  deceased,  and 
the  defendant  is  not  liable  for  injuries  accruing  in  such  case. 

"Sd«  The  accident  was  an  ordinary  risk  and  peril  of  the 
employment,  incident  to  the  place  of  carrying  it  on^  and  the 
master  is  not  liable  for  injuries  arising  from  such  cause. 

"  The  Court  denied  the  motion,  to  which  decaaion  the  defend- 
ant's counsel  excepted." 

The  case  made  does  not  contain  the  chaige  giren  to  ibe  jury. 
It  states  that,  "  the  Judge  charged  the  j\iry  and  the  jury  ntixed 
and  fbund  a  verdict  for  the  plaintiff  of  the  snm  of  $1,600." 

The  only  evidence,  bearing  on  the  question  of  damages^  waa 
to  the  effect  that,  the  deceased  was  between  28  and  81  years  of 
age;  a  confectioner  and  decorator  in  gum  paste.  '^Earl  was 
a  pretty  good  workman,  good  as  any  (»ie;  he  was  in  defendant's 
employ  ten  or  twelve  months.'* 

The  defendant  moved  for  a  new  trial,  on  a  case,  and  fitom  the 
order  denying  the  motion,  he  i^pealed  to  the  General  fl^erm.  A 
judgment  having  been  entered  on  the  verdict,  he,  also^  appealed 
from  that^  and  the  two  appeals  were  heard  together. 

Lee  Jh  Smidt,  for  defendant  and  appellant 

IKaa  J.  JBoouJ^  for  rei^ndent 

Br  THE  Court.  Boswobth,  Ch.  J.— Tie  testimony  of 
Bosseau  is  direct  and  explicit  that  no  goods  weie  hoisted 
unless  he  or  the  defendant  gave  the  orders  for  opening  the 
hatches.  No  witness  contradicts  this  testimony;  some  of  the 
witnesses  testify  that^  the  hoistway  was,  sometimes,  used  between 
twelve  and  one  o'clock.  Bosseau  does  not  deny  titiis.  But  none 
of  those  witnesses  testify  that,  it  was  xised  between  twelve  and 
one  o'clock,  without  orders,  for  opening  the  hatch,  having  been 
^flnt  given  by  Bosseau,  or  the  defendant 
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Kei&er  does  an  j  (me  testify  that,  it  was  a  common  thing  to 
open  the  hatches,  without  first  obtaining  ordera  from  Rosseau 
or  the  de£sndant  authorizing  it^  or  that  the  defendant  knew  that, 
any  workman  had  done  it,  in  any  instance,  without  having  had 
orders  to  do  it 

The  only  witness  who,  contradicts,  in  any  way  the  testimony 
of  Rosseau,  viz.:  "when  we  did  use  the  hatchway,  I  stood  by 
fo  see  the  goods  delivered,"  is  Degen,  who  «aid:  "  Sometimes 
the  bookkeeper  stood  at  the  door  when  it,  (supplies)  was  sent  up, 
not  always."  Yet  Degen  specifies  no  instances  o£  this  kind,  nor 
does  he  enter  into  any  details,  respecting  any  such  occurrencei 
tending  to  show  that,  Rosseau  omitted  to  stand  by,  when  the 
hoistway  was  open  by  the  orders  of  himself  or  of  the  deifendant, 
or  to  the  knowledge  of  either  of  them. 

Rosseau  testifies  that  he  did  not  know  the  hoistway  was  open, 
or  was  being  used,  on  the  occasion  in  question,  until  after  the 
accident  No  one  contradicts  him.  No  one  testifies  that  the 
defendant  ordered,  or  authorized  any  one  to  open  it,  or  was 
«poken  to  on  the  subject  White  and  Degen  were  the  persons 
who  obtained  such  permission  or  received  such  authority,  (as 
the  case  is  presented  to  us)  if  they  were  given  by  Rosseau  or 
the  defendant  to  any  one.  But  neither  White  nor  D^n  testify 
to  any  such  £M3t 

The  &ct  that|  Madame  Maillard's  father  said,  ''John,  Mr. 
Maillard  tells  me  to  shut  the  door,  it  is  very  cold,"  is  not  com- 
petent evidence  to  prove  any  fkct,  and  would,  doubtless,  have 
been  excluded  had  it  been  objected  ta  But  though  received 
without  objection,  it  is  not  apparent  that,  it  tends  to  show  that, 
the  defendant  knew  the  hatchway  was  then  open,  or  if  he  might 
suspect  it  was  open  that,  he  had  any  occasion  to  conjecture  that^ 
it  had  been  opened  without  the  orders  of  Rosseau,  or  without 
his  bemg  present  to  see  to  the  hoisting  of  the  goods. 

When  evidence  as  explicit  and  direct  as  tiiat  of  Rosseau  had 
been  given,  I  think  more  evidence  on  tiie  part  of  the  plaintiff 
was  necessary,  than  she  produced,  to  warrant  the  conclusion 
that^  any  of  the  defendant's  workmen,  even  occasionally,  opened 
the  hatch  and  hoisted  goods,  with  any  knowledge  on  the  part  of 
the  defendant^  that  they  did  so  without  the  order  of  Rosseau. 

Kit  be  true  that,  when  tiie  hatch  was  authorissed  to  be  opened, 
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it  was  so  authorized  by  the  order  of  Bosseau^  and  if  it  be  also 
trae  that,  on  such  occasions  he  stood  by  to  see  the  goods  deliv- 
ered, and  if'  it  be  true  that,  on  the  occasion  in  question  it  was 
opened  without  the  knowledge  or  direction  of  either  of  them, 
then  it  was  so  opened  without  any  fieiult  or  negligence  of  the 
defendant,  and  by  the  careless  and  unauthorized  act  of  White  or 
Degen,  or  of  both  of  them. 

In  thus  acting,  they  were  not  acting  lA  the  scope  of  their 
employment,  for  neither  of  them  had  authority  to  open  it,  or 
had  been  allowed,  with  the  knowledge  of  either  Bosseau  or  of 
the  defendant,  to  open  it. 

If  such  be  the  truth  of  the  case,  the  deceased,  if  himself  free 
from  fault,  was  injured  by  the  carelessness  and  improper  con- 
duct, of  those  who  opened  the  hatch,  without  any  direction,  so 
to  do,  from  either  Bosseau  or  the  defendant,  and  without  the 
knowledge  of  either  of  them. 

If  injured  by  the  negligence  of  a  fellow-servant,  who  was 
engaged  in  the  same  general  business  as  himself,  their  common 
principal  is  not  liable,  although  the  employments  of  the  two 
were  distinct;  both  being  necessary,  to  the  prosecution  of  the 
business.  ( Ooon  v.  The  Syracuse  and  Utica  BaUroad  Company^ 
1  Seld.,  492.) 

It  may,  possibly,  be  made  to  appear  on  another  trial,  that  the 
workmen  were  allowed  by  the  defendant,  to  open  the  trap  and 
use  the  hoistway,  without  obtaining  his  permission  or  that  of 
Bosseau ;  but  we  think  the  evidence,  in  the  case  before  us,  does 
not  warrant  that  conclusion. 

On  the  contrary,  the  explicit  testimony  that  it  could  not  be 
rightfully  opened,  without  the  prder  of  Bosseau,  on  an  appb'ca- 
tion  to  him,  or  on  an  application  to  the  defendant,  is,  on  a  &ir 
view  of  the  whole  eWdence,  imcontradicted. 

If  it  be  true,  that  the  workmen,  without  orders  from  Bosseau 
or  from  the  defendant,  did  assume,  with  the  knowledge  of  the 
defendant,  to  open  the  trap  and  use  the  hoistway,  it  would  seem 
that,  it  would  be  easy  to  prove  the  fact  that,  in  some  instances, 
or  on  some  occasions  which  could  be  specified,  it  had  been  done. 
But  no  such  proof  has  been  given. 

If  the  hatch  had  been  used  as  Bosseau  states  it  was,  there 
might  be  no  negligence  on  the  part  of  the  deceased,  on  seeing 
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the  door  shut,  in  assuming  that  the  trap  was  down,  and  in  open- 
ing the  door  and  walking  in,  as  one  naturally  would  do,  who 
had  no  reason  to  suppose  that  he  was  exposing  himself  to  dan- 
ger in  so  doing. 

On  the  other  hand,  if  it  was  a  common  thing  to  use  the  hoist- 
way,  at  all  hours,  and  as  well  between  12  at  noon,  and  1  P.  M., 
(when  the  hands  were  usually  absent  to  get  their  dinner,)  as  at 
other  hours,  and  that  any  workman,  who  had  occasion  to  use  it, 
was  at  liberty  to  do  so,  and  in  the  habit  of  doing  so,  and  that  it 
was  not  common  to  use  guards  or  other  precautions  to  advertise 
the  workmen,  when  in  use,  that  it  was  open,  and  all  this  was 
known  to  the  deceased;  it  might  be  an  act  of  great  negligence  on 
the  part  of  the  deceased,  to  walk  heedlessly  and  hurriedly  in, 
without  first  pausing  to  see  the  condition  of  the  hatchway. 

We  do  not  think  there  was  any  error  in  refusing  to  dismiss 
the  complaint  When  that  motion  was  made  and  denied,  White 
was  the  only  witness  who  had  been  examined.  As  the  case 
then  stood,  there  was  this  large  opening,  some  six  feet  square, 
coming  close  up  to  the  only  door  which  the  workmen  were  per- 
mitted to  enter.  It  was  open,  without  anything  being  done  to 
advise  Karl  that  it  was  in  use.  The  testimony  of  White  implies, 
though  it  does  not  expressly  affirm,  that  the  door  was  usually 
open,  when  the  hatchway  was  open. 

The  testimony  he  gave,  though  somewhat  vague  and  indefinite, 
was  calculated  to  induce  the  belief  that,  he  was  using  the  hatch- 
way, as  he  did  then  use  it,  with  the  knowledge  of  the  defendant 
We  are  not  prepared  to  hold,  if  such  were  the  fects,  that  the 
deceased  did  not  £Gtll  through  the  hatchway,  by  reason  of  the 
negligence  of  the  defendant 

It  is  with  great  reluctance  that  we  interfere  with  the  verdict 
of  a  jury,  in  a  case  submitted  to  them  under  instructions  which 
we  must  assume  to  have  been  correct,  and  satisfisujtory  to  both 
parties,  as  no  exception  was  taken  to  them  by  either. 

But  assuming  the  testimony,  as  it  is  presented  to  us,  in  respect 
to  the  regulations  respecting  the  use  of  the  hatchway,  and  as  to 
the  precautions  employed,  whenever  it  was  used  with  the  know- 
ledge of  the  defendant,  or  of  Rosseau  who  had  charge  of  it,  to  be 
correct,  and  that  on  the  present  occasion,  it  was  opened  without 
the  authority,  or  knowledge  of  either  of  them,  imtil  after  the 
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accident  happened;  then  it  wonld  follow  that  the  sad  calamity 
for  which  the  plaintiflf  seeks  to  subject  the  defendant  to  damages^ 
happened  without  his  fault,  and  by  the  &ult  of  a  fellow-work* 
man  of  the  deceased. 

We  think  the  evidence  given,  when  carefully  considered, 
tends  only  to  the  conclusions  last  stated,  and  that  the  ends  of 
justice  require  that  a  new  trial  should  be  granted* 

A  new  trial  is  accordingly  granted,  on  payment  of  the  costs 
of  the  trial.  The  costs  of  the  motion  for  a  new  trial  and  of  the 
appeal,  to  be  costs  in  the  cause  and  abide  the  event 


Thb  Marine  Bank  of  the  Cmr  or  New  Yobk,  PlaintifF  and 
Respondent,  v.  Nelson  Clements,  Defendant  and  Appellant 

1.  The  indorsee  of  a  note  payable  to  the  order  of  an  insurance  company  and 
purporting  to  have  been  indorsed  by  such  compaay  by  its  president^  in  an 
action  against  the  maker  in  which  the  allegation  of  an  indorsement  by  thtt 
company  is  denied,  cannot  recover,  without  proving  that  the  president  was 
in  &ct  authorized  to  indorse  it,  or  had  been  held  oot  by  the  oompany  aa 
aathorised  to  indorse  such  p^>er  in  its  name. 

2.  The  president  of  an  iosuranoe  oompany,  when  not  authorised  by  its  chartsr 
or  by-laws  to  do  so,  has  no  authority  as  president^  to  indorse  and  negotiate 
notes  belonging  to  it 

3.  An  indorsee  of  a  note  payable  to  the  order  of  an  incorporated  company, 
who  takes  it  under  an  indorsement  purporting  to  have  been  made  by  its 
president  or  other  agent^  takes  it  at  the  peril  of  being  able  to  show,  when 
his  title  is  questioned,  that  the  person  assuming  to  indorse  it  in  the  name 
of  the  company,  had  authority  to  do  the  act 

(Before  Bosworth,  Ch.  J.,  and  Woodruff,  J.) 

Heard,  November  11 ;  decided,  December  4,  1858. 

This  action  comes  before  the  Court,  at  General  Term,  on  an 
appeal  by  the  defendant  from  a  judgment  entered  against  hioi, 
on  the  report  of  E.  P.  Cowles,  Esq.,  as  referee. 

The  plaintiff  sues  as  indorsee  of  a  note,  made  by  the  defendant, 
dated  August  14, 1865,  payable  "to  the  International  Insurance 
Company  or  order,  for  value  received,"  twelve  months  after  its 
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date,  at  the  Bank  of  Commeroe,  in  New  York,  being  for  the 
sum  of  $1,000.    It  IB  indorsed : 

''For  International  Inaoranoe  Companj, 

AiiANsoN  Mabsh,  Preset" 

The  complaint  alleges  that,  "the  same  was  duly  indorsed  by 
the  said  International  Insurance  Companj,  and  delivered  to  the 
plaintifb." 

The  answer  puts  at  issue  the  allegation  last  mentioned,  and 
ayers,  among  other  things,  that  no  indoraem^dt  of  the  note  was 
made,  except  bj  the  president  of  the  company;  that  his  indorse- 
ment was  without  any  authority  from  the  company,  and  that  this 
was  indorsed  with  other  notes,  of  greater  value  than  $1,000, 
without  any  previous  Vesolution  of  the  trustees  or  board  of 
directors,  and  at  a  time  when  the  company  was  insolvent.  That 
this  was  done  with  the  intent  of  giving  to  the  transfenee,  who  was 
a  creditor  of  the  company,  a  preference  over  the  other  creditors 
thereof  The  action  was  nefened  to  a  referee,  whose  conclusions 
of  fact  and  of  law,  and  the  exceptions  taken  by  the  defendant 
thereto,  are  as  follows : 

"  I.  Conclusions  of  fact 

^^  First.  That  the  note  in  question  was  a  subscription  note, 
and  as  such  was  made  and  delivered  by  the  defendant  to  the 
International  Insurance  Company. 

"  Second.  That  in  the  month  of  January,  1866,  Alanaon  Marsh, 
tbe  then  president  of  the  said  insurance  ccnnpany,  in  his  official 
character  as  such  president^  placed  his  indorsement  upon  such 
note,  with  a  view  to  negotiating  the  same  for  such  company. 
That  after  such  indorsement,  the  said  note  was  again  returned 
to,  and  remained  with  said  company,  as  the  holder  the^reo^  until 
passed  to  McCready,  Mott  &  Co.,  as  hereinafter  stated. 

"  Third.  That  on  the  2d  day  of  February,  1856,  the  said  Marsh 
ceased  to  be  the  president  of  such  company. 

"  Fourth.  That  Moses  Starbuck  became  the  president  of  such 
company,  in  the  place  of  said  Marsh.  That  said  Starbuck, 
while  being  such  president  and  assuming  to  act  as  such,  nego- 
tiated such  note,  as  so  indorsed,  to  McCready,  Mott  &  Co.,  who 
loaned  said  company  the  sum  of  three  thousand  five  hundred 
76 
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dollars,  taking  at  the  same  time  from  said  president  a  stock  note 
of  the  company  therefor,  together  with  the  note  in  question,  and 
other  notes,  to  the  aggregate  of  about  $5,000,  held  by  such  com- 
pany, as  collateral  security  for  such  loan.  There  was  no  vote  of 
the  board  of  directors  authorizing  the  above  loan,  or  die  giving 
of  such  collaterals. 

'*  Fifth.  That  the  note  in  question  passed,  by  successive  trans- 
fers, from  said  McCready,  Mott  k  Co.,  to  the  plaintiffl  That  said 
plaintiff  received  such  note,  and  discounted  the  same  in  the 
regular  course  of  its  business,  three  days  before  its  maturity, 
and  without  any  knowledge  or  notioe  of  the  circumstances  under 
which  it  had  been  originally  taken  as  aforesaid  by  McCready^ 
Mott  &  Co. 

''  Sixth.  That  said  insurance  company,  at  the  time  such  note 
was  negotiated  to  McCready,  Mott  &  Co.^  was  in  fact  insolventi 
not  then  having  sufficient  property  with  which  to  pay  its  debts; 
but  had  not  at  that  time  committed  any  open  act  of  insol- 
vency." 

Upon  these  fitcts  the  referee  held  as  matter  of  law: 

^^Fir$t  That  said  note  was  not  passed  to  McCready,  Mott  k 
Co.  in  violation  of  the  statute,  with  intent  to  give  them  a  prefe- 
rence over  other  creditors  of  such  insurance  company. 

^^Soocmd.  That  the  plaintiff  was  an  innocent  and  bona  fide 
holder  of  such  note  for  value,  and  as  such  entitled  to  recover 
thereupon  against  the  defendant" 

The  defendant  duly  excepted  to  each  of  the  findings  of  &ct 
and  conclusions  of  law  of  said  referee,  particularly  and  severally. 

There  was  no  evidence  that  any  notes  belonging  to  the  com- 
pany, had  been  at  any  time  negotiated  by  the  company  by  being 
indorsed  by  its  president,  or  that  to  the  knowledge  of  the  trustees 
or  directors,  the  president  of  the  company  had  ever  negotiated 
any  of  its  notes.  Nor  was  it  proved  that  he  was  authorized  by 
its  by-laws  to  indorse  or  negotiate  its  notes,  or  make  loans  in  its 
behalf. 

Judgment  having  been  entered  on  the  report^  the  defendant 
appealed  from  it  to  the  General  Term. 

J.  L.  Jemegan^  for  defendant  and  appellant,  contended,  inter 
aUdy  that,  the  president  had  no  authority  by  virtue  of  the  charter 
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or  by-laws  of  the  company,  or  by  virtue  of  any  usage  or  custom 
which  appears  in  evidence,  or  otherwise,  to  obtain  the  loan  in 
question,  or  consequently  to  execute  the  stock  note  of  the  com- 
pany therefor,  or  to  assign  the  note,  on  which  this  action  is 
brought,  as  collateral  security  therefor. 

That  the  plaintiffs  were  bound  to  inquire  into  the  extent  of 
the  president's  authority,  and  were  chargeable  with  notice  of 
the  limitation  of  that  authority. 

At  all  events,  where  the  president  of  an  insurance  company 
undertakes  to  indorse  or  negotiate  paper  belonging  to,  and  in 
terms,  payable  to  the  order  of  such  company,  and  it  appears 
upon  the  face  of  the  paper  that  the  assignment  is  made  by  a 
person  purporting  to  be  the  president,  or  other  agent  of  the  com- 
pany, the  plaintifb  take  it  *'at  the  risk  of  showing  affirmatively, 
not  only  that  he  had  the  apparent  authority  to  make  the  drafts 
[assignment],  but  also  that  they  [it]  were  actually  made  for  the 
benefit  of  the  defendant  [company]."  This  is  the  language  of 
the  Court  in  the  case  of  the  Ecchange  Bank  v.  MonimOt^  24 
Barb.,  371 ;  and  is  also  the  doctrine  of  Court  of  Appeals,  in  the 
Mechanica'  Bank  v.  N.  Y.  and  N.  H.  K  B.  Co.,  8  Kern.,  699, 
681,  686. 

TT.  Eutchinsj  for  plaintiff  and  respondent 

I.  The  note  in  suit  is  a  subscription  note  given  in  advance  for 
premiums,  on  policies  of  insurance  to  be  issued  by  the  Interna- 
tional Insurance  Company  to  the  defendant^  the  maker  of  the 
note. 

n.  The  note  was  negotiated  by  the  company  in  the  course  of 
its  business,  and  for  its  benefit,  and  as  it  might  lawfully  do,  and 
was  duly  transferred  for  full  value  to  the  plaintiffs  in  this  action 
before  maturity,  who  took  the  same  without  notice  of  any 
defense,  legal  or  equitable,  on  the  part  of  the  maker;  and  they 
are  entitled  to  recover  the  full  amount  thereof.  The  report  of 
the  referee  should  be  confirmed. 

By  THE  Court.  Boswobth,  Ch.  J. — The  International  Insu- 
rance company  cannot  be  divested  of  its  title  to  the  note  in 
question,  nor  can  any  third  person  acquire  a  title  to  it,  and  a 
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right  to  sue  and  leoover  upon  it,  until  a  transfer  of  it  has  been 
•made  by  the  company;  or  until  it  has  been  indorsed  by  some 
person  authorized,  or  who  has  been  held  out  by  the  company  as 
authorized,  to  indorse  it  in  the  name  of  the  company. 

The  company  did  not  authorize  its  transfer.  No  resolution  or 
by-law  has  been  produced  which  authorizes  the  president  to  nego- 
tiate its  notes,  or  to  indorse  them  in  the  name  of  the  ccmipany. 
There  is  no  evidence  that  he  had  previously  done  such  acts. 

The  referee  has  not  found,  as  a  &ct,  that,  the  company  indorsed 
this  note  to  the  plainti£  The  complaint  alleges,  that  the  Inter* 
national  Insurance  Ckxnpany  did  indorse  and  deliver  the  note  to 
the  plaintiff  The  answer  takes  issue  on  this  allegation,  and 
alleges,  that  the  indorsement  of  it  by  the  president  of  the  com- 
pany, in  the  name  of  the  company,  was  an  act  done,  without  any 
authority  so  to  do,  from  the  trustees  or  directors  of  the  company, 
and  without  any  valid  authority  whatever. 

The  referee  has  found,  that  there  was  no  vote  of  the  board  of 
directors  authorizing  the  loan,  which,  this  note,  with  others,  was 
transferred  to  secure,  or  for  transferring  the  notes  as  collateral 
security. 

This  case,  therefore,  as  it  is  now  presented,  is  one  in  which 
notes,  belonging  to  this  insurance  company,  have  been  nsgo- 
tiated,  without  any  authority  from  the  company. 

The  note  being,  by  its  terms,  payable  to  the  order  of  the 
company,  no  indorsee  of  it  can  acquire  any  title  to  it,  without 
at  least  showing,  that  according  to  the  usual  practice  of  tiia 
company,  its  notes  were  n^otiated  by  indorsing  them  by  its 
president,  or  that  by  its  course  of  business  he  had  been  held  out 
as  a  proper  person  to  indorse  in  their  behalf  its  notes,  for  the 
purpose  of  negotiating  thenu 

Such  is  not  found  by  the  referee  to  be  the  fect^  nor  was  it 
proved  at  the  trial. 

Under  the  charter,  by  virtue  of  his  powers  as  president,  he 
had  no  authority,  to  negotiate  its  notes,  or  to  indorse  them,  in 
the  name  of  the  company.  He  has  no  more  authority  from  the 
charter,  by  virtue  of  his  appointment  as  president,  to  bind  the 
company  by  any  of  his  acts,  than  any  trustee  of  the  company. 
{Life  and  Fire  Insurance  Co.  v.  The  Mechanic  Fire  Inguranoe  Oo^ 
7  Wend.,  81,  88.) 
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An  insuperable  obstacle  to  a  lecoyery  by  the  pl^tiff  in  this 
case  is  that^  it  not  only  was  not  within  the  actual  power,  but  it 
was  not  within  the  apparent  power  of  the  president^  to  make 
notes,  belonging  to  and  payable  to  the  order  of  the  company, 
negotiable  by  his  indorsement^  or  to  negotiate  them  at  alL 
Proof  of  one  or  the  other  of  these  feu^ts  is  essential  to  the  plain- 
tiff's right  to  recover,  as  well  as  that,  they  are  bona  fide  holders 
for  value.  {Farmers  and  Mechanics^  Bank  of  Kent  Co.  v.  Butchers  ' 
and  Drover/  Bank,  16  K  Y.  R,  125.) 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Judgment  accordingly. 


CASES  OF  PRACTIOE 

▲ID 

DECISIONS  IN  SPECIAL  PROCEEDINGS, 

▲T  THB 

GENERAL  AND  SPECIAL. TERMS 

AND  AT  CHAMBERS. 


LiNDLST  Spring,  Receiver  of  the  piopertrjr  of  James  Strauss 
and  others,  Judgment  Debtors,  Plaintiff  and  Appellant,  v. 
Jakes  Strauss,  Joseph  Emanuel  and  Abraham  Emanuel, 
and  Martin  Maas  and  Frederick  M.  Maas,  Assignees,  &c., 
Defendants  and  Bespondents. 

L  On  a  motion  for  an  injunction  and  the  appointment  of  a  receiTor  pendente 
lUer-apoxk  a  bill  filed  to  set  aside  an  assignment  by  judgment  debtors  as  void 
as  against  creditors,  if  no  actual  fraud  is  shown  and  the  solvency  of  the 
assignees  and  their  ability  to  answer  for  the  assigned  estate  is  not  questioned, 
it  is  proper  to  allow  such  assignees  to  dispose  of  the  property  and  collect  the 
assigned  debts  and  hold  the  proceeds  subject  to  the  decree  which  may  be 
made  in  the  cause,  although  the  disposition  of  the  assets  according  to  the 
assignment  is  restrained  and  all  interference  with  the  estate  by  the  judgment 
debtors  is  forbidden. 

2.  Such  permission  to  the  assignees  to  act  as  special  receivers  is  proper 
although  there  is  doubt  of  the  validity  of  the  assignment 

3.  When  the  assignment  purports  to  convey  all  the  debtors'  property  and  the 
'  assignees  covenant  therein  that  they  will  with  all  proper  diligence  cause  a 

full  and  correct  inventory  of  the  assigned  estate  to  be  thereto  amiexed,  it  is 
not  dear  that  such  assignment  is  invalid  because  in  describing  the  property 
assigned  as  all  and  singular  the  goods,  property,  &a,  &a,  of  the  assignors 
the  words  are  added  "the  same  being  more  fiilly  and  particularly  enume- 
rated and  described  in  a  schedule  thereof  hereto  annexed  marked  schedule 
A;"  when  in  truth  at  the  time  of  the  execution  and  delivery  of  the  assign* 
ment  there  was  no  such  schedule  amiexed. 
i.  If  the  want  of  such  schedule  invalidated  the  assignment  when  first  deE- 
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yered,  bat  it  appears  that  the  assignees  went  on  immediately  with  the 
assistance  of  the  assignors  to  prepare  and  did  pr^Mure  and  annex  a  fbU 
inventory  of  the  assigned  property,  it  is  not  d^  that  soch  annexation  is 
not  tantamount  to  a  new  execution  and  delivery  of  the  assignment  free  of 
any  imperfection. 
5.   In  cases  of  doubt  an  injunction  pendente  Hie  ought  not  to  be  granted  unless 
there  it  reason  to  belieyo  that  during  the  neoeasaiy  delay  which  most  occur 
before  the  eause  is  brought  to  trial  the  plaintiff  may  sustain  iijuiy  which 
the  Court  will  be  unable  fully  to  redress  or  that  acts  may  be  committed 
which  will  prevent  the  full  reUef  whiidi  the  plaintiff  seeks  by  his  action. 
(Before  Boswobth,  Gh.  J.,  Hoffman,  Slosson,  Woodruff  and  Piebbb- 
powr,  J.  J.) 
Ceard,  October  16th;  decided,  October  3(Hh,  185a 

This  case  was  heard,  at  General  Term,  on  an  appeal  bj  the 
plaintiff  fix)m  an  order  of  Mr.  Justice  Boswobth,  modifying  an 
injunction,  and  not  granting  the  appointment  of  a  special 
receiver. 

The  aofcum  hevein  is  brought  by  the  pkmtiff  as  receiver  of 
the  piopertj  at  James  StransSi  Joseph  Emannel  and  Ataraham 
Emanuel,  judgment  debtoiB. 

The  plaintiff  was  appointed  sudi  reoeiver^  under  proceedings 
supplementary  to  execution,  at  the  instance  of  John  Button  and 
others  who  recovered  a  judgment  against  sudi  debtam  on  the 
28thdayGf  May,  1868. 

Th^  defendants,  Martin  and  Frederick  M.  Mass,  are  assignees 
of  the  debtors  fbr  the  benefit  of  creditors. 

The  complaint  in  this  action  is  filed  fbr  the  purpose  of  setting 
aside  an  assignment  made  by  the  debtors  to  the  defendants  Maas, 
bearing  date  the  12th  day  of  September,  1867,  as  void,  and 
prays  for  an  injunction  restraining  the  defendants  from  reoeiviBg, 
collecting,  selling,  disposing  of  or  intermeddling  with  any  of  the 
goods,  notes,  debts,  things  in  action,  and  property,  &c,  ftc, 
belonging  to  the  debtors  on  the  12th  September,  1867,  or  after- 
wards, or  the  piQoetds  thereofl  Tk$X  a  q)eeial  reeeiver  be 
appointed,  mA  that  liie  delbidants  may  aieeoaBt  for  Ae  money, 
pr<^rty,  tee.,  and  pay  and  deliver  the  same  to  the  receiver. 

On  a  motion  at  the  Special  Term  for  an  injunction  pendente 
lite,  the  motion  was  urged  on  two  grounds,  viz. :  that  the  assign- 
ment purports  to  convey  and  assign  to  the  defendants  Maas 
only  soch  property  as  is  described  in  a  adieduk  ann^ced  theietG^ 
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when  in  truth  there  was  no  schedule  annexed  to  the  assignment 
when  it  was  executed  and  delivered.  And  that  the  want  of 
change  of  possession,  the  continued  possession  and  acts  of  own- 
ership by  the  assignors,  and  other  circumstances  indicate  that 
the  assignment  was  fraudulent  and  void  as  against  creditors. 
And  affidavits  were  read  by  the  plaintiff  in  support  of  the  charges 
made  in  the  complaint 

The  answer  denies  all  fraud  on  the  part  of  the  defendants,  and 
offers  an  explanation  of  the  fact  (which  is  not  denied,)  that  when 
the  assignment  was  executed,  no  schedule  of  the  assigned  pro- 
perty was  annexed.  And  states  that  immediately  upon  the  exe- 
cution of  the  assignment,  the  assignors  and  assignees  set  about 
the  taking  of  the  schedule  and  inventory  of  all  the  property  of 
the  debtors,  and  that  it  was  completed  within  ten  days  and 
delivered  to  the  assignees.  That  in  &ct  all  the  property  of  the 
assignors  (except  such  as  is  exempt  from  execution,)  was  deli- 
vered to  the  assignees,  and  they  have  proceeded  to  execute  the 
trusts  assumed  by  them,  and  have  disposed  of  the  goods,  &c^ 
and  collected  a  large  amount  from  the  assigned  debts,  claims, 
&c ;  and  have  distributed  among  the  creditors  the  great  bulk 
of  the  proceeds;  having  now  in  their  hands  of  such  proceeds 
only  about  eight  hundred  dollars.  And  the  statements  in  the 
answer  are  supported  by  affidavits  read  on  behalf  of  the  defend- 
ants. 

The  clause  in  the  assignment  upon  which  the  charge  that  it  is 
void  because  no  schedule  of  property  was  annexed  at  the  time 
of  its  execution,  is  that  which  describes  the  subject  of  the  assign- 
ment by  the  debtors,  the  parties  thereto  of  the  first  part,  in  these 
words :  "All  and  singular  the  goods,  chattels,  stocks,  promissory 
notes,  debts,  things  inaction,  claims,  demands,  property,  and 
effects  belonging  to  the  said  parties  of  the  first  part,  or  either  of 
them,  (except  such  property  as  may  by  law  be  exempt  from 
sale  on  execution,)  the  same  being  more  fully  and  particularly 
enumerated  and  described  in  a  schedule  thereof  hereto  annexed, 
marked  schedule  'A.'  To  have  and  to  hold  the  same  and  every 
part  and  parcel  thereof,"  &c.,  &c. 

The  words  of  assignment  are  preceded  by  a  declaration  that 
the  assignors  being  unable  at  present  to  provide  for  their  debts, 
are  desirous  to  arrange  for  the  payment  thereof  "by  an  assign* 
77 
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ment  of  aU  their  property  and  effects  for  that  purpoaej'^  and  "in 
consideration"  thereof,  they  "do  grant,  bargain,  sell,  assign," 

And  the  assignees  take  upon  themselves  the  execution  of  tlxe 
trusts  and  among  other  things  undertake  "  that  thej  will  with 
all  proper  diligence,  cause  a  full  and  correct  inventory  of  the 
assigned  estate  to  be  hereto  annexed." 

The  motion  at  Special  Term  came  on  to  be  heard  on  an  order 
to  show  cause  which  temporarily,  in  the  very  words  of  the  prayer 
of  the  complaint,  enjoined  the  defendants  "&om  selling,  assign- 
ing, transferring,  delivering,  negotiating,  discharging,  incumber- 
ing or  in  any  manner  disposing  of  or  intermeddling  with  any 
goods,  chattels,  stocks,  promissory  notes,  debts,  things  in  actioui 
claims,  demands,  property  and  effects  belonging  to  the  judg- 
ment debtors,  or  either  of  them,  on  the  12th  day  of  September, 
1857,  immediately  before  or  at  the  time  of  executing  the 
instrument  of  assignment  referred  to  in  the  complaint,  or  at  any 
time  afterwards,  and  the  proceeds  thereof  whether  in  the  hands 
of  said  defendants  or  of  any  other  person  and  particularly  all 
property  and  the  proceeds  thereof  pretended  to  be  assigned  and 
transferred  by  said  instrument." 

On  the  hearing  of  the  motion  it  was  ordered  that  this  very 
comprehensive  and  special  injunction  be  retained  until  the 
fiirther  order  of  the  Court,  with  the  single  modification  that  it 
be  vacated,  "so  &r  as  to  allow  the  assignees  to  coUed  and  receive 
any  property  belonging  to  the  assigned  estate." 

The  plaintiff  appealed  from  the  order  to  the  Gteneral  Term. 

Ji  Ji  Townsend^  for  the  appellant  (plaintiff). 

jE.  F.  Brown^  for  the  respondents  (defendants). 

Bt  the  Court.  Woodbufp,  J. — The  order  appealed  from 
restrains  the  judgment  debtors  to  the  full  extent  prayed  for  in  the 
complaint  It  also  restrains  the  other  defendants,  their  assignees 
against  any  disposition  of  the  property  as  prayed  for,  leaving  them 
at  liberty  to  collect  and  receive  the  property  and  hold  it  subject 
to  the  order  of  the  Court  Practically  they  are  by  this  order 
made  special  receivers  of  the  property  to  abide  the  further  order 
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which  the  Court  may  make ;  and  save  only  that  they  have  not 
been  required  to  give  security  for  their  Melity,  the  plaintiff  has 
obtained  the  protection,  pending  the  suit,  which  he  would  have, 
had  such  special  receiver  been  appointed. 

The  assigned  goods  having  been  disposed  of  before  this  action 
was  commenced,  the  most  of  the  claims  which  are  collectable 
having  been  collected,  and  all  of  the  proceeds  except  about  eight 
hundred  dollars,  having  been  paid  over  to  the  creditors,  there 
remained  when  the  suit  was  brought,  outstanding  claims  only  to 
be  collected,  and  it  is  obvious  that  if  the  defendants  the  assignees 
were  to  be  wholly  restrained  from  interfering  therewith,  a  receiver 
would  have  been  necessary  to  collect  outstanding  debts,  prevent 
further  losses  and  so  secure  all  that  is  possible  for  the  benefit  of 
those  who  are  interested  in  the  fund,  including  the  plaintiff, 
should  he  ultimately  establish  the  invalidity  of  the  assignment. 

The  question  therefore  which  is  alone  presented  for  our  con- 
sideration on  this  appeal,  is  whether  the  plaintiff  has  made  such 
a  case  that  the  assignees  of  the  judgment  debtors  ought  not  to 
be  permitted,  pendente  lite,  to  receive  and  collect  the  assigned 
property  and  hold  it  subject  to  the  future  orders  or  decree  in 
this  cause. 

And  we  can  hardly  restrain  the  expression  of  our  surprise 
that  the  plaintiff  should  be  found  appealing  from  the  order, 
when  unless  the  truth  is  other  than  the  proofs  before  us  would 
lead  us  to  believe,  he  has  reason  to  congratulate  himself  that 
upon  those  proofe  he  has  obtained  so  fevorable  an  order.  Neither 
he  nor  the  judgment  creditors  have,  we  think,  any  just  ground 
for  dissatisfection  with  that  order.  It  would  have  occasioned  us 
less  surprise  had  the  defendants  appealed. 

The  observation  is  so  obviously  just  as  hardly  to  need 
repetition  that  an  injunction  pendente  lite  ought  not  to  be  granted 
at  all  in  cases  of  doubt,  unless  there  is  reason  to  believe,  that 
during  the  necessary  delay  which  must  occur  before  the  cause  is 
brought  to  trial,  tiie  plaintiff  may  sustain  injury  which  the 
court  will  be  unable  fully  to  redress,  or  which  will  prevent  the 
full  relief  which  the  plaintiff  seeks  by  his  action. 

Here  the  proof  we  think  is  ample  that  the  assignees  have 
taken  possession  of  the  assigned  property,  and  by  their  own 
answer  and   affidavits  have  charged  themselves  fully  with 
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accountability  therefor.  Thej  are  by  the  order  appealed  firom, 
only  permitted  to  go  on  collecting  and  receiving  whatever  is  oat^ 
standing  not  yet  in  their  actual  keejHng. 

The  plaintiff  on  behalf  of  the  judgment  creditors  who  pro- 
cured his  appointment^  is  pursuing  them  for  the  satis&ction  of  a 
mere  money  demand,  which  as  he  claims,  must  if  he  succeeds 
in  this  action  be  first  paid  out  of  the  fund.  The  collection  of 
the  judgment  is  the  end  and  object  of  this  suit,  and  so  far  as 
that  is  to  be  accomplished  by  a  decree  against  the.  assignees,  it 
may  require  the  application  of  the  estate  assigned  to  them,  so  £u* 
as  not  already  properly  administered,  to  the  payment  of  that 
debt,  and  that  is  all. 

There  is  no  charge  nor  intimation  in  any  of  the  papers 
before  us,  that  these  assignees  are  not  perfectly  solv^it  and  of 
responsibility  sufficient  to  answer  for  their  safe  keeping  and 
proper  accounting  for  any  fiinds  they  now  hold  or  may  hereafter 
receive,  and  for  what  they  have  already  paid  out  to  creditors, 
no  injunction  which  we  could  grant  against  them  would  furnish 
any  additional  security. 

Under  such  circumstances,  we  have  no  hesitation  in  saying 
that,  unless  there  are  before  us  proofe  of  fraud  or  misconduct  on 
the  part  of  these  assignees,  which  make  it  very  clearly  unsafe 
to  permit  them  to  continue  to  collect  what  may  be  collectable 
of  the  assigned  estate,  the  order  appealed  from  is  quite  as 
favorable  to  the  plaintiff  as  he  can  reasonably  ask. 

Without  recapitulating  the  proo&  in  detail,  we  think  ^ 
plaintiff  has  fjBtiled  to  show  any  such  fraud  or  misconduct  on  the 
part  of  the  assignees.  The  balance  of  evidence  is,  we  think, 
very  clearly,  that  they  took  immediate  possession  of  the  assigned 
property ;  took  a  Aill  and  true  account  thereof;  proceeded  with 
diligence  to  the  collection  of  the  debts  and  claims  due  to  thmr 
assignors ;  sold  the  assigned  goods  in  the  exercise  of  an  honest 
discretion  in  respect  to  the  time  and  manner  of  sale,  which  was 
approved  of  by  the  creditors  generally.  That  they  have  acted 
openly  and  frankly  with  the  creditors  of  the  estate;  convening 
them;  submitting  the  accounts  and  affairs  of  the  debtors  to 
their  examination,  and  seeking  their  advice  and  counsel  respect- 
ing the  best  management  of  their  trust  Tha  circumstances 
alleged  against  them  indicating  that  the  assignors  were  contin- 
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Ufid  in  possession,  and  the  charge  that  they  refused  to  permit  the 
plaintiff  in  the  judgment  before  referred  to,  to  examine  the 
books  and  accounts,  seem  to  us  explained  in  entire  consistency 
with  the  good  faith  and  fairness  of  the  transactions  in  question, 
and  with  their  integrity  and  fidelity  to  their  trust  The  allega- 
tion that  the  assignment  purports  to  secure  fictitious  debts  is 
folly  met,  and  in  the  present  state  of  the  proofe  overcome ;  and 
there  appears  no  reason  to  believe  that  if  such  debts  were  ficti- 
tious, the  assignees  consented  or  were  privy  to  any  such  fraud. 
And  so,  as  we  think,  all  other  particulars  which  the  plaintiff  on 
his  part  relied  upon  as  impeaching  the  assignees,  are  either 
explained  or  disproved. 

How  all  these  matters  may  be  made  to  appear  on  the  foture 
trial  of  this  action,  we  of  course  do  not  know,  and  will  not  now 
anticipate.  We  are,  for  the  purposes  of  this  appeal,  to  be  gov- 
erned by  the  papers  before  us.  And  the  view  of  the  proofe 
above  stated,  alone  disposes,  we  think,  of  the  appeal  firom  the 
order.  A  case  of  fraud,  misconduct,  or  unfitness  to  have  the 
temporary  custody  of  the  fund,  showing  danger  that  the  plaintiff 
will  be  defeated  in  obtaining  the  relief  he  seeks,  is  not  made  out; 
and  if  not,  then  it  is  proper  to  permit  the  assignees  to  go  on  and 
collect  whatever  may  be  collected,  for  the  benefit  of  whomsoever 
may  be  adjudged  entitled  to  it 

This  view  of  our  duty  to  affirm  the  order  appealed  from  might 
admit  of  qualification  if  it  was  clear  that  the  alleged  title  of  these 
assignees  to  the  assigned  estate  was  void,  and  that  neither  under 
the  written  assignment  nor  by  reason  of  what  was  done  after 
that  WEts  executed  they  could  lawfolly  hold  the  property  as 
against  this  plaintiff. 

The  argument  of  the  counsel  for  the  appellant  was  mainly 
addressed  to  the  validity  of  that  title,  and  yet  we  apprehend  that 
he  would  hardly  claim  that  that  title  is,  without  doubt,  void. 

The  assignment  begins  with  a  declared  intent  to  transfer  the 
whole  of  the  property  of  the  assignors.  It  closes  with  an  agree- 
inent  by  the  assignees  that  they  will  with  all  proper  diligence 
cause  a  foil  and  correct  inventory  of  the  assigned  estate  to  be 
thereto  annexed.  That  assigned  estate  is  described  as  all  and 
singular  the  property,  &c.,  of  the  assignors  (except  such  as  is 
not  liable  to  execution  ).    And  it  is  not  clear,  we  think,  that  the 
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words  which  recite  that  the  same  are  enumerated  in  a  schedule 
already  annexed  may  not  be  regarded  as  mere  surplusage,  and 
when  read  in  connection  with  the  agreement  to  make  and  annex 
such  inventory,  as  unmeaning,  and  plainly  not  expressing  tbe 
actual  intent  and  meaning  of  the  instrument  as  it  was  when 
the  parties  signed  it  The  whole  instrument  together  indicates 
that  reference  was  made  to  a  schedule  not  then  annexed  but  to 
be  annexed,  as  was  in  the  subsequent  clause  covenanted.  We 
cannot  say,  unqualifiedly,  that  the  omission  of  the  words  "  to 
be "  was  a  clerical  error,  but  the  indication  is  strong  that  they 
used  the  words  "schedule  thereof  hereto  annexed"  in  the  sense 
of  "  schedule  thereof  hereto  to  he  annexed,"  and  provided  for  the 
making  of  the  inventory  in  order  to  secure  that  result 

Again,  long  before  the  judgment  was  recovered  by  the  credi- 
tors for  whose  benefit  this  action  is  prosecuted,  the  assignees  had 
taken  possession,  the  inventory  was  made  and  delivered,  and  if 
the  assignment  could  not,  for  the  want  of  such  schedule,  operate 
when  it  was  executed,  it  is  not  clear  but  that,  when  the  inventory 
was  in  fact  taken,  embracing  all  the  assignor's  property,  and 
taken  with  the  concurrence  of  both  assignors  and  assignees,  the 
whole  instrument  and  the  possession  so  taken  would  operate 
from  that  time  as  fully,  to  all  intents,  as  if  the  inventory  had 
been  taken  before  the  signing,  and  so  the  assignment  be  treated 
as  redelivered,  entirely  cured  of  the  imperfection  which  the 
plaintiff  claims  made  it  originally  invalid. 

"We  think  it  wholly  unnecessary,  in  the  view  we  have  already 
taken  of  the  case,  to  express  any  decided  opinion  of  the  question 
pressed  upon  our  attention.  It  may,  properly,  be  fully  considered 
when  the  case  comes  to  be  tried  upon  all  the  merits.  We  make 
the  suggestions  above  noted,  and  we  further  refer  to  the  opinion 
of  the  Court,  at  Special  Term,  for  the  purpose  of  saying  that  the 
plaintiff's  claim  to  set  aside  this  assignment  is  not  clear,  but  is 
subject  to  serious  doubt, — doubt  which,  we  think,  is  not  dispelled 
by  an  examination  of  the  authorities  to  which  we  are  referred. 
The  observations  which  we  have  made^  in  respect  to  the  plain- 
tiff's failure  to  show  fraud,  misconduct  or  unfitness  in  these 
assignees,  creating  reasonable  apprehension  of  danger  to  the  fund 
if  they  be  permitted  to  go  on,  pendente  lite^  and  collect  the  debts, 
&c.,  assigned,  tht-rcfore,  recur  in  thoir  fall  force. 
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The  conclusion  is  inevitable.  The  order  must  be  affirmed, 
with  ten  dollars  costs  to  the  respondent,  to  abide  the  event  of 
the  final  disposition  of  costs  in  the  cause. 

Ordered  accordingly. 


Bedmond  et  al.,  Plaintifl^  and  Respondents,  v.  Daka  and  Chap- 
man, Defendants  and  Appellants. 

1.  When  a  judgment  and  Execution  creditor  (whose  execution  has  been 
returned  unsatisfied)  brings  a  suit  against  his  debtor  to  set  aside,  as  fraudu- 
lent^ an  assignment  made  by  the  latter  of  his  property,  and  includes  the 
assignee  as  a  defendant^  and  prays  in  his  complaint  for  such  relief  and  that 
a  receiver  of  the  assigned  property  may  be  appointed,  and  that  the  plain* 
tiffs'  debt  and  costs  may  be  paid  out  of  the  same ;  that  the  defendants  make 
discovery  of  the  entire  assets  whether  the  assignment  be  adjudged  void  or 
not;  and  that  the  assignee  account  for  such  property  as  a  trustee  in  behalf 
of  the  plaintiffs  and  other  creditors  of  the  said  assignor ;  the  Court  wiU 
not,  upon  motion,  compel  the  plaintiff  to  elect^  either  to  proceed  to  set 
aside  the  assignment  as  fraudulent,  or  to  proceed  under  it  as  a  valid  assign- 
ment for  an  account  of  the  assets  assigned ;  and  if  he  elect  the  latter  course^ 
strike  out  all  allegations  of  fraud  and  the  prayer  that  the  assignment  be 
adjudged  fraudulent;  and  if  he  elect  the  former,  strike  out  the  prayer  for  a 
discovery,  and  an  account  of  the  assets  assigned,  by  the  assignee  as  a 
trustee  on  behalf  of  the  plaintiff  and  other  creditors  of  the  assignor. 

2.  Such  a  motion  could  not  be  granted,  in  any  aspect,  except  upon  the 
assumption,  that  it  is  well  settled  law;  that  if  the  plaintiff  £ul  to  establish 
the  fraud,  he  can  have  no  relief  in  the  present  action.  Such  a  question  can 
only  be  settled,  according  to  the  orderly  course  of  practice,  at  the  trial 

3.  Where,  as  in  the  present  case,  it  is  not  asked  that  any  allegations  of  fact 
should  be  stricken  out  of  the  complaint,  as  being  irrelevant  to  the  proper 
statement  of  a  case  to  set  aside  an  assignment  as  fraudulent,  the  pUdntififo 
should  be  permitted  to  prove  them  all  if  they  can,  and  should  have  granted 
to  them  such  relief  as  the  &cts  they  may  prove  may  entitle  them  to 
demand;  and  what  that  relief  should  be,  should  be  left  to  be  determined 
at  the  trial. 

4  In  such  a  case,  the  prayer  for  relief,  when  concisely  and  clearly  stated 
should  not,  on  motion,  be  incautiously  interfered  with  by  the  Court;  inas- 
much as  it  is  the  duty  of  the  Court,  upon  the  trial,  (whatever  the  reli«f 
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prayed),  to  grant  any  relief  consistent  with  the  oase  made  \3y  the  oom]dunt 
and  embraced  within  the  issue ;  and  inasmuch  aJso,  as  upon  a  failure  to 
answer,  no  relief  can  be  granted  exceeding  that  demanded  by  the  complamt 

5.  In  so  far  as  such  a  motion  is  made  on  the  idea^  that  such  a  complaint  con- 
tains two  several  causes  of  action  which  cannot  be  properiy  united,  it  is  a 
sufficient  answer  to  it;  that  the  appropriate  mode  to  test  that  question  is 
by  a  demurrer;  and  a  party  should  be  restricted  to  that  remedy. 

6.  Motions,  made  before  a  cause  is  at  issue,  the  decision  of  which  cannot 
effect  any  practical  result  beyond  the  determiDAtion,  ptiar  to  the  trial,  of 
the  extent  of  the  relief  which  the  Court  would  deem  it  proper  to  grant^  as 
one  state  of  facts,  or  another,  should  be  established  at  the  trial;  should  not 
be  entertained. 

(Before  Bosworth,  Ch.  J.,  and  HomcAK,  Slobbdh,  Woodhuit  and 

PlEKREPOKT,  J.  J.) 

Heard,  October  23;  dedded,  November  27,  1858. 

This  is  an  appeal  by  the  defendants  Dana  and  Chapman,,  from 
an  order  made  on  the  4th  of  September,  1858,  by  Mr.  Justice 
Slosson,  denying  a  motion  made  by  them,  that  the  plaintifis 
should  elect  whether  they  will  proceed  to  set  aside  the  assign- 
ment mentioned  in  the  complaint,  as  being  fraudulent  as  against 
the  creditors  of  the  assignors;  or  whether  they  will  proceed  for 
an  accounting  under  it  as  a  legal  and  valid  assignment;  and  to 
strike  out  specified  parts  of  the  complaint. 

William  Eedmond,  John  Nicholson  and  John  J.  Clapp,  are  the 
plaintiff,  and  Frederick  E.  Hadclif^  Norman  Cutter,  Alexander 
H.  Dana  and  Qeorge  M.  Chapman,  are  the  defendants. 

The  suit  is  brought  by  the  plaintiff  as  judgment  creditoiB  of 
Badcliff  and  Cutter;  having,  severally,  a  judgment  against 
them,  on  which  an  execution  has  been  issued  and  returned 
unsatisfied. 

The  complaint  alleges,  the  recovery  of  each  judgment;  the 
issuing  of  execution  thereon;  its  return  wholly  unsatisfied;  that 
it  was  recovered  against  Badcliff  and  Cutter  as  partners;  doing 
business  under  the  firm  of  Frederick  E.  Badcliff,  an  alleged 
limited  partnership,  said  Cutter  being  the  special  partner;  and 
also  alleges  that  in  law  they  are  liable  as  general  partners,  by 
reason  of  their  not  having  complied  with  the  provisions  of  the 
law  relating  to  limited  partnerships. 

It  then  alleges,  that  Badcliff  and  Cutter  on  the  28th  of  October, 
1854,  with  intent  to  defraud,  &c.,  executed  an  assignment  of  all 
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their  partnership  and  individual  property  to  the  defendant 
Chapman.  Certain  &cts,  are  specified,  as  evidence  oi  the  alleged 
intent  to  defraud. 

It  charges,  that  the  executioa  of  this  assignment  was  kei>t  a 
secret,  with  the  like  fraudulent  inteoit,  and  that  afterwards^  in. 
November,  1864,  Badcliff  and  Ctitter,  with  the  like  fraudulent 
intent^  executed  a  second  assignment,  (in  terms,  like  the  prior 
one,)  to  the  defendants  Dana  and  Chapman. 

It  also  alleges  that  the  assignors  were  permitted,  to  use  and 
apply,  at  their  discretion,  various  and  large  portions  of  the 
assig;!^  property. 

It  also  charges  that  the  assignees  have  realized  and  received 
'  large  sums  of  money  from  the  assigned  property,  which  they  have 
fidled  to  apply  as  the  assignment  directs,  and  generally,  that  they 
have  mismanaged,  and  disregarded  their  duties,  as  trustees. 

It  prays  "that  said  assignments  and  each  of  them  may  be 
adjudged  to  be  null  and  void,  and  of  no  effect  as  against  the 
plaintiflfe;  for  an  injunction  and  receiver,  and  that  said  property, 
assets  and  effects  may  be  forthwith  duly  assigned  and  trans&rred 
to  such  receiver;  that  the  plaintiff'  several  judgments  and  costs 
'^^y*  l>y  8^d  receiver  be  paid  out  of  the  same,"  and  **^whether 
said  assignment  shall  be  adjudged  void  or  not,  that  said  defend- 
ants may  be  adjudged  to  make  discovery  of  the  entire  assets," 
&c.,  "and  that  said  Dana  and  Chapman  may  accotmt  for  such 
property,  as  trustees  on  behalf  of  the  cpmplainants  and  other 
creditors  of  the  defendants  Frederick  E.  Badcliff  and  Norman 
Cutter." 

On  an  affidavit  that  Cutter  had  not  been  served  with  the  sum- 
mons, nor  had  appeared  in  the  action;  and  that  the  time  for 
Dana  and  Chapman  to  answer  had  not  expired;  and  on  the  said 
complaint,  an  order  was  made  requiring  the  plaintifi^  to  show 
cause  on  the  2d  September,  1854,  why  they  "should  not  be 
required  to  elect  whether  to  proceed  in  this  action  for  the  avoid- 
ance of  the  assignment  or  assignments  in  said  complaint  referred 
to ;  or  to  proceed  under  the  assignment  without  disaffirming  the 
same,  for  an  account  of  assets  assigned ;"  and  in  case  of  electing 
the  former,  then,  that  the  last  two  paragraphs  of  the  complaint 
(above  quoted)  be  stricken  out;  and  "also  all  other  parts  of  the 
complaint  whereby  plaintiffs  seek  to  represent  other  creditors  of 
78 
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said  Radcliff  &  Cutter"  be  stricken  out;  or  if  said  plaintiffs  shall 
elect  to  proceed  for  an  account  under  the  assignment  to  defend- 
ants, Dana  &  Chapman,  then,  that  so  much  of  the  prayer  for 
relief  as  is  contained  in  these  words :  ''  that  said  assignments 
and  each  of  them  may  be  adjudged  to  be  null  and  void,  and  of 
no  effect  as  against  the  plaintiff,"  and  "that  the  plaintiff'  debt 
and  costs  may,  by  said  receiver,  be  paid  out  of  the  same ;"  and 
also  all  other  allegations  in  the  complaint  averring  the  said 
assignment  to  Dana  &  Chapman  to  be  fraudulent,  or  seeking  to 
have  the  same  set  aside,  be  stricken  out ;  and  that  such  further 
or  other  order  for  the  amendment  of  the  complaint  be  made  as 
the  Court  shall  deem  proper ;  and  that  the  time  for  Dana  & 
Chapman  to  answer  the  said  complaint  be  extended  till  ten  days 
after  the  decision  of  this  motion,  and  that  plaintiffs  pay  the  costs 
of  this  motion." 

Upon  the  motion  being  heard,  an  order  was  made  granting 
an  extension  of  time  to  answer,  and  denying  the  residue  of  the 
motion,  with  ten  dollars  costs.  From  all  of  the  order,  except 
the  part  extending  the  time  to  answer,  the  defendants,  Dana  & 
Chapman,  appealed  to  the  General  Term. 

A.  H.  DanOj  for  the  appellants. 

0.  F.  ScLtifordy  for  the  respondents. 

By  the  Coubt.  Bosworth,  Ch.  J. — The  order  to  show 
cause  intimates  no  desire  that  any  allegations  oi  fact  contained 
in  the  complaint  should  be  stricken  out,  if  the  plaintiff  should 
elect  to  proceed  for  the  avoidance  of  the  assignments.  In  the 
event  of  such  an  election,  it  asks  that  portions  of  the  prayer  for 
relief  be  stricken  out  This  is  a  virtual  concession  that  all  the 
allegations  of  matters  of  fiEu^t  contained  in  the  complaint,  are 
proper  in  a  complaint  in  an  action,  to  set  aside  the  assignments, 
as  fraudulent 

If  all  of  them  are  proper  allegations  to  be  inserted  in  a  com- 
plaint in  an  action  instituted  for  such  a  purpose,  then  it  must  be 
for  the  reason  that  they,  together,  constitute  but  a  single  cause 
of  action,  or  if  they  constitute  several,  that  such  several  causes 
of  action  arise  out  of  transactions  connected  with  the  same  sub- 
ject of  action ;  or  may  be  properly  united. 
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I  think  the  object  of  the  action  is  single,  namely,  to  reach  all 
the  debtors^  property,  and  have  it  applied  to  pay  the  plaintiffs' 
judgments.  It  does  not  cease  to  be  single,  merely  because  sepa- 
rate parcels  may  have  been  transferred  by  different  instruments 
to  different  persons,  nor  because  some  of  it  may  be  held  by  one 
person  under  one  claim  of  right,  and  other  portions  by  another, 
under  a  diffeifent  claim  of  right  {Boyd  v.  Eoyt,  6  Paige,  65 ; 
Oahoon  et  al.  v.  The  Bank  of  Utica,  3  Seld.,  486.) 

But  if  the  complaint  contain  more  than  one  cause  of  action,  and 
it  is  thought  that  the  several  causes  of  action  cannot  be  properly 
united,  and  if  the  defendants  seek  to  test  that  question,  they 
should  demur.  (Code,  §  144,  subd.  6.)  Section  148,  by  declaring 
that,  if  a  defendant  omits  to  demur  on  that  ground,  when  the 
defect  appears  upon  the  face  of  the  complaint,  he  shall  be 
deemed  to  have  waived  that  objection,  by  implication  deni^  to 
him  the  right  to  test  the  question  in  any  other  manner. 

It  is  possible,  in  the  nature  of  things,  that  every  allegation  of 
&ct,  contained  in  the  complaint,  is  true. 

And  it  is  sought  to  subject  the  plaintiff,  to  an  election  to 
forego  all  claim  to  any  relief  in  this  action,  if  they  should  &il  to 
prove  that  the  assignment  was  made  with  an  intent  to.  defraud, 
even  though  they  might  be  entitled  to  relief  upon  proof  of  the 
allegations  as  to  other  matters ;  or  to  proceed  for  such  relief, 
only  as  proof  of  the  latter  allegations  would  entitle  them  to 
demand. 

K  the  defendants  have  any  just  grounds  to  support  the  opinion 
that  no  relief  can  be  had  in  this  action  if  the  plaintiff  &il  to 
prove  the  assignment  fraudulent,  I  think  the  proper  place  and 
time  to  raise  and  decide  that  question  is  at  the  trial,  when  the  Court 
shall  have  reached  the  conclusion  that  the  assignments  are  valid. 

I  think  the  Court  should  be  very  cautious  in  striking  out  any 
portion  of  a  prayer  for  relief.  Irrelevant  matter  may  be  stricken 
out.  But  irrelevant  matter  embraces  allegations  of  matters  of 
fact,  and  they  are  irrelevant  because  they  furnish  no  ground 
for  relief  in  the  action,  in  which  they  are  found  as  part  of  the 
complaint,  even  if  proved.  If  they  would  constitute  a  cause  of 
action  they  are  not  irrelevant,  although  they  may  constitute  one 
that  cannot,  properly,  be  united  with  another  which  is  contained 
in  the  same  complaint.     *'  A  demand  of  the  relief  to  which  the 
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plaintiff  supposes  himself  entitled,"  it  is  his  right  and  duty 
to  insert  in  his  complaint  When  that  is  clearly  and  briefly 
stated,  it  should  not  be  incautiously  stricken  out,  even  in  part; 
as  upon  a  failure  to  answer  no  leUef  can  be  granted  exceed- 
ing that  demanded  by  the  complainl  (Code,  §  141,  sub.  S,  and 

If  the  plainti£b  wonld  be  entitled  to  relief,  in  this  action,  on 
failing  to  show  the  assignment  fraudulent,  upon  making  proof 
of  all  or  some  of  the  allegations  in  respect  to  other  matters, 
I  do  not  think  the  Court  has  any  right  to  compel  them  to  elect 
to  go  for  a  part,  only,  of  such  relief  as  the  law  gives  them  a 
right  to  demand,  on  proof  of  all  the  allegations  contained  in 
their  eomplaint 

The  truth  of  such  allegations  is  stated  in  proper  form,  and  is 
not  denied  by  the  papers  on  which  the  order  appealed  from  was 
made. 

This  complaint  is  not  like  one  which  states  the  same  trans- 
actions in  two  or  more  separate  and  different  forms,  and  tiierefore 
states,  in  form,  two  or  more  several  causes  of  action,  when, 
confessedly,  a  party  has  but  one.  The  Code  requires  a  party  to 
state  the  actual  &cts  of  his  case.  A  repetition  of  them,  or  of 
any  of  them,  in  the  form  of  separate  causes  of  action  is  not 
irrelevant,  but  is  redundant,  and  all  but  one  may  be  stricken 
out,  leaving  him  to  elect  by  which  of  them  he  wUl  pres^it  his 
cause  of  action. 

Inasmuch,  therefore,  as  there  is  no  motion  to  strike  out  any 
all^ations  of  the  complaint  as  irrelevant  or  redundant,  if  the 
plaintiff  elect  to  treat  the  action  as  brought  to  set  aside  tiie 
assignment,  and  as  that  is  evidentiy  the  object  of  this  action,  I 
think  liie  plaintifb  have  a  right  to  prove  their  case,  if  the  mate* 
rial  allegations  of  the  complaint  shall  be  controverted,  and  to 
have  such  relief  as  the  facts  proved  may  entitie  them  to  demand, 
and  what  that  relief  shall  be  should  be  left  to  be  determined  at 
the  trial.  If  it  would  then  be  beyond  the  power  of  the  Court 
to  dismiss  the  complaint,  if  the  plainti£&  failed  to  prove  the 
assignment  fraudulent,  I  think  it  has  no  power  now,  in  default 
of  the  plaintiffs  electing  as  it  sought  to  require  them  to  do,  to 
dismiss  it,  in  part,  by  electing  for  them,  as  the  Court  must  do,  if 
it  compels  an  amendment  which  will  preclude  tiiem  from  obtain- 
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mg  all  the  relief  they  would  obtain,  as  a  matter  of  right,  on 
proof  of  all  the  allegations  of  the  complaint,  when  left  to  stand 
in  its  present  form. 

K  it  be  true,  that  on  a  complaint  which  is,  dearly,  framed 
with  a  view  to  assail  the  assignments  as  fraudulent,  and  to 
obtain  a  judgment  to  that  effect,  the  plaintiff  cannot,  on  fSEoling 
to  establish  the  fraud,  compel  the  defendants,  to  account  in  this 
action,  under  the  assignments  as  valid  assignments;  then  the 
motion  to  compel  the  election  which  it  is  sought  to  require  the 
plaintiffs  to  make  is  an  idle  motion,  and  whether  granted  or 
denied,  cannot  affect  the  relief  which  should  be  granted  in  the 
present  action,  on  the  trial  thereof. 

If,  with  the  prayer  left  in  the  complaint  as  it  now  reads,  the 
material  allegations  of  the  complaint  should  be  put  at  issue,  and 
on  the  trial  there  should  be  a  total  fiEiilure  to  establish  the  fraud, 
and  if  notwithstanding  that,  the  defendants  could  be  compeUed, 
in  this  action,  to  account ;  then  they  could  be  so  compelled,  even 
if  the  complaint  should  be  amended  by  striking  from  its  prayer 
the  allegations,  which  it  is  asked  shoiQd  be  stricken  out,  in  the 
event  of  the  plaintiffs'  electing  to  proceed  in  this  action  "  for 
the  avoidance  of  the  assignment." 

Whatever  relief  be  prayed,  if  any  be  prayed,  (and,  possibly, 
if  none  be  prayed,)  it  is  the  duty  of  the  Court,  if  an  answer  be 
put  in,  to  grant  to  the  plaintiff,  "any  relief  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  the  issue." 
(Code,  §  275.) 

Hence,  if  an  accounting  under  the  assignments,  as  instruments 
which  were  made  in  good  faith  and  are  valid,  would  be  relief 
consistent  with  the  case  made  by  the  complaint,  when  that  case 
is,  that  the  assignments  were  made  with  intent  to  hinder,  delay 
and  defiraud  the  plaintiffs,  as  judgment  and  execution  creditors 
of  the  assignors,  it  would  be  the  duty  of  the  Court  to  grant  it, 
whatever  the  form  of  the  prayer  for  relief,  and  whether  that 
relief  was  specially  prayed  or  not 

If  such  relief  would  be  inconsistent  with  such  a  case,  then  it 
could  not  be  granted,  though  specially  prayed  for. 

Therefore ;  whether  the  prayer  for  relief  shall  be  left  to  stand, 
as  it  now  reads,  or  shall  be  reconstructed,  is  a  matter  wholly 
unimportant,  to  either  party,  so  &r  as  the  remedies  of  the  one, 
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or  the  liabilities  of  the  other,  can  be  affected  by  a  proper  deter- 
mination of  this  action. 

Granting  the  motion,  on  which  the  order  appealed  from  was 
made,  would  be,  in  effect,  a  declaration  of  the  opinion  of  the 
Court,  prior  to  the  trial  of  the  action,,  as  to  the  extent  of  the 
relief  which  the  Court  would  deem  it  proper  to  grant,  as  one 
state  of  &cts,  or  another  should  be  established  at  the  trial. 

Motions,  made  before  the  cause  is  at  issue,  the  decision  of 
which  cannot  effect  any  practical  result  beyond  that,  should  not 
be  entertained. 

For  the  reasons  stated,  I  think  the  order  appealed  from  should 
be  affirmed. 

The  order  was  affirmed,  and  the  costs  of  the  appeal  declared 
to  be  costs  in  the  cause  and  to  abide  the  event 


Zachary  Peck,  Plaintiff,  v.  The  New  York  and  Livebpool 
U.  S.  Mail  Steamship  Co.,  Defendants. 

1.  Where  a  party  defendant  makes  a  case  or  exceptions  for  the  purpose  of 
setting  aside  a  verdict,  or  of  reversing  a  judgment  on  appeal,  he  must  pro- 
cure the  same  to  be  filed  within  ten  days  after  it  is  settled,  or  the  same  wiQ 
be  deemed  abandoned,  and  the  plaintiff  will  be  permitted  to  proceed  as  if 
no  case  or  exceptions  had  been  made. 

2.  But  in  such  case  where  the  defendant  is  an  insolvent  corporation,  whose 
stockholders  (who  may  be  individually  liable  for  the  debts  of  the  corpora 
tion,)  or  creditors  are  interested  in  reducing  the  amount  of  its  debts^  such 
creditors  or  stockholders  will,  notwithstanding  such  default^  and  notwith* 
standing  the  counsel  for  the  insolvent  corporation,  declines  defending  fiir- 
ther  for  want  of  funds,  be  permitted  to  file  the  case  and  bring  the  appeal  to 
argument  in  the  name  of  the  corporation  for  their  own  protecticxi. 

3.  When  such  favor  is  granted  it  should  be  on  condition  that  they  give  secu- 
rity for  all  costs  which  may  be  awarded  to  the  plaintiff  for  any  proceedings 
thenceforward  taken  on  such  case  or  exceptions. 

(Before  all  the  Justices.) 

Heard,  December  Ilth;  decided,  December  18th,  185a 
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This  was  a  motion  by  the  plaintiff  to  dismiss  the  defendants' 
appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  &cts  sufficiently  appear  in  the  opinion  of  the  Ciourt 

O.  Clark,  for  the  plaintiff. 

Chrkaon  K  Potter,  for  the  defendants. 

By  the  Court.  Woodbuff,  J. — No.  87  of  the  Rules  of 
Court,  provides  that  where  a  party  makes  a  case  or  exceptions, 
he  shall  procure  the  same  to  be  filed  within  ten  days,  or  the 
same  shall  be  deemed  abandoned. 

It  appears  by  the  affidavits  on  the  part  of  the  plaintiff  and  to 
these  there  is  no  contradiction  on  that  subject,  that  the  case 
made  by  the  defendants  herein,  was  settled,  by  the  referee  before 
whom  the  action  was  tried,  more  than  two  months  before  the 
papers  were  served  for  the  purposes  of  this  motion. 

The  plaintiff  is  therefore,  within  the  plain  terms  of  the  rule, 
entitled  to  treat  the  case  as  abandoned,  and  to  enter  an  order  to 
that  effect,  and  to  proceed  as  if  no  case  nor  exceptions  had  been 
made  herein. 

But  in  such  case  the  neglect  or  omission  to  file  the  case  may 
be  excused,  and  the  party  be  relieved  if  the  Court  deem  it  rea- 
sonable and  just  to  do  so. 

The  explanations  of  the  causes  of  delay  relieve  the  parties 
who  are  now  seeking  to  continue  the  cause,  fiom  any  imputation 
of  fault  on  their  part  The  defendants  have  fidled  and  become 
insolvent,  and  their  attorney  and  counsel  declined  defending 
further  for  them. 

The  plaintiff  should  not  be  permitted  to  suffer  by  these  cir- 
cumstances. As  to  him  it  is  no  excuse  for  the  defendants  that 
they  have  fidled  and  cannot  pay  for  defending,  and  if  therefore 
there  were  no  parties  interested  but  the  insolvent  corporation, 
there  would  be  no  ground  for  extending  to  them  any  indul- 
gence. 

But  it  is  suggested  that  through  the  defendants,  and  in  virtue 
of  the  judgment  which  the  plaintiff  has  recovered,  he  seeks  to 
recover  from  the  stockholders  in  their  individual  capacity,  and 
that  there  are  creditors  of  the  company  also,  whose  rights 
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as  such  will  be  affected  hj  a  judgment  against  the  corpoiation 
which  is  claimed  to  be  erroneous. 

There  are  cases  in  which  a  judgment  reooveied  against  a  cor- 
poration has  been  held  prima  Jacie  evidence,  in  an  action 
agsdnst  the  individual  stockholder,  that  the  judgment  debt 
is  due  and  payable.  {Slee  v.  Bloom^  19  J.  R.,  456;  20  id.,  669 ; 
Moss  V.  Oakley,  2  Hill,  266;  Moss  v.  McOulhugh,  7  Barb.,  279; 
Bdmont  v.  Cohman^  1  Bosw.,  188.) 

The  creditors  and  stockholders  are  therefore  interested  to 
assist  the  company  to  defeat  liiis  claim  by  defending  it,  if  there 
28  reasonable  ground  for  a  review  on  appeal. 

So  soon  as  their  counsel  was  informed  that  the  attorneys  for 
the  defendants  declined  defending  further  for  want  of  fees,  he 
appears  to  have  taken  immediate  steps  to  have  anoth^  attorney 
substituted,  and  the  case  has  been  received  firom  the  referee,  and 
is  in  the  hands  of  the  printer. 

The  defendants  being  insolvent,  the  plaintiff  is  not  likely  to 
suffer  from  the  few  days  delay  which  will  occur  before  the  case 
can  be  heard  in  its  order. 

We  think  the  defendants  should  now  be  permitted  to  retain 
their  case  and  bring  their  appeal  to  argument 

But  since  it  is  conceded  that  the  defendants  are  in  de&ult — and 
are  insolvent — and  are  here  desiring  to  be  relieved  itom  the  con- 
sequences of  a  non-compliance  with  the  rule,  their  stockholders 
or  creditoiB  should  not  be  permitted  now  to  come  in  and  in  form, 
in  the  name  of  the  insolvent  company,  but  in  feet  for  their  own 
benefit  litigate  the  action  further  without  giving  security  to  the 
plaintiff  for  all  costs  to  which  he  may  henorforward  become 
entitled  from  the  defendants  upon  the  case  or  exceptions  whidi 
they  desire  to  have  considered  on  the  appeal  herein. 

Upon  filing  the  case,  giving  such  security  by  an  undertaking 
with  two  sureties  who  shall  justify  in  $500  ea<di,  and  stipulating 
to  accept  short  notice  of  argument  for  January  term,  the  motion 
should  be  denied ;  costs  <^  motion  in  such  case  to  the  plaintifl^ 
$10,  to  abide  the  event  K  such  case  be  not  filed  and  the  stipu- 
lation and  undertaking  be  not  given  within  ten  days,  the  appeal 
is  dismissed  with  $10  oosts  of  the  motion. 
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Charles  Wells  v.  Geobge.  A.  Henshaw. 

L  In  an  action  upon  contract^  for  goods  sold  and  delivered;  the  defendant 
may  set  up  in  his  answer,  by  way  of  set-of^  or  counter-claini,  a  judgment 
recovered  by  him  against  the  plaintiff  before  the  suit  brought  by  the  latter 
was  commenced;  notwithstanding  the  provision  of  the  Code,  that  "no 
action  shall  be  brought  upon  a  judgment  rendered  in  any  Court  of  this 
state,  except  a  court  of  justice  of  the  peace,  between  the  same  parties, 
without  leave  of  the  Court  for  good  cause  shown,  on  notice  to  the  adverse 
party." 

2.  It  may  be  so  set  up,  as  a  setoff  or  counter-cbdm,  wit2u>ut  obtaining  leave 
of  the  Court 

(Special  Term,  December  21,  1858,  before  Boswobth,  Ch.  J.) 

The  complaint  alleged  a  sale  and  deliveiy  of  goods  to  tlie  de- 
fendant; that  he  agreed  to  pay  therefor  $61.04;  admitted  the  pay- 
ment of  $3.50,  on  account,  and  prayed  judgment  for  the  balance. 

The  answer  as  a  third  defense,  sets  up  the  recovery  of  a  judg- 
ment before  the  commencement  of  this  suit,  by  the  defendant 
against  the  present  plaintiff;  and  avers  that  it  is  in  full  force 
and  unpaid,  and  prays  that  the  amount  due  on  it  may  be 
deducted  from  any  sum,  which  the  plaintiff  may  show  to  be  due 
on  the  cause  of  action  stated  in  the  complaint. 

The  plaintiff  demurred  to  this  part  of  the  answer. 

M  Seymour  J  for  plaintiff 
William  Stanley^  for  defendant 

Boswobth,  Ch.  J. — The  demurrer  to  the  third  defense,  or 
oounter-daim  is  not  well  taken.  This  action  is  upon  contract  to 
recover  the  price  of  personal  property  sold.  In  such  an  action 
the  Revised  Statutes  give  the  defendant  a  right  to  set-off  any 
judgment  which  he  may  have  recovered  against  the  plaintiff, 
which  is  in  force  and  unpaid.  (2  R  S.,  854,  sec.  32,  sub.  1.) 

Section  71  of  the  Code  has  not  repealed  this  provision  of  the 
Bevised  Statutes.  It  was  doubtless  the  object  of  section  71  to 
prevent  a  party,  who  had  recovered  a  judgment,  from  bringing 
79 
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an  actioQ  upon  it  for  the  mere  purpose,  of  increasing  its  amount 
by  adding  to  it  the  costs  of  a  suit  upon  it  (  Tufts  v.  Braisted^  4 
Duer,  607.)  The  whole  prohibition  is,  that  "  no  action,"  shall  be 
brought  upon  it,  "between  the  same  parties,"  without  leave,  &c. 

When  the  Code  declares,  that  a  "defendant  may  set  forth  by 
answer,  as  many  defenses  and  counter-claims  as  he  may  have," 
&C.,  it  undoubtedly  meant  to  provide,  that  anything,  which  by 
pre-existing  law  is  a  defense,  (and  not  declared  by  the  Code  to  be 
no  longer  a  defense)  might  be  set  up  as  a  defense.  (§  150,  sub.  2.) 

Considered  as  a  counter-claim,  it  answers  the  definition  of  that 
term,  as  given  by  the  Code.  It  is  a  cause  of  action  in  &vor  of 
the  defendant,  against  the  plaintiff,  which  existed  at  the  com- 
mencement, of  this  suit 

All  that  can  be  said  of  it,  by  the  plaintiff  is,  that  the  defend- 
ant could  not  bring  "an  action"  upon  it,  without  leave  of  the 
Court  But  no  law  has  declared  that  it  may  not  be  pleaded 
as  a  set-off^  or  counter-claim.  The  Revised  Statutes  provide 
that  it  may  be  pleaded  as  a  se^off.  If  the  Code,  may  be 
regarded  as  having  named  the  claim,  a  counter-claim,  when  set 
up  as  a  defense,  then  it  allows  the  judgment  to  be  set  up  as  such. 
I  think  it  clear,  that  the  demurrer  to  this  part  of  the  answer,  is 
not  well  taken.  But  the  plaintiff  will  be  allowed  to  withdraw 
his  demurrer,  and  to  reply  on  terms. 

Ordered  accordingly. 


D.  H.  Gould,  Plaintiff  and  Respondent,  t;.  L.  R  Bbyan, 

Defendant  and  Appellant 

1.  In  an  action  for  the  recoveiy  of  money,  an  affidavit  is  sofiSident  to  aotho- 
rize  ihi^  issoing  of  an  attachment  against  the  defendant;  by  which  it  is  made 
to  appear,  that  a  cause  of  action  exists  against  such  defendant,  leather 
with  the  amount  of  the  claim  and  the  grounds  thereof  and  that  the  defend- 
ant is  not  a  resident  of  this  state. 

%  In  each  an  action,  and  on  a  state  of  facts  on  which  it  is  proper  to  grant 
such  an  attachment,  one  may  be  issued  and  made  to  accompany  the  sum- 
mons into  ihi^  sherifiTs  hands,  and  may  be  served  after  due  personal  servioe 
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of  the  summons  has  been  made;  and  when  so  issued  and  served  it  is  regu- 
lar and  valid 

3.  .The  phrase,  '^in  an  action  for  the  recovery  of  money/'  as  used  in  §  227  of 
the  Code,  designates  the  class  of  actions  in  which  an  attachment  may  issue, 
and  does  not  make  the  actual  commencement  of  a  suit  by  the  service  of  a 
summons,  an  essential  prerequisite  to  the  jurisdictional  competency  of  a 
Justice  of  the  Superior  Court  to  grant  an  attachment. 

4   An  attachment  against  the  property  of  a  non-resident  defendant^  may  be 
issued,  as  well  as  an  order  for  his  arrest  be  made,  before  actual  service  of 
the  summons,  but  cannot  be  executed  uiitil  the  summons  has  been  served. 
(Before  Boswobth,  CL  J.,  and  Hoffman,  Slosson,  Woodruff,  Pierre- 

PONT  and  MONCRIEF,  J.  J.) 

Heard  and  decided,  February  12th,  1859. 

This  is  an  appeal  by  the  defendant  from  an  order  made  by 
Boswobth,  Ch.  J.,  on  the  26th  of  January,  1859,  denying 
defendant's  motion  to  set  aside  an-  attachment  against  his  pro- 
perty, granted  in  this  action  on  the  17th  of  January,  1859,  by 
the  Chief  Justice. 

The  affidavit  on  which  the  attachment  was  granted,  stated 
&ct8  establishing  that  a  cause  of  action  existed  in  &yor  of  the 
plaintiff  against  the  defendant,  for  money  lent,  and  the  amount 
due.  It  appeared  thereby  that  the  defendant  was  not  a  resident 
of  the  State  of  New  York,  and  it  contained  various  allegations 
of  &ci  tending  to  show,  that  the  defendant  was  about  to  dispose 
of  his  property  with  intent  to  defraud  his  creditors.  The  defend- 
ant moved,  on  that  affidavit  and  on  one  made  by  himself,  to 
vacate  and  set  aside  the  attachment  The  defendant,  in  the  latter 
affidavit,  states  "that  he  is  informed  and  believes  that  the 
attachment  in  this  action  was  granted  by  his  Honor,  Chief  Jus- 
tice Boswobth,  and  delivered  to  the  sheriff  for  service  and  exe- 
cution, before  the  summons  in  this  action  was  served  upon 
deponent 

"  That  the  deputy-sheriff,  at  the  time  of  the  service  upon  this 
deponent  of  the  summons  herein,  delivered  to  this  deponent  a 
copy  of  the  said  attachment"  The  defendant's  affidavit  con- 
tained various  other  allegations,  some  of  which  were  inserted  to 
show  that  he  had  ceased  to  be  a  resident  of  Wellington,  D.  C, 
and  had  abandoned  his  residence  there  and  become  a  resident  of 
New  York  before  this  suit  was  commenced ;  and  others  to  repel 
the  suggestion  that  he  was  about  to  dispose  of  his  property  with 
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intent  to  defraud  his  creditors.  The  order  to  show  cause  why 
the  attachment  should  not  be  vacated,  specified  as  the  grounds 
on  which  it  should  be  set  aside,  the  following,  viz. : 

First  That  the  defendant  was  a  resident  of  New  York. 

Sxond.  That  the  affidavit  on  which  the  attachment  was  granted 
was  insufficient,  and,  ^ 

Third.  That  the  attachment  was  granted  and  issued  before  the 
summons  was  served;  and  therefore,  (as  it  was  insisted,)  before 
the  C!ourt  I^  acquired  jurisdiction  of  the  action.  That  the  acts 
of  the  Chief  Justice  in  issuing  it,  were  acts  done  in  a  matter  of 
which  he  had  no  jurisdiction. 

The  motion  was  opposed  on  various  affidavits  tending  to  show 
that  the  defendant  was  not  a  resident  of  the  State  of  New  York; 
and,  as  the  plaintiff  insisted,  also  tending  to  show  that  the 
d^endant  was  about  to  dispose  of  his  proper^  with  intent  to 
defraud  his  creditors. 

There  was  nothing  in  the  affidavits  tending  to  show,  that  the 
attachment  was  granted  before  the  summons  had  been  issued 
and  delivered  to  the  sheriff  to  be  served,  or  that  the  attachment 
was  served  until  after  the  summons  had  been  actually,  and  per- 
sonally served,  on  the  defendant  The  papers  did  not  contain  a 
copy  of  the  attachment,  and,  therefore,  did  not  show  whedier  or 
ncHi,  by  its  terms,  the  sheriff  was  directed  (after  service  of  the 
summons  had  been  made  )  to  attach  defendant's  property,  ko. 

The  motion  to  set  aside  the  attachment  was  denied,  and  the 
following  opinion  was  filed  with  the  decision : 

BoswoBTH,  Ch.  J. — "  In  an  action  fi^r  the  recovery  of  monejr," 
the  property  of  a  non-resident  defendant  may  be  attached.  (Code, 
§  227.) 

The  affidavit  on  which  the  warrant  may  be  issued,  need  only 
state  enough  to  make  it  thereby  appear,  "  that  a  cause  of  action 
exists  against  such  defendant,  specifying  the  amount  of  the  daim, 
and  the  grounds  thereoi^"  and  that  the  defendant  "is  not  a  resi- 
dent of  this  state."  (Code,  §  229.) 

The  affidavit  in  question  states  all  this,  and  therefore  is  suf^ 
ficient  in  form.  If  the  Court  now  has  jurisdiction  of  the  action, 
and  of  the  person  of  the  defendant,  and  had  when  the  order  to 
show  cause  why  the  attachment  should  not  be  vacated  was 
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obtained;  then,  the  attachment  cannot  be  vacated,  unless  the 
affidavits  establish  that,  as  matter  of  fact^  the  defendant  was  a 
resident  of  this  state. 

The  defendant  has  been  personally  served  with  the  summons, 
in  the  city  of  New  York,  and  this  Court  has  acquired  jurisdiction 
of  the  action  and  of  the  person  of  the  defendant  (Code,  §  88, 
sub.  2.)  There  is  no  pretence  that  the  attachment  was  served 
before  the  summons. 

It  is  alleged  that  at  the  time  of  the  service,  upon  the  defendant, 
of  the  sunmions  herein,  the  deputy-sherijBf  delivered  to  the  defend- 
ant a  copy  of  the  attachment.  There  is  no  allegation  that  any 
property  was  iattached  before  the  summons  was  served,  or  that 
the  attachment  was  granted  and  delivered  to  the  sheriff  to  be 
served  before  the  sunmions  was  delivered  to  him  to  be  served ; 
or  that  it  was  intended  that  the  attachment  should  be  served 
unl^s  the  summons  was  first  actually  served. 

I  think  an  attachment  may  be  granted,  and  may  accompany 
the  summons  into  the  sheriff^s  hands,  and  that  on  the  summons 
being  personally  served,  the  attachment  may  be  served,  and  that 
an  attachment  ^ys  issued  and  served  is  a  valid  process.  1  Duer 
R,  662  (anonymous);  Code,  §  8. 

la  Fisher  el  al  v.  Curtis^  (2  Sandf  Rep.,  660,)  it  was  suggested 
that  the  words  "  in  an  aetion^^^  in  section  227,  could  not  be  satis- 
fied ezoq)t  by  the  actual  commencement  of  an  action  by  the 
personal  service  of  a  summons  on  a  defendant  If  that  be  so, 
then  the  property  of  a  resident  defendant  who  has  absconded 
(so  that  he  cannot  be  served)  could  not  be  attached,  by  any 
attachment  issuing  out  of  this  Court. 

But,  section  227  is  not  correctly  quoted,  in  Fisher  et  al.  v. 
Owrtis  {supra).  The  language  is,  "  in  an  action  for  the  recovery 
of  money ;"  and  that  language  describes  the  class  of  actions  in 
which  an  attachment  may  issue ;  but  it  does  not  declare  that 
the  action  must  be  commenced,  before  the  attachment  can  be 
granted. 

On  the  contrary,  it  declares  that  the  plaintiff  at  the  time  of 
issuing  the  summons,  may  have  the  defendant's  property 
attached,  and  section  8  of  the  Code  applies  the  chapter  c^  the 
Code  in  which  section  227  is  found,  to  this  Court 

Unless  an  attachment  can  accompany  the  summons,  and  will 


680  CASES  IN  THE  SUPERIOR  COURT. 

Gould  V.  Bryan. 

be  valid  until  the  Bummons  has  been  personally  served,  provided 
it  is  actually  served  before  the  attachment  is  served,  then  it  would 
seem  to  follow,  that  an  order  for  the  arrest  of  a  non-resident  de- 
fendant, granted  before  the  summons  is  served,  though  not  served 
until  after  the  summons,  would  be  void.  The  defect  of  jurisdiction 
applies  with  as  much  force  to  the  one  case  as  to  the  other. 

If  the  objection  be  sound  that  this  Court  has  no  jurisdicliou 
to  grant  process,  or  a  proceeding  in  the  nature  of  process,  until 
the  sununons  has  been  served,  when  the  defendant  is  a  non-resi- 
dent, then  an  order  of  arrest  would  be  as  truly  unauthorized  as 
an  attachment  against  the  property  of  the  defendant.  An  order 
of  arrest  is  in  the  nature  of  process,  and  accomplishes  the  office 
of  ^e  ac  eimm  clause  in  a  capias  ad  respondendum. 

My  conclusion  is  that  an  order  of  anest  may  be  granted  (Code, 
§  188,)  or  attachment  be  issued  in  the  specified  cases,  and  may 
accompany  the  summons  into  the  sheriff's  hands  (Code,  §  227,} 
to  be  served  when  the  summons  has  been  personally  served,  and 
that  an  attachment  so  issued  and  served  is  regular  and  valid. 

The  opposing  affidavits  establish  that  the  defendant  has  not 
lost  his  residence  at  Washington,  nor  acquired  a  residence  in  this 
state,  in  such  sense  as  to  be  exempt  from  an  attachment  against 
him  as  a  non-resident  defendant,  within  the  meaning  of  the  word 
non-resident,  as  used  in  the  Code. 

The  motion  must  be  denied,  with  ten  dollars  costs  to  the 
plaintiff,  to  abide  the  event. 

Prom  the  order  denying  such  motion,  the  defendant  appealed 
to  the  General  Term. 

J.  B.  BroumeR^  for  appellant,  ( the  defendant,) 

Insisted,  that  the  affidavits  established  the  fact,  that  the  defend- 
ant was  a  resident  of  the  State  of  New  York,  at  the  time  this 
suit  was  commenced,  and  repelled  the  idea  that  he  was  about  to 
dispose  of  his  property,  with  intent  to  defraud  his  creditors. 
Upon  the  question  of  the  jurisdiction  of  the  Judge  to  grant  the 
attachment,  he  contended  as  foUows : 

But  if  the  defendant  be  a  non-resident,  then  the  attachment 
should  not  have  been  granted,  and  having  been  granted  it  should 
have  been  discharged. 
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1.  Ill  an  action  in  this  Goort^  a  justice  has  no  jurisdiction  to 
grant  an  attachment  against  a  non-resident  defendant,  before  the 
summons  is  personally  served  upon  the  defendant  (Code,  §  83 ; 
Fisher  v.  Ourtisy  2  Sandf.,  660,  661.) 

2.  The  affidavit  upon  which  the  attachment  was  issued,  was 
insufficient 

It  does  not  show  that  the  Court  had  jurisdiction  of  the  action 
or  of  the  person  of  the  defendant;  and  the  affidavit  of  the 
defendant  shows  that  if  the  defendant  be  held  to  be  a  non-resi- 
dent, this  Court  had  no  jurisdiction  of  the  action,  or  of  the 
person  of  the  defendant,  at  the  time  the  attachment  was  granted 
The  order  appealed  fiom,  should  be  reversed  with  costs,  and 
the  attachment  vacated  and  set  aside  with  costs  of  the  motion 
below.  ' 

N.  Q.  Wyethj  for  respondent 

The  Court,  at  General  Term,  after  hearing  the  argument, 
stated  that  the  Court  were  of  the  opinion,  that  the  affidavits 
established  the  fiEu^t  that  the  defendant  was  not  a  resident  of  the 
State  of  New  York. 

That  the  judges  were  unanimous  in  the  opinion,  that  an 
attachment  against  the  property  of  a  non-resident  defendant 
may  be  issued  and  accompany  the  summons  into  the  hands  of 
the  sheriff  and  may  be  served  after  the  summons  has  been  duly, 
personally,  served ;  and  that  an  attachment  so  issued  and  served 
is  regular  and  valid,  for  the  reasons  stated  in  the  opinion  of 
BoswoBTH,  Ch.  J.    The  order  was  affirmed. 


ftS2  CASES  m  THE  SUPEMOE  COURT. 

CJorbett  v.  Ward 


CoRBETT,  Plaintiff  and  Respondent,  v.  Ward,  Defendant  and 

Appellant. 

In  an  action  against  two  defendants,  "  for  the  recovery  of  money/'  in  which 
the  plaintifif  claims  to  recover  for  services  alleged  to  have  heen  rendered  for 
them  and  on  their  promise  to  pay  therefor ;  if  either  defendant  has  a  verdict  in 
his  &vor ;  or  if  on  a  trial  of  the  action  before  a  referee  the  complaint  is  dis- 
missed as  to  him;  he  is  entitled  to  recover  his  costs  of  the  action,  from  the 
pUuntijQ^  as  a  matter  of  com^,  and  of  strict  right 

(Before  Bosworth,  Ch.  J.,  and  Woodruff,  Piebrbpomt  and  Mokcrikf, 
J.J.) 
Submitted,  Febmary  12 ;  decided,  Febroaiy  19,  1859. 

This  action  comes  before  the  Court,  on  an  appeal  by  the 
defendant  Ward,  from  an  order  made,  projormoy  on  the  15th  of 
January,  1869,  by  Mr.  Justice  Pierrepont,  which  order 
declared  that  the  defendant  Ward  is  not  entitled  to  costs,  in  this 
action,  and  directing  that  the  adjustment  of  costs  in  his  &yor 
which  the  clerk  had  nude,  be  disallowed. 

Bdbert  H.  Oorbett;  the  plainti£^  brought  this  action,  against 
John  A.  Davis  and  Charlea  H.  Ward^  as  defendants,  to  recover 
from  them  for  services  rendered,  alleging  in  his  complaint,  that 
the  services  were  rendered  at  the  request  of  the  defendants,  and 
on  their  promise  to  pay  therefor. 

The  defendants  united  in  an  answer  in  these  words,  viz.: 
"  The  defendants  in  this  action,  for  answer  to  the  complaint 
therein,  severally  deny  each  and  eveiy  allegation  contained  in 
the  complaint" 

The  referee,  to  whom  the  action  was  referred,  decided  that 
the  plaintiff  rendered  services  for  Davis,  on  an  employment  by 
Ward  who  represented,  that  he  and  Davis  were  partners.  That 
in  truth  Ward  was  but  the  agent  of  Davis,  and  although  liable 
to  the  plaintiff)  the  latter  could  not  recover  against  both  in  this 
action,  but  might  elect  the  defendant,  against  whom  he  would 
take  judgment  He  elected  to  take  judgment  against  Davis. 
The  referee  thereupon  decided,  that  the  plaintiff  was  entitled  to 
a  judgment  against  Davis  for  $800  and  costs;  and  that  the 
complaint  should  be  dismissed  as  to  Ward. 
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The  clerk  having  adjusted  costs  in  favor  of  Ward,  the  plain- 
tiiBf  moved  at  Special  Term  to  have  the  adjustment  overruled, 
and  costs  to  Ward  disallowed.  On  that  motion  an  order  was 
made  '^  that  the  said  taxation  be  disallowed  and  that  the  said 
Ward  is  not  entitled  to  costs  in  this  action." 

From  that  order  the  defendant  Ward  appealed  to  the  Greneral 
Term. 

H.  Sacte^  for  defendant  Ward,  appellant. 
Wm.  AUen  Butler j  for  plaintiff  and  respondent. 

By  the  Court.  Boswobth,  Ch.  J. — In  Decker  v.  Gardiner 
A  Matthews^  (4  Seld.,  29 ;)  the  defendants  put  in  a  single  answer, 
in  which  each  defendant  stated  "separately  and  not  jointly"  the 
matters  of  defense  on  which  he  relied.  The  action  was  for 
"  the  recovery  of  money."  The  jury  found  a  verdict  against 
Matthews  which  carried  costs,  and  a  verdict  in  favor  of  Gardiner. 
The  Court  of  Appeals  decided,  Tagoart,  J.,  dissenting,  "  that 
the  defendant  Oardiner  was  entitled  to  costs  as  a  matter  of 
course,  under  §  806,  of  the  Code  of  Procedure,"  id.,  80.  That ; 
it  is  true,  was  an  action  of  tort,  and  this  is  an  action  on  contract. 
But,  in  our  view  of  the  meaning  of  §  805 ;  this  difference  is 
unimportant. 

The  present  action,  being  one  "for  the  recovery  of  money," 
is  controlled  by  the  case  cited.  Whether  the  referee  erred  in 
deciding  that  the  plaintiff  could  not  recover  in  this  action 
against  both  defendants,  on  the  facts  proved,  is  a  question  which 
does  not  arise  on  this  appeal.  The  order  appealed  from  must^ 
therefore,  be  reversed. 

Order  reversed. 

80 
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Thomas  Smith  v.  William  A.  Cobbiebe. 

1.  In  aa  action  for  felsely  and  fraudulently  representing  to  the  plaintiff  the 
means  and  pecuniary  ability  of  a  third  person,  whereby  the  plaintiff  was 
induced  to  seU  and  deliver  to  the  latter  goods  on  credit  and  was  damaged; 
the  defendant  cannot  be  held  to  bail  unless  it  be  shown  by  the  affidavits  on 
which  an  order  of  arrest  is  sought^  that  the  defendant  is  a  non-readent^ 
or  is  about  to  depart  from  the  state. 

2.  The  liability  of  a  defendant  thus  incurred,  is  not  a  debt  fraudulently  con- 
tracted, nor  an  obligation  fraudulently  incurred,  within  the  meaning  of  sub. 
4,  of  §  179  of  the  Code. 

(At  Spedal  Term,  April  23, 1859,  before  Bobwobth,  GL  J.) 

The  defendant  moyee  to  vacate  an  order  holding  him  to  baiL 
The  action  is  on  a  cause  of  action  not  arising  on  contract;  the 
cause  of  action  being  the  alleged  £Edse  and  fraudulent  represen- 
tations of  the  defendant  as  to  the  means  and  pecuniary  liability 
of  S.  A.  Parker  &  Co.,  whereby  the  plaintiff  was  induced  to  seU 
and  deliver  to  the  latter  goods  on  credit  The  affidavits  on 
which  the  order  was  made,  do  not  allege  that  the  defendant  is  a 
non-resident,  or  is  about  to  remove  from  the  state. 

Boswobth,  Ch.  J. — By  section  179,  subd.  1,  of  the  Code,  a 
defendant  cannot  be  held  to  bail  in  such  a  case,  unless  it  be 
shown  by  affidavit  that  he  is  a  non-resident  of  the  state,  or  is 
about  to  remove  therefrom.  Neither  of  these  ficts  is  alleged  or 
pretended.  Such  an  action  is  not  assignable,  for  the  reason  that 
it  is  a  mere  personal  tort,  which  a  suit  for  the  conversion  of 
personal  property  is  not  {Zabriskie  v.  Smithy  8  Kern.,  822.) 

The  order  cannot  be  sustained  under  subd.  4  of  section  179 
of  the  Code,  which  authorizes  an  arrest  when  the  defendant  has 
been  guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought  That  phrase  is,  in 
substance,  the  same  as  subd.  4  of  section  4,  of  the  act  to  abolish 
imprisonment  for  debt,  passed  April  26,  1831.  The  obligation 
thus  spoken  of  is  one  arising  ex  contradUy  on  which  an  action  will 
lie,  whether  contracted  with  or  without  fraud ;  and  the  defend- 
ant cannot  be  held  to  bail  unless  he  was  guilty  of  a  fraud  by 
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reason  of  his  conduct  in  incurring  it  It  has  no  relation  to  a 
cause  of  action  which  arises  wholly  and  exclusively  out  of  the 
fraud  of  the  party,  and  which  must  fail  if  the  fraud  be  not 
proved.  The  order  must  be  vacated  with  $7  costs  of  this 
motion,  on  defendant's  stipulating  not  to  bring  a  suit  for  trespass 
or  £Edse  imprisonment,  by  reason  of  his  arrest  under  said  order. 


Maria  Gibbons,  PlaintiiF  and  Respondent,  v.  Lyon  Berhabd 
and  George  Kelsey,  Defendants  and  Appellants. 

1.  In  an  action  upon  an  undertaking  executed  upon  an  appeal  to  the  Court 
of  Appeals  by  sureties  only ;  a  complaint  sufficient  in  other  respects,  is  not 
demurrible  as  not  stating  facts  sufficient  to  constitute  a  cause  of  action; 
merely  because  it  omits  to  aver,  that  the  undertaking  was  accompanied  by 
the  affidavit  of  the  sureties  that  they  were  worth  double  the  sum  specified 
therein. 

2.  Such  an  undertaking  is  not  necessarily  a  nullity  in  the  sense  that  it  is  not 
obligatory,  simply  because  it  was  not  accompanied  with  such  an  affidavit  as 
§  341  of  the  Code  prescribes. 

3.  The  complaint  averring,  that  upon  the  appeal  to  the  Court  of  Appeals,  the 
defendants  made  and  filed  with  the  derk  of  the  Court,  for  the  use  of  the 
plaintiff,  the  undertaking  in  question,  and  also  that  the  appeal  has  been 
prosecuted  to  a  final' determination  in  the  Court  of  Appeals;  it  states  a 
sufficient  consideration  to  make  the  undertaking  obligatory  upon  the 
defendants. 

4.  On  such  a  state  of  fiicts,  if  any  presumption  is  to  be  indulged,  the  presumption 
against  the  defendants  is,  that  the  appeal  was  regularly  prosecuted  in  all 
respects,  in  all  its  stages,  and  that  nothing,  which  is  essential  to  the  vali- 
dity of  the  undertaking  as  a  contract,  was  omitted. 

(Before  Bosworth,  Ch.  J.,  and  Hoffican,  Slosson,  Pobrkpoiit  and 
MONCRIEF,  J.  J.) 
Heard,  April  23d;  decided,  April  30th,  1859. 

This  is  an  appeal  by  the  defendants  irom  an  order  overruling 
their  demurrer  to  the  plaintiff's  complaint;  made  the  80th  of 
March,  1869,  by  Mr.  Justice  Hoffman. 

The  complaint  alleges  the  recovery  of  a  judgment  in  this 
Court  by  the  plaintiff,  against  one  Aaron  P.  Kinyon  (describing 
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it) ;  an  appeal  £rom  that  judgment  by  Kinyon  to  the  General 
Term;  its  affirmance  there;  an  appeal  by  Einyon  from  the 
latter  judgment  to  the  Court  of  Appeals ;  and  '*  that  upon  said 
appeal/'  these  defendants  ''  made  and  filed  with  the  derk  of  this 
Court  £>r  the  use  of  the  plaintiff/'  an  undertaking  (a  copy  of 
which  is  set  forth,  being  in  the  prescribed  form,  to  operate  as  a 
stay  of  all  proceedings  pending  the  appeal). 

It  ftirther  alleges  that  the  judgment  so  appealed  from  was  in  all 
things  affirmed  by  the  Court  of  Appeals  on  the  15th  of  January, 
1859;  and  that  the  sum  of  $247,  costs  and  damages,  was  awarded 
to  the  plaintiff  by  that  Court,  against  the  appellant,  but  that 
said  Kinyon  has  paid  no  part  of  said  moneys,  or  of  the  judgment 
appealed  from. 

The  defendants  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  from  the  order  overruling  it, 
the  present  appeal  is  taken. 

Wmiam  Boies,  for  the  appellants,  insisted,  that  as  by  section 
841  of  the  Code,  it  is  declared,  that  ''an  undertaking  upon  an 
appeal  shall  be  of  no  effect,  unless  it  be  accompanied  by  t^e  affi- 
davit of  the  sureties,  that  they  were  worth  double  the  amount 
specified  therein ; "  the  complaint  is  defective  in  substance  in  not 
averring,  that  the  undertaldng  in  question  was  accompanied  by 
such  an  affidavit  No  such  &ct  being  averred,  it  must  be 
assumed  that  there  was  no  affidavit,  and  if  there  was  none,  the 
undertaking  is  a  nullity.  The  undertaking  does  not  show  that 
there  is  any  consideration  to  uphold  it,  and  bdng  an  agreement 
to  answer  for  the  debt  or  defietult  of  a  third  person,  it  is  void. 

R  H.  Shannon,  fbr  the  respondent 

By  the  Couet.  Bosworth,  CL  J. — The  undertaking  set 
forth  in  the  complaint,  is,  in  form,  such  as  the  Code  requires  to 
be  given,  by  a  party  appealing  to  the  Court  of  Appeals,  to 
entitle  such  appellant  to  a  stay  of  all  proceedings  upon  the 
judgment  appealed  from. 

The  defendants'  undertaking  is  a  contract  founded  upon  suffi- 
cient consideration  to  uphold  it  {Thompson  v.  EUmchard,  8 
Comst,  335.) 
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Their  promise  is  absolute  and  unconditional  that  Aaron  P. 
Kinyon,  their  principal  ''will  pay  all  costs  and  damages  which 
may  be  awarded  against  him  on  said  appeal  not  exceeding  $250;" 
and  also  that  ''he  will  pay  the  amount  directed  to  be  paid  by  the 
said  judgment,"  (the  judgment  appealed  fiom)  if  it  be  aflGomed 
"and  all  damages  which  shall  be  awarded  against  the  said 
appellant" 

The  complaint  alleges  that  the  judgment  so  appealed  from  was 
in  all  things  affirmed  on  the  15th  of  January,  1859,  and  that  the 
sum  of  $247,  costs  and  damages  was  also  awarded  against  the 
said  appellant,  but  that  said  Einyon  has  paid  no  part  of  any  such 
moneys. 

The  defendants'  contract  is  therefore  broken,  and  the  plaintiff 
has  a  right  of  action,  upon  the  &cts  stated,  to  recoyer  the  amount 
of  the  judgment  appealed  from  and  the  costs  of  appeal,  unless  it 
is  essential  to  a  sufficient  complaint,  that  it  should  allege,  that  an 
affidavit  of  the  sureties  was  served  with  a  copy  of  the  under- 
taking. {In  the  matter  of  Negm^  7  Wend,  499;  N.  T.  Cmtral 
Ins.  Co.  Y.  Saffordj  10  How.  Pr.  R,  847.) 

The  complaint  states  that  Eonyon  "appealed  to  the  Court  of 
Appeals"  £rom  the  judgment  rendered  at  a  Greneral  Term  of  this 
Court  "and  that  upon  said  appeal"  these  defendants  "made  and 
filed  with  the  derk  of  this  Court  for  the  use  of  the  plaintiff" 
the  undertaking  in  question  and  that  such  appeal  has  been 
further  prosecuted  in  the  Court  of  Appeals,  and  that  the  judg- 
ment appealed  from  has  been  afSrmed  by  that  Court 

It  was  competent  for  the  plaintiff  to  waive  the  affidavit  of  the 
sureties;  as  that  is  required  for  his  protection  and  not  for  that 
of  the  appellant  or  his  sureties.  (  Ward  v.  Whitney^  8  Sandf  S. 
C.  R,  899.) 

When  it  is  said  in  section  841,  of  the  Code  that,  "an  under- 
taking upon  an  appeal  shall  be  of  no  effect^  unless  it  be  accom- 
pimied  by  the  affidavit  of  the  sureties,  that  they  are  each  worth 
double  the  amount  specified  tiierein;"  tiie  meaning  is  that  it 
shall  be  of  no  effect,  as  a  stay  of  proceedings,  or  to  render  the 
appeal  valid.  That  is  not  necessarily  declaring  that  it  shall  not^ 
in  any  event  be  obligatory  upon  the  parties  executing  it 

Section  334,  declares,  that  the  appeal  shall  not  be  effectual  for 
any  purpose  unless  such  an  undertaking,  as  that  action  prescribes 
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be  given,  and  sections  385  and  336  also  declare  that  although 
such  an  tindertaking  as  section  334  describes  be  given,  the  app^ 
shall  not  stay  the  execution  of  the  judgment,  unless  an  under- 
taking in  such  form  and  terms  is  given  as  those  sections  prescribe. 

A  notice  of  appeal  having  been  given,  and  an  imdertaking  in 
proper  form  having  been  executed  and  filed,  the  Court  was 
competent  to  allow  an  affidavit  of  the  sureties  to  be  filed  subse- 
quently, had  the  respondent  moved  to  dismiss  the  appeal  by 
reason  of  such  defect  (Code,  sec.  327,  and  see  MlUs  v.  Thurdn/j 
11  How.  Pr.  R.,  129;  FravMin  v.  Fh^dletm,  3  Sandf,  572,  and  & 
C,  3  Seld.,  508.)  The  undertaking,  clearly,  is  not  a  nullity,  even 
though  it  affirmatively  appeared,  that  no  affidavit  of  the  sureties 
was  served  with  it  on  the  respondent 

And  the  appellant  having  received  the  whole  consideration  of 
it)  viz.,  a  stay  of  execution  upon  the  judgment  appealed  fix)m, 
until  a  determination  of  the  appeal  by  the  Court  of  Appeals  was 
had ;  the  parties  to  the  undertaking  are  liable. 

But  it  does  not  appear  that  such  an  affidavit  as  section  341 
requires  was  not  served.  As  against  the  defendants,  the  Court 
have  no  right  to  presume  one  was  not  served.  As  against  them, 
the  presumption  is;  if  any  is  to  be  indulged,  that  the  appellant 
complied  in  all  respects  with  the  requirements  of  the  Code, 
inasmuch  as  it  affirmatively  appears  that  the  appeal  has  been 
prosecuted  to  a  final  determination  in  the  appellate  Court  The 
presumption,  in  the  absence  of  any  allegation  to  the  contrary  is, 
that  it  was  regularly  prosecuted,  in  all  of  its  stages. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 
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Francis  H.  Saltus  v.  Sidney  C.  Genin  and  others. 

1.  Where  a  plaintiff  waits  two  years  and  three  months  after  the  trial  of  his 
action,  and  eight  months  after  the  Court  have,  on  appeal,  decided  that  upon 
the  &ct8  proved  and  spedall j  found  on  the  trial,  no  recovery  can  be  had 
under  his  complaint^  it  is  too  late  to  ask  leave  to  amend,  if  the  sole  ground 
of  the  application  is  that  on  the  trial  evidence  was  given  of  facia  of  which 
the  plaintiff  was  not  before  apprised. 

2.  If  in  any  case  amendment  should  be  allowed  after  so  great  delay,  it  ought 
not  where  it  appears  that^  if  the  plaintiff  is  entitled  to  recover  at  all,  it  is 
upon  a  ground  highly  technical  and  where  if  his  claim  be  strictly  legal,  it  is 
not  meritorious. 

3.  Where  on  a  trial  all  the  material  allegations  in  the  complaint^  which  would 
entitle  the  plaintiff  to  the  relief  prayed  for,  were  proved  and  found  to  be 
untrue,  but  in  making  such  proof  the  defendants  showed  &cts  which  might 
constitute  a  cause  of  action  totally  inconsistent  with  that  stated  in  the  com- 
plaint, the  plaintiff  should  not,  for  the  purposes  of  a  new  trial,  be  permitted 
to  amend  his  complaint^  by  reiterating  the  allegations  so  disproved,  and 
further  stating  that  if  such  allegations  ^  are  not  true,  then  the  other  facts^ 
inconsistent  therewith  do  exist  and  praying  such  relief  as  he  may  on  the 
trial  appear  to  be  entitled  ta 

4.  After  a  trial  has  been  had  and  the  defendants'  case  has  been  fully  developed 
if  the  pluntiff  amends  his  complaint  he  should  elect  upon  what  averments 
he  will  rest  his  case  and  should  not  be  permitted  to  speculate  upon  the 
chances  of  proof  by  declaring  in  the  alternative  upon  inconsistent  and 
hypothetical  statements  of  his  cause  of  action. 

5.  After  a  trial  has  been  had  on  which  the  whole  case  has  been  developed, 
and  the  plaintiff  still  insists  on  his  right  to  recover  on  the  facts  alleged  in  his 
complaint  until  eight  months  after  the  Court  on  appeal  have  decided  that 
upon  those  facts  he  cannot  recover,  if  the  plaintiff  can  be  permitted  to 
amend  by  changing  substantially  his  cause  of  action,  it  should  only  be  on 
the  payment  of  all  the  costs  accrued  since  the  former  complaint  was  filed. 

(Before  Woodruft,  J.) 

Special  Term,  May  8th,  1859. 

About  eight  months  after  the  decision  of  this  case  on  the 
appeal  to  the  (General  Term,  (reported,  cmfe,  p.  250,)  the  plain- 
tiff moved  at  Special  Term  for  leave  to  amend  his  complaint 
He  produced  on  the  motion  the  amended  complaint  which  he 
desired  to  file  and  serve. 
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In  this  amended  complaint  the  plaintiff  retained  in  substanoe 
the  averments  in  his  former  complaint  {Antej  p.  251.)  That 
the  defendants  had  purchased  no  Nicaragua  stock  for  the  plain- 
tiff) and  had  negotiated  no  loan  for  the  plainti£^  and  that  the 
accoimts  rendered  by  them  of  such  pretended  purchase,  and  the 
charge  of  commission  for  negotiating  such  loan,  were  not  real 
but  fictitious,  and  that  the  plaintiff  was  entitled  to  a  return  of 
his  railroad  stock,  deposited  with  them  as  security.  But  adding 
in  substance  by  way  of  altematiTe,  that  if  any  such  purchases 
of  Nicaragua  stock  were  made  for  him,  such  stock  was  after^ 
wards  wrongfully  and  illegally  disposed  of  by  the  defendants, 
and  converted  to  their  own  use,  with  other  allegations  conform- 
ing to  the  state  of  &cts  proved  by  the  defendants  on  the  former 
trial  to  defeat  the  action,  and  claiming  that  the  defendants 
should  accoimt  to  the  plaintiff  for  such  last  named  stock  at  the 
value  thereof  when  so  sold. 

He  thus  reiterated  the  charges  made  in  the  former  complaint^ 
entitling  him  to  a  return  of  the  stock  pledged ;  but  averred  that 
if  those  charges  were  not  true,  then  it  was  true  that  the  defend- 
ants had  made  the  purchases  they  claimed  to  have  made,  and 
which  he  had  thus  denied  in  his  former  complaint,  and  still 
denied;  and  had  converted  the  stock  so  purchased  to  their  own 
use,  and  were  liable  to  him  for  the  value  thereof  And  he  con- 
cluded with  the  prayer  for  an  account  of  their  transactions  in 
relation  to  the  matter,  and  the  payment  to  him  of  whatever  should 
be  found  due  to  him  in  respect  to  the  same. 

Albert  Matheibs^  for  the  plaintiff. 

Charles  Tracy y  for  the  defendants. 

Woodruff,  J. — I  am  constrained  to  deny  the  motion  for 
leave  to  serve  the  amended  complaint  submitted  upon  the 
making  of  the  motion. 

The  action  was  tried  in  December,  1856,  before  a  judge  with- 
out a  jury,  and  the  fiwts  proved  were  then  specially  found. 
Upon  appeal  to  the  Genersd  Term,  the  judgment  rendered  at 
Special  Term  was  in  the  early  part  of  July,  1858,  reversed  and 
a  new  trial  was  ordered. 
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The  ground  upon  which  the  plaintiff  now  asks  leave  to  serv» 
the  amended  complaint,  is,  as  disclosed  in  the  affidavit,  that  on 
the  trial  of  the  action  various  matters  were  adduced  in  evidence 
of  which  he  was  not  before  sufficiently  apprised  to  be  able  to 
set  them  forth  in  his  complaint 

It  must  suffice  to  say  of  the  application,  resting  as  it  does  in 
the  affidavit  on  this  9ole  ground,  that  the  plaintiff  waited  two 
years  and  three  months  after  such  matters  were  given  in  evi- 
dence, and  it  is  now  rather  late  to  aver  discovery  of  fsMSts  as  the 
ground  of  asking  an  amendment  (10  How.,  193.) 

In  truth,  notwithstanding  his  so  called  discovery,  the  plaintiff 
chose  to  persist  in  his  prosecution,  and  sought  no  amendment 
until  the  General  Term  have  decided  early  in  July,  1868,  that 
no  recovery  could  be  had  under  his  complaint  upon  the  &ct8 
proved  at  the  trial  and  found  by  the  Court  And  after  such 
decision  he  has  waited  eight  months  before  making  the  present 
application. 

If  in  any  case,  amendment  should  be  allowed  after  so  long 
delay,  it  must  be  one  in  which  it  is  apparent  that  the  plaintiff 
will  suffer  greater  injustice  than  he  can  suffer  here,  if  tiie  fttcts 
proved  on  the  trial  and  found  by  the  Court  are  true.  For,  if  the 
jEsusts  are  truly  stated,  it  seems  to  me  that  any  recovery  upon 
those  fiwsts  if  permitted,  must  proceed  upon  a  ground  of  a  highly 
technical  character,  and  which  if  strictly  legal  can  hardly  be 
cialled  meritorious.  If  in  truth  on  any  particular  day  pending 
the  transactions  between  the  plaintiff  and  the  defendants,  the 
latter  had  not  200  shares  of  Nicaragua  stock  standing  in  their 
names,  it  is  by  no  means  clear  that  the  plaintiff  suffered  any 
actual  damage,  even  if  he  be  in  legal  strictness  entitled  to  treat 
that  as  a  conversion  of  his  stock. 

Besides  this,  the  amended  complaint  now  proposed  is  liable  to 
serious  objections.  The  plaintiff  even  now  retains  in  his  proposed 
amended  complaint  the  allegations  which  were  proved  and  found 
to  be  untrue.  He  seeks  to  avail  himself  of  the  so  called  disco- 
very, not  for  the  purpose  of  averring  the  £eu^  which  were  dis- 
covered on  the  trial,  and  making  them  the  basis  of  his  claim,  but 
for  the  purpose  of  denying  them  and  yet  of  speculating  on  the 
possibility  of  their  being  again  proved,  by  prajring  such  relief 
as  he  may  be  entitled  to,  if  his  other  and  inconsistent  averments 
81 
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should  not  be  established.  In  other  words  he  avers  several  dis- 
tinct facts,  and  then  adds  in  substance  that  if  they  are  not  true, 
then  some  or  one  of  certain  other  statements  inconsistent  there- 
with are  true,  and  prays  such  relief  as  may  be  proper,  whichever 
state  of  facts  may  appear  to  be  proved  on  the  new  trial 

I  am  not  yet  prepared  to  concede  that  after  a  trial  has  once 
been  had,  the  case  fully  developed,  the  defendants'  proofi  been 
heard,  and  the  principles  applicable  to  the  pleadings  and  proofe 
have  been  discussed,  the  plaintiff  should  be  permitted  to  firame 
a  new  complaint,  not  resting  his  case  upon  any  distinct  set  of 
&cts  or  principles,  but  in  substance  assimilated  to  a  bill  for  dis- 
covery averring  the  facts  to  be  in  one  form  entitling  the  plaintiff 
to  one  kind  of  relief)  or  if  they  are  not  so,  then  stating  them  in 
another  form  entitling  him  to  another  kind  of  relief  inconsistent 
with  the  first;  or,  if  they  are  not  so,  then  stating  them  in  still 
another  form,  entitling  him  to  still  another  kind  or  measure  of 
relief. 

There  are  cases  in  which  some  latitude  may  be  given  to  a 
plaintiff  not  fully  informed  of  facts  which  lie  in  the  information 
of  others,  in  complaining  in  an  alternative  form.  Here  it  would 
not  be  an  unreasonable  exercise  of  discretion,  if  an  amendment 
were  permitted,  to  say  to  the  plaintiff:  you  now  know  all  the 
facts,  choose  your  ground  of  claim,  and  make  your  averments 
in  a  form  in  which  the  defendants  can  not  only  baow  upon  what 
fects  you  rely  but  be  prepared  to  meet  them. 

It  would  be,  at  least,  a  novelty  in  pleading,  if  the  plaintiff 
may  be  permitted  to  aver  as  follows:  "The  defendant  eiliier  sold 
my  stock  or  he  did  not;  if  he  did,  he  is  liable  for  the  proceeds; 
if  he  did  not,  he  is  bound  to  return  the  stock  to  me:  wherefore, 
I  ask  for  such  relief  as  upon  the  proo&,  when  taken,  I  may 
appear  entitled  to." 

This  would  be  a  shorter  complaint  than  the  one  here  proposed, 
but  in  the  particular  which  I  am  considering  would  hardly  be 
liable  to  greater  criticism. 

If  the  complaint  submitted  was  in  all  respects  tree  firom  objec- 
tion, it  would  not  be  apparent  to  me  that  the  defendant  would 
be  prejudiced  by  allowing  it  to  be  filed  as  an  amended  com- 
plaint, if  he  was  indenmified  by  requiring  the  payment  of  all 
costs  accrued  since  the  former  complaint  was  filed.    It  would  be 
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of  no  material  advantage  to  require  the  plaintiff  to  commence  a 
new  suit,  or,  in  other  words,  to  serve  a  fresh  summons. 

And  on  the  other  hand  no  great  advantage  would  result  to 
the  plaintiff  from  allowing  the  amendment  if  such  terms  were 
imposed;  for  it  is  not  suggested  that  the  statute  of  limitations 
has  barred  a  new  suit,  or  that  there  is  any  difficulty  in  serving 
the  defendants  with  a  summons  in  a  new  action. 

That  such  terms  would  be  just  and  only  just  if  an  amend- 
ment were  allowed  I  think  certain.  The  defendants  have 
answered  the  whole  cause  of  action  alleged  in  the  complaint 
They  have  proved  on  the  trial  that  every  allegation  of  the  com- 
plaint which  is  made  the  basis  of  their  supposed  liability, 
(beyond  what  they  had  conceded  and  offered  to  pay)  is  untrue. 
The  Court  on  the  trial  have  found  those  allegations  untrue. 
The  (Jeneral  Term  have  decided,  that  the  plaintiff  cannot,  imder 
his  complaint,  recover  upon  any  facts  so  proved  and  found. 

Now,  to  permit  under  the  name  of  amendment  the  filing  of 
a  complaint  proceeding  upon  new  allegations  and  asking  a 
different  relief  upon  the  very  grounds  which  were  before  denied 
by  the  plaintiff,  after  the  defendants  have  been  put  to  the 
whole  expense  of  a  protracted  litigation  and  have  substantially 
succeeded  upon  all  matters  charged  against  them,  without^being 
first  paid  the  costs  to  which  they  have  been  subjected,  would 
seem  to  me  obviously  unjust.  It  would  be  extending  to  the 
plaintiff  as  mere  fevor,  a  privilege  which  I  think  he  has  no  title 
to  ask  at  the  defendants'  expense. 

But  for  the  other  reasons  suggested,  the  motion  should  I  think 
be  denied. 

Ordered  accordingly. 
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McMahon,  Plamtiff  and  Appellant,  v.  The  MuTUiLL  Benefit 
Life  Insurance  Co.,  Respondents. 

1.  Where  an  action  is  brought  by  a  non-resident  against  a  foreign  oorpor»- 
tion  to  recover  the  sum  insured  by  a  life  policy;  and  by  the  laws  of  tlie 
state  in  which  it  is  brought^  a  plidntiff  not  a  resident  of  such  state,  may 
sne  a  foreign  corporation  in  the  Ck)urt  in  which  it  is  commenced,  '*  wh^ 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  in  such  state;"  and  where  the  laws  of  such  state  further  dedaie 
th&t  in  such  an  action  as  is  brought,  '^  costs  shall  be  allowed  of  course  to  the 
defendant,  .  .  unless  the  plaintiff  is  entitled  to  costs;"  and  where  sadi 
action  is  brought  to  trial  on  issues  of  &ct  joined  therein  by  pleadings  whidi 
contain  no  allegation  showing  that  the  Court  has  not  jurisdiction ;  and  &a 
plaintiff  examines  witnesses  to  prove  his  cause  of  action  and  rests ;  and  by 
their  testimony  it  appears,  that  the  plaintiff  is  a  non-resident,  and  that  the 
cause  of  action  did  not  arise  in  the  state  in  which  the  action  is  brought; 
and  thereupon,  on  defendants'  motion,  the  complaint  is  dismissed;  the 
defendants  are  entitied  to  recover  their  costs  of  such  action  from  the  plain- 
aSj  and  to  a  judgment  against  him  therefor. 

2.  When  costs  are  allowed,  in  such  a  case,  it  is  under  the  provisions  of  the 
statute  that  the  prevailing  party  shall  recover  his  costs,  and  that  they  shall 
be  allowed  to  the  defendant  of  course,  unless  the  plaintiff  is  entiUed  to 
them.  If  they  are  refused,  it  is  not  because  the  Court  has  a  discretion  to 
grant  or  refuse  them,  but  because  it  has  no  power  to  act  in  the  premises^ 
by  reason  of  having  no  jurisdiction  of  the  action  and  of  the  partiea 

8.  Where  the  Court  has  jurisdiction  of  the  parties,  and  for  anght  that  is 
alleged  in  the  pleadings  has  jurisdiction  of  the  action  also,  and  an  actual 
trial  is  had,  and  the  complaint  is  dismissed  by  order  of  the  Court,  becanse 
the  uncontradicted  evidence,  given  at  the  trial,  discloses  that  the  Court  has 
no  power  to  determine  the  merits  of  the  controversy  by  reason  of  the  non- 
residence  of  the  plaintiff;  the  judgment  to  be  entered  on  and  conforming 
to  such  order,  is  a  final  determination  of  the  rights  of  the  parties  in  tiiat 
action,  and  specifies  sudi  final  determination,  within  the  meaning  of  tiie 
word  judgment^  as  used  in  §§  245  and  280,  of  the  Code.    Per  WoonRirrF,  J. 

4  In  such  a  case,  it  is  regular  for  the  derk  to  insert  in  the  entry  of  judgment 
the  amount  of  the  defendants'  costs  when  they  have  been  duly  adjusted. 
No  order  of  the  Court,  or  of  a  Judge,  directing  the  costs  to  be  so  inserted, 
is  required  by  the  Code. 

(Before  Bosworth,  Ch.  J.,  Hoftmah,  Slosson,  Woodbuft,  PnEBSSPOirr 
and  MoKCRiEF,  J.  J.) 
Heard,  April  16;  decided,  May  7,  1859. 

Tms  is  an  appeal  by  the  plaintiff  from  an  order  made  by  Mr. 
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Justice  MoNCiUfiF,  Marcli  6,  1869,  denying  a  motion  to  strike 
from  the  record  of  judgment,  the  clause  therein  which  awards 
to  the  defendants  their  costs  of  the  action. 

The  action  is  upon  a  policy  of  insurance  upon  lives ;  and  the 
plaintiff  sues  as  assignee  of  the  policy,  to  recover  the  sum  insured 
by  it  The  complaint  does  not  disclose  where  the  plaintiff  resides ; 
nor  where  the  person  resided  to  whom  the  policy  was  issued,  at 
the  time  of  issuing  it  The  cause  being  at  issue,  on  issues  of 
fact,  it  was  regularly  brought  to  trial,  before  Chief  Justice 
BoswoRTH  and  a  juiy,  on  the  9th  of  February,  1859. 

At  the  trial,  the  plaintiff  examined  witnesses  to  establish  his 
cause  of  action,  and  rested.  From  the  testimony  given  by  some 
of  said  witnesses,  it  appeared  that  the  plaintiff,  at  the  time  the 
action  was  commenced,  was  not  a  resident  of  the  State  of  New 
York,  and  that  the  policy  on  which  it  was  brought  was  executed 
and  delivered  out  of  said  state  to  a  non-resident  thereof,  and 
was  upon  the  lives  of  persons  who  then  resided  out  of  said 
state.  The  defendants  are  a  foreign  corporation.  The  defendants 
moved  to  dismiss  the  complaint  '*on  the  ground  of  want  of 
jurisdiction,^'  and  the  motion  was  granted.  The  defendants 
procured  their  costs  of  the  action  to  be  taxed;  and  entered  a 
judgment  dismissing  the  complaint,  and  that  the  defendants 
recover  their  costs  as  thus  taxed.  The  plaintiff  moved  at 
Special  Term,  for  an  order  that  such  judgment  be  vacated  for 
irregularity,  or  that  the  judgment  be  amended,  "by  striking  out 
of  it  so  much  as  provides  for  the  recovery  of  costs  by  the 
defendants." 

That  motion  was  denied,  and  from  the  order  denying  it;  the 
plaintiff  appealed  to  the  General  Term. 

C.  A.  Nichols^  for  plaintiff  (the  appellant). 

Alvin  C.  Bradley^  for  respondents  (tiie  defendants). 

By  the  Coubt.  Boswobth,  Ch.  J. — The  complaint  does  not 
state  where  the  plaintiff  resides,  and,  of  course,  does  not  show 
that  he  is  not  a  resident  of  the  state.  It  does  not  appear  there- 
fore, on  the  fiEtce  of  the  complaint,  "that  the  Court  has  no 
jurisdiction  of  the  subject  of  the  action."     The  defendants 
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oould  not  demur  to  the  complaint,  on  the  groond  that  the  Court 
had  no  jurisdiction  of  the  action.  (Code,  §  144,  sub.  1,  and  §  427.) 

If  the  defendants  had  alleged  in  their  answer  that  he  did  not 
reside  in  the  state,  that  allegation  would  have  been  put  at  issue, 
by  section  168  of  the  Code. 

The  place  of  residence  of  a  party,  in  many  cases,  is  difficult 
to  be  determined.  (1  Bosw.,  678.) 

Had  such  an  issue  been  made  by  the  pleadings,  and  the  proofs 
been  such  that  it  must  have  been  determined  upon  conflicting 
evidence,  it  might  have  been  necessary  to  take  evidence  as  to  all 
the  issues,  and  to  instruct  the  jury  that  if  they  found  the  plaintiff 
was  not  a  resident  at  the  time  of  suit  brought ;  they  must  render 
their  verdict  for  the  defendants,  for  that  cause  alone.  And  if 
they  found  he  was  a  resident,  then  to  dispose  of  the  cause,  upon 
its  merits,  under  the  instructions  given  to  them  relating  to  the 
other  matters  in  issue. 

If  the  instructions  of  the  Court,  upon  the  law  applicable  to 
the  issue  of  residence,  should  be  deemed  erroneous  and  be 
excepted  to,  or  if  a  verdict,  on  that  issue,  in  favor  of  the 
defendants,  was  thought  to  be  against  evidence,  the  plaintiff 
would  have  a  right  to  be  heard,  at  Special  Term,  on  these 
questions,  and  if  the  decision  there  was  adverse,  tiien  on  appeal, 
at  tiie  General  Term,  and  again  in  the  Court  of  Appeals  upon 
the  questions  of  law  raised  by  the  exceptions. 

The  defendants  cannot  avoid  being  made  parties  to  an  action, 
in  which  this  question  may  arise,  and  if  it  does,  cannot  avoid 
litigating  it,  until  it  is  determined  by  a  final  determination  of 
the  action. 

The  plaintiff  has  brought  them  before  the  Court,  and  sub- 
jected them  to  the  necessity  of  being  parties  to  such  a  litigation, 
by  making  them  defendants  in  an  action,  which  he  has  com- 
menced as  plaintiff. 

It  is  just  that  the  defendants  should  have  the  costs  of  such  an 
action,  if  it  is  determined  in  their  fevor.  When  they  are  com- 
pelled to  litigate  the  jurisdictional  competency  of  the  Court  to 
take  cognizance  of  the  action  and  succeed  on  that  question,  they 
should  have  the  costs  of  the  proceedings  in  which  it  arises,  and 
by  which  it  is  determined. 

The  Code  is  peremptory,  that  in  all  actions  to  recover  money. 
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"  costs  shall  be  allowed  to  the  defendant,"  '^  unless  the  plaintiff 
be  entitled  to  costs  therein."  (Code,  §  806.) 

The  plaintiff  has  failed  to  recover  anything  and  is  not  entitled 
to  costs.  The  Code  has  made  no  exception,  to  the  unconditional 
provision,  .that,  in  such  case,  costs  shall  be  allowed  to  the 
defendant 

The  plaintiff  contends,  that  when  an  action  is  dismissed  for 
want  of  jurisdiction  to  hear  it  and  decide  it  on  its  merits,  the 
defendant  cannot  have  the  costs  of  sruch  action. 

This  question  is  fuUy  considered  in  Hunt  v.  IrthxMJtants  of 
Hanover^  (8  Mete.,  848,)  under  a  statute  respecting  costs,  sub- 
stantially the  same  as  the  Code  of  this  state. 

The  Court  decided  that  in  such  a  case,  the  defendant  is  entitled 
to  judgment  for  costs.  In  their  opinion,  they  say;  that  a  Court, 
in  which  an  action  is  made  returnable,  "has  for  some  purposes 
a  jurisdiction  of  the  case.  It  must  necessarily  entertain  jurisdic- 
tion, so  &r  as  to  hear  and  determine  the  question  of  jurisdiction 
generally.  The  parties  may  appear  for  this  purpose,  they  are 
entitled  to  be  heard  and  may  demand  an  adjudication."  "  The 
action  is,  therefore,  upon  its  entry,  pending  in  Court."  "There 
are,  therefore,  two  adverse  parties  present,  and  when  the  result 
is  that  the  motion  of  the  defendant  to  dismiss  the  action  prevails, 
the  defendant  is  the  prevailing  parly,  and,  as  such,  is  entitled  to 
judgment  for  his  costs."  (Id.,  847.) 

"  K  costs  are  allowed  at  all,  in  such  cases,  it  is  under  the 
general  provision  that  costs  shall  be  allowed  to  the  prevailing 
party  in  actions  at  law.  If  they  are  refiised,  it  is  not  because 
the  Court  has  any  discretion  to  allow  costs,  but  because  the 
Court  has  not  the  power  to  allow  costs,  by  reason  of  their 
having  no  jurisdiction  of  the  cases  and  of  the  parties."  (Id.,  846.) 

"If  the  want  of  jurisdiction  deprives  the  Court  of  liie  power 
to  award  costs  to  the  defendant  in  one  case,  it  does  in  all  cases 
obnoxious  to  the  like  objection.  It  is  the  £sict  of  the  want  of 
jurisdiction  that  deprives  the  Court  of  the  authority  to  award 
costs,  and  not  the  (Acuity  or  the  facility  with  whidi  the  Court 
arrives  at  the  conclusion  that  the  case  is  not  within  their  juris- 
diction." (Id.,  846.) 

The  Court,  then  discuss  the  question  "  whether  the  want  of 
that  jurisdiction  of  the  action  which  is  necessary  to  hear  and 
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determine  it  upon  its  merits,  also  operates  to  oust  the  Court  of 
authority  to  award  the  prevailing  party  his  costs?" 

It  reached  the  conclusion  already  stated.  The  rule  established, 
as  the  correct  interpretation  of  the  statute  there  under  considera- 
tion, is,  in  our  opinion,  conformable  to  the  Mr  meaning  and 
import  of  the  provisions  of  the  Code  relating  to  costs,  '*  as  weU 
as  entirely  reasonable  and  proper  in  itseUl" 

The  opinion  of  the  Court  in  that  case  presents  views,  which,  in 
our  judgment,  are  not  only  satisfactory,  but  are  conclusive;  that 
the  defendants,  in  this  case  are  entitled  to  costs,  as  a  matter  of 
couise. 

The  order  appealed  from  should  be  affirmed. 

WooDBtJFF,  J. — I  not  only  concur  fiilly  in  the  views  expressed 
by  Chief  Justice  Bosworth,  but  I  deem  it  pertinent  to  add 
further ;  that  the  ground  upon  which  it  is  urged  that  costs  cannot 
be  allowed  to  the  defendants  is  not  that  it  is  not  eminently  just 
.  that  they  should  be  indemnified  for  the  expenses  to  which  diey 
have  been  subjected,  «but  that  the  Court  having  no  jurisdiction 
have  no  power  to  render  any  judgment,  and  therefore  no  power 
to  award  costs ;  and  the  cases  cited  so  &r  as  they  sustain  any  such 
proposition  rest  the  decision  upon  that  sole  ground.  Without 
pausing  to  consider  whether  before  our  Code  of  Procedure,  it 
was  unqualifiedly  true  that,  when  an  action  was  terminated  in 
the  defendant's  fiivor  for  want  of  jurisdiction  of  the  action 
he  could  not  recover  costs,  notwithstanding  the  Court  had 
jurisdiction  of  the  subject  and  of  actions  of  that  nature,  the 
sole  ground  upon  which  the  argument  is  urged  now  fails 
entirely. 

Under  our  Code  of  Procedure  there  may  be  a  judgment, 
indeed  in  some  cases  there  must  by  law  be  a  judgment,  even 
though  the  defendant  prevails  for  want  of  jurisdiction.  And  the 
example  stated  by  the  Chief  Justice  furnishes  the  illustration. 

Suppose  in  this  case  the  defendants  had  averred  in  their 
answer  that  the  plaintiiSf  did  not  reside  in  this  state,  and  the 
action  had  been  brought  to  trial  upon  the  issue  joined  upon 
that  averment 

Proofe  being  taken  it  would  have  been  the  duty  of  the  Court 
to  instruct  the  jury  that  if  they  should  find  the  averment  in  the 
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answer  proyed,  they  should  render  a  yerdict  for  the  defendants. 
And  if  the  ayerment  was  proyed  such  would  have  been  the 
verdict 

In  such  case  the  statute  in  express  terms  directs  that  "  unless 
a  different  direction  be  given  by  the  Court  the  clerk  mvst  enter 
judgment  in  conformity  with  the  verdict,"  (§  264);  and  there- 
upon §  811  becomes  distinctly  applicable.  "  The  clerk  shall 
insert  in  the  entry  of  judgment  on  the  application  of  the  pre- 
vailing party,  ...  the  sum  of  the  allowances  for  costa," 
&c,  as  provided  by  the  chapter,  concerning  costs. 

In  this  instance  then,  it  is  plain  that  the  defendants  would 
recover  their  costs,  and  have  judgment  theiefor.  No  specific 
•  order  or  direction  of  the  Judge  is  necessary.  The  statute  awards 
to  them  their  costs. 

Aiscain,  as  suggested  in  the  opinion  of  the  Chief  Justice,  it 
cannbt  in  principle  make  any  difference  whether  the  cause  is 
terminated  in  favor  of  the  defendants  upon  a  formal  issue  made 
by  the  pleadings,  tried  and  disposed  of  by  the  jury,  or  is  ter- 
minated on  the  trial,  upon  the  objection  raised  and  determined 
in  a  mode  warranted  by  our  system  of  practice,  though  want  of 
jurisdiction  is  not  specially  pleaded. 

In  that  case  a  judgment  is,  I  apprehend,  equally  warranted  by 
the  Code.  The  judgment  in  the  action  is  defined  to  be  "the 
final  determination  of  the  rights  of  the  parties  in  the  actian.^^ 
(§245.) 

It  often  happens  that  the  merits  of  the  controversy  are  not 
finally  decided,  as  when  a  complaint  is  demurred  to  for  some 
defect  apparent  on  its  face,  wldch  does  not  involve  the  merits ; 
and  yet  the  final  determination  of  the  rights  of  the  parties  in  the 
action,  is  a  judgment  as  above  defined.  The  decision  on  a 
demurrer  to  a  complaint,  when  want  of  jurisdiction  appears  on 
its  face,  determines  the  rights  of  the  parties  in  that  action. 
Thereupon  the  sections  279  &nd  280  become  expressly  appli- 
cable, and  their  terms  show  that  the  entry  of  such  determination 
is  the  judgment  in  the  cause;  thus,  "The  Clerk  shall  keep  a 
book  for  the  entry  of  judgments."  "  The  judgment  shaU  be 
entered  in  the  judgment  book,  and  shall  specify  clearly  the  relief 
granted  or  other  determination  of  the  action;^''  and  section  811, 
then,  as  before,  requires  the  clerk  to  insert  in  the  entry,  on  appli- 
82 
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cation  of  the  prevailing  party,  the  sum  of  the  allowances  for 
costs,  &c. 

In  whatever  mode  therefore  the  action  is  finally  determined, 
that  determination  may,  by  these  plain  provisions,  be  made  the 
judgment  of  the  Court,  and  all  provisions  of  the  Code  in  rela- 
tion to  costs,  entitle  the  prevailing  party  to  have  them  inserted 
therein. 

If  I  deemed  the  question  otherwise  doubtful,  I  should  stall  be 
constrained  to  say  that  the  duty  of  the  derk  is  plainly  pointed 
out  by  the  provisions  of  the  Code  above  referred  to,  and  that  he 
has  in  the  present  case  done  what  it  is  uniformly  proper  and 
regular  for  him  to  do.  He  has  made  his  entries  in  the  same 
manner,  and  in  all  respects  in  conformity  with  the  same  practice, 
which  is  proper  and  regular  in  all  cases,  where  a  nonsuit  or 
order  dismissing  the  complaint  is  directed  on  the  trial  He 
cannot  be  required,  nor  is  he  at  liberty  to  deliberate  upon  the 
question  and  decide  whether  the  party  is  entitled  to  costs,  on 
an  inquiry  into  the  reasons  or  grounds  which  induced  tiie 
Court  to  order  such  nonsuit  And  therefore  in  my  judgment^ 
his  entries  are  regular;  and  if  they  could  be  impeached  for  want 
of  power  in  the  Court,  the  question  can  properly  be  reviewed 
by  an  appeal  fix>m  the  judgment,  which  has  been  regularly 
entered. 

For  these  additional  reasons  therefore,  as  well  as  for  what 
seem  to  me  the  conclusive  reasons  assigned  by  the  Chief  Justice, 
the  order  appealed  from  should  be  affirmed. 

The  order  was  affinned,  all  the  judges  concurring. 


Catharine  N.  Fobbest  v.  Edwin  Fobbest. 

1.  Where  a  decree  of  divorce  has  been  pronounced  in  &vor  of  a  wife,  and  a 
reference  has  been  ordered  to  determine  the  amount  of  permanent  alimony 
to  be  allowed  to  her  and  the  manner  in  which  it  shall  be  secured,  if  tha 
referee  unreasonably  delays  proceeding  in  the  reference,  or  grants  to  the 
defendant  an  adjournment  of  the  hearing  for  an  unreasonable  time,  the 
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Court  will  vacate  so  much  of  the  order  of  reference  as  designates  the 
referee,  and  will  appoint  another  with  directions  to  proceed  in  the  reference. 

2.  The  intention  of  the  defendant's  counsel  to  visit  Europe,  either  on  busi- 
ness or  for  pleasure,  is  no  sufficient  ground  for  adjourning  the  reference  for 
three  months  and  upwards,  to  enable  him  to  return  and  resume  the  conduct 
of  the  reference. 

3.  If  the  business  of  the  referee  himself  be  such  that  he  cannot  proceed  with 
reasonable  dispatch  in  the  hearing  and  decision  of  the  matter  referred  to 
him,  the  Court  would  relieve  him  and  appoint  another. 

4.  Accordingly  in  this  case,  when  the  hearing  before  the  referee  was  begun 
in  June,  1859,  and  near  the  close  of  June  the  referee,  on  motion  of  the 
defendant  and  against  the  will  and  objection  of  the  plaintiff,  adjourned  the 
reference  to  about  the  middle  of  October,  partly  on  the  ground  that  the 
defendant's  counsel  was  about  to  leave  for  Europe  to  be  absent  for  three 

.  months,  and  partly  on  the  ground  that  a  vacation  and  relief  from  the  duty 
of  trying  the  cause  was  proper :  HM^  that  the  delay  to  the  plaintiff  was 
nnreasonable,  and  that^  unless  the  defendant  consented  to  vacate  the  order 
of  adjournment^  and  proceed  with  the  reference,  the  order  appointing  the 
said  referee  should  be  vacated  and  another  referee  be  appointed  with  direc- 
tioDS  to  proceed  without  delay. 

6.  Pending  such  a  reference  it  is  proper  to  allow  to  the  plaintiff  a  reasonable 
sum  for  the  expenses  of  the  reference  and  also  temporary  alimony  to  be 
paid  by  the  defendant  until  the  amount  of  permanent  aUmony  shall  be 
fixed  and  ordered,  although  no  order  for  temporary  alimony  was  made 
before  the  decree  of  divorce  was  pronounced;  and  it  is  no  reason  for  with- 
holding such  temporary  alimony,  that  at  one  time  since  such  decree  the 
earnings  of  the  plaintiff  by  her  personal  exertions  were  more  than  sufficient 
for  her  support 

(Before  Woodruff,  J.) 

At  Special  Term,  argued  July  14th,-  decided,  July  19th,  1859. 

This  was  a  motioii  by  the  plaintiff  for  an  order  requiring  the 
referee  (appointed  herein  to  inquire  into  and  determine  what 
would  be  a  suitable  amount  to  be  allowed  to  the  plaintiff  for 
permanent  alimony,  and  how  the  same  should  be  secured,)  to 
proceed  in  such  reference,  or  that  another  referee  be  appointed, 
in  his  place,  to  proceed  therein.  And  that  an  order  be  also 
made  requiring  the  defendant  to  pay  her  a  suitable  sum  for  the 
expenses  of  the  reference,  and  a  temporary  allowance  for  her 
support 

The  history  of  the  case  may  be  gathered  from  the  report 
thereof  in  6  Duer,  102,  and  from  the  report  on  the  succeeding 
pages  of  this  volume  (p.  661). 
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The  verdict  herein  in  favor  of  the  plaintiff  was  rendered  on 
the  26th  day  of  January,  1852 ;  and  a  decree  of  divorce  was 
pronounced  on  the  thirty-first  of  that  month.  The  defendant 
appealed,  and,  at  the  Term  of  July,  1856,  the  decree  of  divorce 
was  affirmed,  and  the  order  of  reference  was  made  to  fix  the 
amount  of  permanent  alimony.  Pending  the  suit  and  down  to 
November,  1851,  the  defendant  voluntarily  paid  to  the  plaintiff 
$1,500  a  year  for  her  support;  after  which,  he  ceased  making 
any  provision  for  her,  and  she  resorted  to  the  stage  to  obtain  a 
livelihood.  It  appeared  by  affidavits  that  during  a  visit  to  Cali- 
fornia, in  1858,  and  thence  onward,  for  two  or  three  years,  she 
received  from  theatrical  performances  many  thousand  doUara, 
and  greatly  more  than  was  necessary  for  her  support  This 
was  not  denied  by  the  plaintiff;  but  she  alleged  that  those 
receipts  had  been  expended,  and  she  was  now  destitute.  The 
affidavits  also  stated  that  the  defendant  is  worth  upwards  of  five 
hundred  thousand  dollars.  No  order  for  temporary  alimony 
had  before  been  applied  for  in  the  action. 

Neither  party  brought  on  the  reference  until  the  9th  of  June, 
1859,  when,  upon  the  plaintiff's  notice,  the  hearing  commenced. 
The  reason  assigned  by  the  plaintiff  for  delay  on  her  part,  was 
mainly  the  want  of  money,  and  reluctance  to  urge  her  counsel 
to  devote  themselves  to  her  case  amid  other  pressing  engage- 
ments, and  a  reason  urged  for  proceeding  in  it  now,  was  the 
intermission  of  the  regular  sessions  of  the  Courts,  and  the 
readiness  of  her  counsel  to  devote  the  necessary  time  to  the 
present  prosecution  of  the  reference. 

A  motion  was  made  by  the  defendant,  on  the  ninth  of  June, 
for  a  commission  to  examine  witnesses  in  California,  which  was 
denied  {post,  p.  661).  The  defendant  appealed,  and,  on  the 
twenty-fifth  of  June,  applied  to  the  General  Term  to  postpone 
the  hearing  of  the  appeal  to  October,  chiefly  on  the  ground 
that  his  counsel  was  about  to  leave  for  Europe,  to  be  absent 
during  that  interval.  This  motion  was  denied  by  the  Greneral 
Term.  But  the  referee,  on  the  defendant's  motion,  and  notwith- 
standing the  plaintiff's  objection,  adjourned  the  reference,  until 
about  the  middle  of  October,  on  the  ground  that  such  counsel 
was  about  to  go  to  Europe,  and  it  appeared  that  he  was  influ- 
enced also  by  the  consideration  that  the  months  of  July,  Augast 
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and  September  were  regarded  as  vacation  months,  in  which  some 
of  the  Courts  in  this  city  held  no  Term  for  the  trial  of  causes. 
Thereupon  the  plaintiff  made  the  present  motion. 

Chas.  OCkmar^  for  the  plaintiff,  in  support  of  the  motion. 

Jamss  T.  Brady,  for  the  defendant,  in  opposition  thereto. 

WooDRUPF,  J. — The  only  questions  remaining  to  be  settled  in 
this  case  are  the  amount  which  should  be  allowed  to  the  plain- 
tiff for  alimony,  and  the  manner  in  which  that  should  be 
secured  to  her.  To  determine  those  questions  we  have  ordered 
a  reference.  The  plaintiff  is  left  by  the  defendant,  her  late 
husband,  entirely  destitute.  Although  entitled  to  share  justly 
and  equitably  the  income  of  one,  who,  according  to  the  papers 
before  me,  has  a  fortune  of  half  a  million  of  dollars,  she  is  left 
to  her  own  personal  exertions  to  obtain  the  necessaries  of  life. 

And  this,  when  it  is  entirely  certain  that  her  late  husband 
owes  her,  and  must  be  decreed  to  provide  her,  a  comfortable 
support. 

This  is  true  even  though  we  should  assume  him  innocent,  and 
presume  that  such  innocence  may  appear  on  a  reversal  of  the 
judgment  of  this  Court,  for  if  instead  of  being  divorced,  he  were 
her  husband  still,  he  is  bound  to  support  her. 

So  that  whatever  be  the  result  of  this  struggle  on  his  part,  a 
comfortable  support  is  due  and  must  be  decreed  to  her,  oif  be 
furnished  to  her  by  him,  in  any  event 

For  the  purposes  of  the  reference  ordered,  he  is  to  be  deemed, 
as  he  has  been  adjudged,  guilty ;  and  she  is  to  be  deemed  entitled 
to  alimony. 

It  is  true  that  she  has  not  heretofore  urged  her  claim  with  the 
eagerness  which  might  have  been  expected,  but  her  delay  is 
explained,  and  certainly  that  delay  has  not  operated  to  the 
defendant's  disadvantage.  If  he  had  deemed  the  delay  undesira- 
ble, he  could  have  moved  the  reference  himself. 

Now,  she  has  found  means  to  press  her  daim,  and  counsel 
willing  to  devote  their  time  to  its  prosecution ;  and  she  presents 
herself  apparently,  and  according  to  her  statement,  in  need  of 
that  support  to  which  she  is  clearly  entitled. 
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Her  first  endeavor  has  been  so  feir  defeated  that,  against  her 
objection  and  that  of  her  counsel,  the  hearing  is  adjourned  for 
three  months  to  enable  the  defendant's  counsel  to  go  to  Europe. 

She,  in  a  state  of  destitution,  dependent  hitherto  upon  the 
good  will  of  her  counsel  and  compelled  to  await  their  conve- 
nience,  is  thus  postponed, — until  it  is  in  a  high  degree  probable 
that  their  engagements  will  again  deprive  her  of  their  services, — 
in  order  that  the  defendant,  who  is  abundantly  able  to  employ 
any  desired  number  of  counsel,  may  not  be  subjected  to  incon- 
venience while  his  counsel  is  absent  for  months  firom  the  city. 

This  seems  to  me  manifestly  unjust 

The  suggestion  that  the  months  of  July,  August  and  Septem- 
ber are  vacation  months,  in  which  it  is  the  right  of  the  defendatit 
to  have  the  case  suspended,  is  to  me  a  novel  one.  Although  the 
arrangement  of  the  Terms  of  Court  are  so  made  that,  so  &r  as 
possible,  the  comfort  of  jurors,  witnesses  and  suitors  may  be 
promoted  by  relieving  them  from  attendance  upon  crowded 
Court-rooms  in  the  heat  of  summer;  yet,  the  period  is  not 
uniform  in  the  various  Courts,  and  nothing  is  more  conunon 
than  for  references  to  be  sought  and  granted  for  the  very  pur- 
pose of  avoiding  the  delay  which  the  interruption  of  the  monthly 
sessions  of  the  Courts  for  trial  would  otherwise  cause. 

For  other  purposes,  the  Courts  are  open,  and  one  or  more  of 
the  Judges  are  in  daily  attendance. 

But  in  expressing  the  opinion  that  the  delay  which  would  be 
caused  to  the  plaintiff  is  unjust,  I  state  not  my  own  opinion  only, 
but  the  declaxed  judgment  of  the  General  Term.  A  motion  to 
postpone  to  October  the  argument  of  an  appeal,  involving  the 
most  important  question  to  the  defendant,  which  is  connected 
with  this  reference,  was  denied,  though  urged  upon  the  very 
grounds  on  which  the  postponement  of  the  reference  is  now 
sought  to  be  justified.  The  Court  thought  the  plaintiff  ought 
not  so  to  be  hindered  in  the  obtainment  of  an  obvious  rights  and 
to  be  left  destitute  of  the  means  of  support,  while  the  defendant's 
counsel  was  pursuing  either  pleasure  or  business  in  Europe. 

I  am  clearly  of  that  opinion  in  regard  to  the  reference  itself 
And  the  views  which  I  entertain  in  regard  to  the  proper  subjects 
of  inquiry  on  the  reference  (and  which,  on  a  former  motion,  I 
have  expressed),  lead  me  also  to  the  condusion  that  the  refer- 
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ence  ought  not  to  be  protracted  beyond  a  very  few  sittings,  and 
that  any  counsellor  of  ordinary  capacity,  skill  and  learning  is 
abundantly  competent  to  protect  the  defendant's  interest  on  this 
reference,  whether  he  has  been  fitmiliar  with  the  piior  stages  of 
this  litigation  or  not 

I  entertain  the  most  sincere  respect  for  the  fSsdmess,  good  faith, 
and  impartiality  of  the  referee,  and  have  unquestioning  confi- 
dence that  he  has  done  what  he  deemed  in  entire  accordance 
with  the  right  of  the  defendant,  in  adjourning  the  reference.  But 
he  erred  I  think  in  not  considering  sufficiently  the  plaintifTd 
right  to  have  her  support  provided,  when  her  right  to  a  support 
had  been  already  settled  by  a  decree,  and  the  amount  alone 
remained  to  be  fixed. 

The  Court  would  not  of  course  compel  a  referee  to  act,  against 
his  inclination  and  at  a  sacrifice  of  personal  convenience  which 
he  felt  unwilling  to  make,  when  there  are,  no  doubt,  many  who 
are  not  only  willing  but  desirous  of  rendering  such  services. 

Whether  the  Court  can  regularly  make  an  order  vacating  the 
order  of  adjournment  already  made  by  the  referee  may  be  open 
to  question.  That  the  Court  can  vacate  the  order  of  reference 
and  direct  a  reference  to  some  person  whose  engagements  are 
such  that  the  reference  will  be  proceeded  in  with  reasonable 
dispatch  is  not  doubtful. 

K  the  present  referee  can  so  arrange  his  business  as  to  con- 
tinue the  reference,  and  the  defendant  consents  to  vacate  the 
order  of  adjournment,  that  the  reference  may  proceed  without 
further  delay  that  course  should  be  taken;  but  if  not,  then  the 
order  of  reference  should  be  vacated  and  a  reference  be  directed 
to  some  suitable  person  who  will  attend  and  hear  the  parties  and 
their  proofi  at  once. 

In  relation  to  the  application  for  alimony  pending  this  refe- 
rence, there  seems  to  me  to  be  no  reason  why  it  should  be  with- 
held; on  the  contrary  the  considejations  above  suggested  are 
strong*  reasons  why  it  should  be  granted.  Not  only  so ;  it  is 
the  uniform  practice  of  the  Court  to  grant  it  without  special 
reasons. 

The  circumstance  that  six  or  seven  years  ago  in  San  Fran- 
cisco the  plaintiff  received  considerable  sums  as  the  proceeds  of 
theatrical  ^ddbitions  under  her  management,  becomes  of  slight 
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importance  in  this  connection,  when  it  appears  that  the  plaintiff 
is  now  destitute  and  unable  to  pay  the  expenses  of  the  reference. 

I  perceive  no  just  reason  why  the  defendant  should  have  at 
any  time  withheld  the  allowance,  which  he  voluntarily  made  to 
her  dovm  to  November,  1851. 

As  already  suggested  his  obligation  to  pay  is  not,  as  the  case 
now  stands,  in  any  degree  doubtful.  And  it  will  be  strange  if 
when  the  permanent  alimony  shall  be  fixed  there  be  not  a  very 
large  sum  in  arrear  which  it  will  be  the  duty  of  the  defendant 
to  pay.  With  him  therefore  the  question  whether  he  shall  now 
pay  something  towards  the  plaintiff's  support  pending  the  refer- 
ence and  something  towards  the  expenses,  is  only  a  question  of 
time,  and  to  my  mind  it  is  reasonable  that  the  plaintiff's  wants 
should  receive  some  consideration;  and  to  require  the  defendant 
to  pay  something  now,  out  of  the  income  of  an  estate  of  which 
the  principal  is  said  to  amount  to  five  hundred  thousand  dollars, 
is  only  requiring  him  to  pay  now  what  it  seems  to  me  certain  be 
must  pay  hereafter,  unless  the  death  of  the  plaintiff  before  any 
sum  is  fixed,  should  operate  to  release  him. 

The  circumstance  that  the  plaintiff  has  not  made  the  applica- 
tion sooner,  is  to  his  advantage.  Had  the  petition  been  presented 
three  years  ago  it  must  have  been  granted.  He  should  not  com- 
plain that  it  has  been  delayed. 

On  this  branch  of  the  application  the  order  wiU  be  that  the 
defendant  pay  for  the  support  of  the  plaintiff  at  the  rate  of  two 
hundred  dollars  per  montii,  beginning  with  the  presentation  of 
this  petition.  And  that  he  advance  to  her  fifteen  hundred  dol- 
lars towards  counsel  fees  and  expenses  of  the  reference. 

It  will  be  necessary  that  the  order  to  be  entered  be  settled  on 
notice;  and  the  details,  conforming  to  the  directions  above  indi- 
cated, as  well  respecting  the  continuance  of  the  reference  as  the 
making  of  the  payments  will  then  be  settled. 


The  consent  of  the  referee  to  proceed  forthwith  in  the  reference, 
and  tiie  consent  of  tiie  defendant  to  vacate  the  order  of  adjourn- 
ment having  been  filed,  an  order  was  entered  that  tiie  reference 
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proceed  and  that  tke  defendant  make  the  payments  to  the  plaintiff 
in  conformity  with  the  foregoing  opinion. 

This  motion  was  made  and  decided,  after  the  appeal  in  Forrest 
y.  Forrestj  reported  {post^  661)  had  been  argued,  and  while  it  was 
held  under  advisement 


Jamxs  Stuabt  v.  Johk  Bikbsb,  Executor  of  John  La  Farge. 

L  Where,  in  order  to  moTe  for  a  new  trial,  or  for  the  ptirpoees  of  a 
review  by  appeal,  a  party  has  made  and  served  a  case,  the  adverse  par^ 
has  no  right  to  make  a  new  case,  and  serve  the  same  as  a  proposed  amend- 
ment by  way  of  substitution. 

2.  It  is  the  duty  of  the  adverse  party  who  proposes  alterations  in  the  case 
served,  to  do  so  by  either  writing  his  proposed  amendments  on  the  case 
itself  or  on  a  separate  paper  with  a  designation  of  the  page  and  line  of  the 
original  case  proposed  to  be  altered,  and  a  specification  of  each  alteration  pro- 
posed. And  where  such  amendments  are  written  on  a  separate  pi^r,  it  is 
usual  to  require  the  party  ofifering  the  case  and  amendments  for  settlement 
to  mark  distinctly  on  the  original  case  each  plaoe  and  passage  to  which 
amendments  are  proposed. 

3.  These  rules  are  rules  of  convenience  intended  to  facilitate  the  settlement 
of  the  case,  and  diminish  the  labor  which,  when  it  is  voluminous  and  the 
amendments  are  numerous,  is  very  great;  and  intended  to  secure  such  an 
arrangement  of  the  papers  as  will  most  easily  present  to  the  eye  of  tfaa 
Judge  the  precise  difference  between  the  parties. 

4.  A  case  as  proposed  may  be  so  Imperfect  by  reason  of  omissions  and  so 
inaccurate  in  what  it  contains,  that  the  necessary  amendments  require  the 
making  of  a  substitute,  or  the  proposal  of  amendments  to  each  line  and 
passage  thereof  with  such  multiplicity  of  detail,  that  the  labor  of  settling 
them  would  be  far  greater  than  the  examini^on  and  approval  of  a  substitute. 
In  such  case  the  Court  have  power  to  permit  the  proposal  of  sudi  sobsti- 
tutedcase. 

The  general  rule  however  requires  the  proposal  of  specific  amendments  and 
must  be  followed  unless  the  Court  direct  otherwise. 
(Before  Woodbuit,  J.) 

At  Special  Term;  July  21st,  1859. 

S3 
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This  was  a  motion,  by  the  defendant^  to  set  aside  a  proposed 
amendmeDt  to  the  defendant's  case,  prepared  by  him  for  the 
purposes  of  an  appeal  from  a  judgment  entered  on  the  report  of 
a  referee. 

The  amendment  served  propos^  to  amend  by  striking  out 
the  entire  case,  and  substituting  a  case  as  drawn  up  by  the 
plaintiff's  counsel. 

John  A.  Bryan^  toe  the  defendant,  in  support  of  the  motion. 

Edward  P.  ChwleSj  for  the  plaintiff,  in  opposition. 

Woodruff,  J. — The  general  rule  is  that  amendments  should 
be  either  written  on  the  case  served,  or  on  a  separate  paper  con- 
taining  a  distinct  reference  to  the  page  and  line  of  the  original 
case  proposed  to  be  amended.  It  is  also  usual  to  require  the 
attorney,  before  submitting  the  case  and  amendments  for  settle* 
ment,  to  mark  on  the  original  case,  in  some  distinct  manner, 
each  place  and  passage  at  which  amendments  are  proposed  to  be 
made.  In  order  to  this,  the  Court  Rules  require  that,  in  pre- 
paring cases,  the  lines  of  the  case  proposed  shall  be  numbered 
so  that  each  copy  shall  correspond.  (Court  Rules,  No.  34;  ifi2> 
luardy.  HaOett,  Coleman  &  Cainea'  Cases,  261;  Graham's  Pr.  Tit 
"Cases.")  , 

When  the  review  sought  requires  that  all  the  material  testi- 
mony be  inserted,  and  that  testimony  is  voluminous,  the  labor 
of  settling  a  case  to  which  numerous  amendments  are  proposed 
is  very  great,  and  the  Judge  or  referee  is  entitled  to  all  the  aid 
which  counsel  can  give,  by  arranging  the  papers,  so  as  easiest  to 
present  to  his  eye  the  precise  difference  between  the  parties. 

In  general  the  proposed  substitution  of  a  new  case  will  greatly 
embarrass  the  settlement,  unless  the  Judge  has  the  assistance  of 
two  persons  in  comparing,  at  the  same  time,  the  case  and  the 
substitute,  and  referring  to  his  own  minutes.  And  where  neither 
the  proposed  case  nor  the  substitute  agree  with  such  minntes  in 
all  things,  and  one  in  many  particulars  best  conforms  thereto, 
while  the  other  in  other  particulars  is  most  accurate,  the  Judge, 
instead  of  marking  the  amendments  "allowed"  or  "disallowed," 
will  be  compelled  to  enter  into  numerous  and  prolix  details  in 
the  act  of  settlement,  specifying, — with  as  much  or  perhaps  even 
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more  labor  than  if  he  were  hiitiself  proposing  amendments, — the 
allowances  and  disallowances  he  makes. 

No  doubt,  it  would  be,  in  most  cases,  a  saving  of  labor  to 
counsel,  proposing  to  amend,  if  permitted  to  copy  or  direct  a 
scrivener  to  copy  his  own  minutes  of  trial,  in  bulk,  and  propose 
such  copy  as  a  substitute,  and  so  devolve  upon  the  Judge  the 
labor  of  comparison,  in  detail.  This  should  not  be  sanctioned. 
The  duty  of  the  amending  party  is  to  specify,  in  detail,  each 
amendment  he  proposes,  and  to  do  it  in  a  manner  which  will 
fisicilitate  the  examination  and  settlement 

This  rule  does  not  however  require  that  every  word  or  every 
line  should  be  made  the  subject  of  a  separate  amendment  It  is 
no  uncommon  thing  for  counsel  to  find  an  entire  paragraph  so 
incorrectly  stated  that  to  amend  it  otherwise  than  by  striking  it 
all  out  and  substituting  another,  would  be  impossible.  And  in 
such  case  whether  the  amendment  is  done  by  striking  all  of  it 
out  in  one  amendment  or  by  striking  out  each  line  separately, 
(thus  proposing  as  many  amendments  as  there  are  lines,)  would 
not  afiEect  the  result,  and  the  former  would  be  the  most  conve- 
nient mode.  The  rule  however  should  be  sparingly  relaxed, 
and  where  successive  paragraphs  are  of  the  description  last 
named  they  should  be  separately  amended,  otherwise  the  same 
inconveniences  would  arise  as  have  already  been  mentioned. 

On  the  other  hand  there  may  be  sometimes  instances  of  clear 
exception  to  the  rule,  in  which  cases  the  Court  would  relieve  a 
party  from  compliance  therewith.  A  case  may  possibly  arise  in 
which  a  proposed  substituted  case  is  so  accurate  and  the  proposed 
case  is  so  inaccurate,  or  vicR  veraa,  that  the  settlement  may  be 
made  by  the  Judge  by  a  simple  allowance  or  disallowance  of  the 
whole  amendment  Then  of  course  it  would  be  fiur  less  trouble 
to  the  Judge  and  to  the  parties  to  have  the  substitute  proposed 
as  one  amendment  This  will  very  rarely  if  ever,  happen. 
And  yet  there  may  be  cases  in  which  the  case  proposed  is  so 
inaccurate  that  any  attempt  to  amend  it  will  amount  in  substance 
to  proposing  an  entire  change;  and  then  it  is  of  no  benefit  to 
the  parties  or  the  Judge,  but  the  contrary,  to  have  the  proposed 
change  presented  in  the  form  of  as  many  amendments  as  there 
are  lines  or  even  paragraphs  in  the  case;  a  number  which  in  a 
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case  so  yoluminous  as  that  now  before  me,  might  reqtiiie  wanj 
hundred  chaiiges. 

Exceptions  to  the  role  may  therefore  ezist.  And  upon  show- 
ing  clearly  that  the  convenience  of  the  parties  and  of  the  Judge 
will  be  greatly  promoted,  leave  would  be  given  to  propose  a 
substituted  case.  But  to  entitle  a  party  to  this  leave  he  should 
show  that  it  is  not  possible  to  amend  the  case  without  pro- 
posing amendments  in  detail  which  would  in  substance  amount 
to  a  new  case,  or  would  render  the  comparison  and  settlement 
more  prolix  and  tedious  than  if  such  entire  substitute  were 
received. 

It  is  not  stated  on  this  motion  that  there  is  any  difficollj  in 
specifying  all  the  amendments  in  matters  of  substance  in  detail 
On  a  cursory  examination  of  the  case  and  proposed  substitute 
there  are  whole  pages  which  do  not  appear  to  be  nutterially 
different  To  a  large  extent  the  language  is  identical  It  is 
true  that  if  every  alteration  of  language,  which  the  substitute 
proposes,  should  be  made  the  subject  of  a  specific  amendment 
the  amendments  will  be  very  numerous,  but  I  am  confident  that 
if  counsel  look  only  to  the  substance  of  the  testimony  and  not  to 
the  mere  form  of  words  there  will  be  no  difficulty  in  proposing 
the  amendments  so  that  the  settiement  of  tiie  case  will  not  be 
tmusually  burdensome. 

As  it  is  not  apparent  that  the  amendment  was  not  proposed 
in  the  form  of  a  substitute,  in  good  fiuth,  the  order  will  be  thai 
it  be  set  aside  with  leave  to  the  plaintiff  to  propose  amendments 
in  proper  detail  within  twenty  days,  and  that  the  costs  of  the 
motion,  $10,  be  allowed  to  the  defendant  as  costs  in  the  cause  if 
he  recover  costs  therein. 

Ordered  accordingly. 
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Cathabinb  N.  Fobbest,  Plaintiff  and  Bespondent,  v.  Edwin  P. 
FoBBBST,  Defendant  and  Appellant 

1.  Where  a  woman  is  divorced  from  her  husband  by  reason  of  his  adultery, 
her  ri^^t  to  such  suitable  allowance  as  may  be  just^  having  regard  to  the 
drcumstanoes  of  the  parties  respectively  as  they  exist  at  the  time  the  decree 
is  pronounced,  is  perfect  and  absolute. 

2.  Although  a  subsequent  change  in  the  pecuniary  condition  of  the  parties 
may  make  it  proper  for  the  Coiurt  to  modify  the  amount  of  the  aUowsnoe ;  it 
cannot  be  changed  by  reason  of  the  subsequent  extravagance  or  iomiorali^ 
of  the  plaintifiC 

3.  The  parties  to  a  marriage  contract^  by  virtue  of  its  solemnization  and  the 
relations  thereby  established,  acquire  certain  legal  rights,  as  against  each 
other,  which  cannot  be  forfeited  except  for  some  breach  of  matrimonial 
duty.  The  misconduct  of  a  wife,  (who  has  obtained  a  divorce  by  reason 
of  the  adultery  of  her  husband,)  subsequent  to  the  decree,  is  no  violation 
of  any  matrimdtiial  duty  on  hra*  part;  as  from  the  time  of  such  decree  she 
owes  none. 

4.  Where,  after  a  divorce  has  been  decreed  and  the  amount  of  permanent 
afimony  to  be  paid  has  been  fixed  by  it,  so  much  of  the  decree  as  fixes  the 
alimony  is  reversed  and  a  reference  is  ordered  to  asoertain  the  proper 
amount  to  be  paid ;  the  defendant  is  not  at  liberty  to  prove  on  such  refer* 
ence,  immoralities  of  the  plaintiff  occurring  between  the  date  of  such  decree 
and  the  execution  of  such  order  of  reference ;  and  a  motion  for  a  commission 
to  examine  witnesses  to  prove  such  facts  will  be  denied. 

5.  The  Bupmor  Court  of  the  city  of  New  York,  being  authorized  to  take 
oognisanoe  of  and  hear  and  determine  an  action  for  a  divorce,  is,  in  respect 
to  such  action,  vested  with  all  tbe  powers  of  the  late  Court  of  tiJhancery  in 
respeot  to  the  sulgeot  niatter  of  such  action,  and  which  that  Court  mig^t 
rightfully  exercise  to  possess  itself  of  the  information  requisite  to  decide 
the  suit)  or  make  any  interlocutory  order;  or  any  order  or  decree  in  it  sub- 
sequent to  a  determination  of  the  main  points  of  controversy,  according  to 
justice  and  equity. 

e.  Tl^ugh  in  such  an  action  it  may  have  the  power  to  issue  a  commission  to 
examine  witnesses  orally,  to  obtain  testimony  to  be  used  on  a  reference  to 
ascertain  the  proper  amount  of  alimony  to  be  paid;  sudi  a  commission 
should  not  be  issued  with  a  stay  of  proceedings,  except  in  a  case  firee  finom 
suspicion,  that  any  part  of  the  motive  in  applying  for  it^  is  to  delay  or 
innoy  the  plaintiff;  nor  unless  it  appears  that  great  injustice  would  proba- 
bly be  done  to  the  applicant  if  such  a  commission  should  be  denied. 

7.  When  a  reference  for  such  a  purpose  has  been  ordered,  either  party  may 
move  in  it^  and  the  omission  of  the  plaintiff  to  notice  it^  will  not  of  itself 
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excuse  the  laeha  of  the  defendant^  in  not  aj^lying  for  a  oommisBion  with 
reasonable  diligence. 
8.  When  a  reference  is  ordered  to  ascertain  the  proper  amount  of  alimony  to 
be  paid,  upon  the  reversal  of  so  much  of  a  decree  for  a  divorce  as  fixed  the 
amount  of  permanent  alimony ;  neither  party  is  entitled  to  a  commisnonf 
as  a  matter  of  strict  right^  (under  2  R  S.,  180,  §  84^  or  under  2  R.  S.,  393, 
§  19,  or  under  2  R.  S.,  396,  §  32,)  to  obtain  testimony  to  be  used  on  such 
inference. 

(Before  Bosworth,  Ol  J.,  and  WooDRurr,  Pikrsipoiit  and  Most- 
CRIEF,  J.  J.) 
Heard,  July  9;  decided,  August  30, 1859. 

This  is  an  appeal  by  the  defendant  from  an  order  made  by  Mr. 
Justice  Woodruff,  on  the  26th  of  June,  1859,  denying  a  motion 
made,  for  a  commission  to  examine  witnesses  on  his  behalf  in 
California,  and  for  other  relief. 

The  motion  was  made  on  the  petition  of  the  defendant^  and 
affidavits  of  third  persons,  and  was  opposed  on  affidavits  of  the 
plaintiff  and  others,  and  upon  other  papers. 

From  these  papers,  it  appears  that  this  is  an  action  brought 
by  the  plaintiiff  to  obtain  a  divorce  from  the  defendant  After 
a  trial  of  the  issues  of  £Eust  and  a  verdict  of  a  jury  in  &vor  of 
the  plaintiff,  a  judgment  was  entered  on  the  Slat  of  January, 
1862,  dissolving  the  marriage  contract,  and  awarding  to  the 
plaintiff  alimony  at  the  rate  of  $8,000  per  annum. 

The  defendant  appealed  from  the  whole  judgment,  and  the 
plaintiff  from' a  part  of  it»  and  in  July,  1856,  the  judgment^  in  so 
£eu*  as  it  dissolved  the  marriage  contract  was  affirmed,  and  inso&r 
as  it  fixed  the  amount  of  alimony  to  be  paid,  it  was  revexsed;  and 
a  reference  was  ordered  to  Alvin  G.  Bradley,  Esq.,  to  take 
proofs,  and  ascertain  what  would  be  a  suitable  allowance  to  the 
plaintiff  for  her  support,  having  regard  to  the  circumstances  of 
the  parties  respectively.  (6  Duer,  102.) 

Neither  of  the  parties  moved  before  the  referee,  imtil  the  25th 
of  May,  1859,  when  the  plaintiff  noticed  the  hearing  of  the 
matters  referred,  for  the  ninth  of  June  thereafter. 

It  appears  firom  the  papers,  that  the  plaintiff  was  in  the  State 
of  California  fix)m  May,  1858,  to  April,  1856.  The  petition  of 
the  defendant  alleges,  upon  information  and  belief,  that  during 
the  period  the  plaintiff  ^'resided  in  San  Francisco,  she  gradually 
fell  fi*om  the  favorable  position  first  accorded  to  her,  and  acquii^ 
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the  reputation  of  being  a  woman  of  bad  morals  and  dissolute  and 
extravagant  life,  addicted  to  the  excessive  use  of  ardent  spirits, 
and  also  unchaste,  not  with  reference  to  one  person  alone,  but 
to  several.  That  common  £a.me  made  her  the  subject  of  several 
adventures  with  the  opposite  sex,  of  a  scandalous  character, 
which  were  related  with  a  degree  of  minuteness  indicating  that 
that  they  were  not  mischievous  reports,  but  must  have  had  their 
foundation  in  fact." 

That  in  prosecuting  inquiries,  in  reference  to  her  character 
and  conduct,  made  since  she  had  manifested  an  intention  to 
proceed  with  this  reference,  the  defendant  "  has  received  such 
information  as  leaves  no  doubt  on  his  mind,  that  said  plaintiff 
since  the  entry  of  said  judgment,  has  led  a  life  of  extravagance, 
intemperance,  immoraUty  and  vice.  That  he  has  derived 
information  of  acts  of  intemperance,  immorality,  fornication  and 
adultery,  on  the  part  of  said  plaintiff  during  the  period  referred 
to,  from  statements  made  by  witnesses  thereof  in  some  instances, 
and  from  careful  inquiry  as  to  facts  which  were  within  the 
knowledge  of  other  witnesses,  and  could  and  would  be  testified 
to,  if  the  testimony  was  required  or  compelled." 

It  then  proceeds  to  state  matters,  on  which  the  right,  to  a 
commission  to  examine  witnesses  orally,  was  claimed.  It 
names  over  seventy  persons,  who  as  the  petition  states,  are 
material  and  necessary  witnesses,  for  the  defendant  on  the  hear- 
ing  before  the  referee. 

The  petition  also  avers,  that  the  defendant ''  hsA  stated  td  John 
Van  Buren,  Esq.,  his  counsel  herein,  who  resides  in  the  city  of 
New  York,  the  facts  which  he  expects  to  prove  by  each  of 
said  witnesses,  and  that  he  is  advised  by  his  said  counsel,  and 
believes,  that  each  and  every  of  said  witnesses  is  material  as 
aforesaid." 

The  petition  prays,  that  a  commission  be  issued  to  commis- 
sioners  residing  in  California,  '^  authorizing  them  to  take  the 
testimony  of  the  witnesses  named,  whether  correctly  named  or 
not,  and  such  other  witnesses  as  may  be  brought  before  them  in 
this  cause,  and  that  the  defendant  may  be  at  liberty  to  examine, 
and  the  plaintiff  to  cross-examine,  and  the  defendant  to  re-examine 
such  witnesses  orally,  and  the  testimony  so  taken  may  be  returned 
to  this  Court,  and  used  on  the  said  reference,  or  at  any  stage 
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of  this  action,  and  that  the  proceedings  in  this  action  may  be 
stayed,  and  that  the  petitioner  may  hare  such  farther  and  other 
relief  in  the  premises  as  may  be  just  and  proper." 

The  plaintiff's  affidavit  states  that  the  defendant  has  not  paid 
anything  towards  her  support  since  November,  1851,  and  that 
he  has  paid  only  $100  towards  the  expenses  of  the  litigation. 

She  also  swears  "  that  she  never  has,  dther  in  Galifomia  or 
in  any  other  place,  committed  adultery  or  fornication,  or  com- 
mitted any  violation  of  chastity."  .  .  ''That  she  cannot  deny 
having  spent  and  given  away  money  to  an  extent  which  pru- 
dence forbade,  and  so  &r  she  is,  perhaps,  liable  in  a  d^ree  to  the 
charge  of  extravagance ;  but  she  denies  that^  either  in  California 
or  elsewhere,  she  has  led  a  life  of  intemperance  or  vice,  as, 
according  to  his  usual  habit  of  assailing  this  deponent^  the  said 
defendant  hath  untruly  alleged  in  his  said  petition." 

She  annexed  to  her  affidavit  a  copy  of  an  invitation  given  to 
her,  in  February,  1856,  at  San  Francisco,  to  accept  a  compli- 
mentary benefit  before  leaving  the  city,  which,  she  swears,  was 
signed  by  more  than  sixty  members  of  the  l^;i9latura,  a  Judge 
of  the  Supreme  Court,  the  lieutenant-governor  of  that  state,  and 
others  (stating  their  names);  and  a  notice  of  her  performance, 
in  pursuance  of  such  invitation,  which  appeared  in  the  San 
Francisco  Herald.  The  invitation  states,  that  "it  would  not 
need  the  addition  of  your  many  amiable  and  ladylike  qualities 
to  establish  us  in  the  belief  that  no  one  could  be  considered 
more  justly  entitled  to  a  substantial  and  genuine  compliment  of 
the  present  character  than  yourself"  and  concludes  by  saying: 
"  we  gladly  take  advantage  of  the  opportunity  to  assure  you, 
wherever  circumstances  may  induce  you  to  turn  your  steps,  that 
you  will  ever  conunand  our  best  wishes  for  your  wel£ure  and 
happiness."  The  San  Francisco  Herald,  in  the  article  roferred 
to,  states  ''that  throughout  the  performance,  she  was  greeted 
with  rapturous  applause,  testifying  the  high  appreciation  she  is 
held  in  by  our  community,"  ...  "In  the  portrayal  of  the 
female  character,  she  embodies  that  correct  reading  which  a 
finished  education  and  a  comprehensive  mind  only  can  engraf^ 
combined  with  a  modesty  and  true  womanhood."  .  .  "Wherever 
she  may  go,  the  fervent  wishes  of  a  host  of  Mends  will  follow 
her." 
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One  of  the  persons  named  in  the  defendant's  petition,  as  a  wit- 
ness whom  he  desired  to  examine  under  it,  made  affidavit  "that 
&om  all  this  deponent  has  seen  or  known,  or  believed,  ooncem- 
ing  Mrs.  Forrest^  he,  this  deponent,  believes  her  to  be  a  good, 
worthy,  virtuous  woman." 

Some  other  of  the  matters,  stated  in  the  moving  and  opposing 
papers,  are  adverted  to  in  the  opinions  delivered  at  the  Special 
and  General  Terms. 

The  motion  before  Mr.  Justioe  Woodbuff,  was  argued  bj 

Johti  Van  Buren^  for  defendant,  and  by 
Charles  OCkynoTy  for  plaintiff. 

The  following  opinion  was  delivered  in  support  of  the  decision 
made  upon  such  motion : 

Woodbuff,  J. — The  petitioner  asks  that  the  plaintLFs  pro- 
ceedings be  stayed ;  that  a  commission  be  issued  to  California  to 
examine  upwards  of  seventy  witnesses,  who  are  named,  and  such 
others  as  the  defendant  may  discover  to  be  material  and  may 
desire  to  examine;  that  the  examination  may  be  conducted 
orally  before  the  commissioners,  the  defendant  or  his  counsel 
attending  before  the  commissioners,  and  examining  the  witnesses, 
with  leave  to  the  plaintiff  or  her  counsel  to  attend  and  cross- 
examine. 

The  facts  sought  to  be  proved  by  the  defendant  are  the  extra- 
vagance, intemperance,  and  unchaste  conduct  of  the  plaintiff 
while  in  California,  between  the  spring  of  1868  and  the  spring 
of  1866,  which  it  is  alleged  became  so  notorious,  that  she  fell  sp 
low  in  tlie  esteem  of  the  community  there,  that  respectable  per- 
sons would  not  associate  with  her. 

This  action  was  tried  in  January,  1862,  and  a  judgment  y^w 
entered  on  the  Slst  of  that  month,  dissolving  the  marriage 
between  the  plaintiff  and  the  defendant,  and  decreeing  that  both 
be  freed  from  tiie  obligations  thereof. 

On  an  appeal  to  the  General  Term,  tiiat  judgment  or  decree 
was  on  the  24th  day  of  July,  1866,  affirmed,  so  far  as  it  dis- 
solved the  marriage,  and  was  reversed  in  its  provisions  relating 
to  the  alimony  to  be  allowed  to  the  plaintiff. 
84 
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The  reference  then  ordered  was  to  take  proofe,  and  ascertain 
what  would  be  a  suitable  allowance  to  the  plaintiff  for  her  sup- 
port^ haying  regard  to  the  circumstances  of  the  parties,  respect- 
ively. 

Neither  of  the  parties  moved  the  matter  to  a  hearing  before 
the  referee,  until  the  month  of  May,  now  past,  on  the  2Sth 
of  which  the  reference  was,  on  behalf  of  the  plai^tijBE;  noticed 
for  hearing  on  the  9th  of  June  instant  Whereupon  the  present 
application  is  made  by  the  defendant. 

L  The  misconduct  imputed  to  the  plaintiff  occurred,  if  at  all, 
more  than  three  years  ago,  and  after  the  parties  were  divorced 
by  the  judgment  of  this  Court. 

If  such  misconduct  could  affect  the  plaintiff's  title  to  alimony, 
or  modify  its  amount^  it  was  just  as  material  when  the  reference 
was  ordered  as  it  is  to-day;  and  it  is  not  claimed  by  the  defend- 
ant to  have  been  recently  discovered. 

Either  party  might  have  brought  on  the  reference,  and  had 
the  suit  brought  to  a  termination. 

There  was  no  sufficient  reason  why  the  defendant,  if  he 
desired  to  prove  the  fstcts  now  alleged,  should  wait  until  the 
reference  was  actually  noticed,  before  making  his  motion,  espe^ 
cially  when  it  was  perfectly  well  known  to  him,  that  if  the  com- 
mission was  sent  to  California,  months  must  elapse  before  it 
could  be  executed  and  returned. 

The  circumstances  called  for  instant  diligence  on  his  part  to 
procure  the  commission  so  soon  after  the  reference  was  ordered 
as  the  practice  of  the  Court  would  allow.  And  had  he  done  so, 
the  delay  of  the  plaintiff  in  bringing  on  the  reference  would 
have  aided  him  in  accomplishing  the  execution  and  return  of  the 
commission.  , 

But  such  delay ^  does  not,  I  think,  excuse  the  defendant's 
neglect  to  apply  for  a  commission.  There  never  has  been  a 
moment  since  ^e  order  of  reference  was  entered,  at  which  the 
defendant  knew  how  long  a  time  would  pass  before  the  reference 
would  be  proceeded  in ;  and  there  has,  therefore,  never  been  a 
moment  at  which  it  was  not  his  duty  instantly  to  apply,  if  he 
desired  a  commission,  which  he  knew  it  would  take  months  to 
execute  and  return. 

True,  the  plaintiff  did  not^  in  £atct,  move  the  reference  until 
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now,  but  she  was  no  more  bound  to  move  it  sooner,  than  the 
defendant  was.  She  might  perhaps  lose  by  the  delay,  and  he 
perhaps  might  gain ;  but  that  did  not  relieve  him  from  the  duty 
to  be  prepared  for  the  trial  whenever  she  thought  proper  to 
bring  it  on. 

The  suggestion,  that  he  believed  she  never  would  proceed 
further  in  the  suit,  is  fully  answered  by  the  plaintiff,  who  never 
gave  him  any  reason  to  believe  she  should  relinquish  her  claim 
to  alimony.  On  the  contrary,  the  matters  which  were  before  the 
Court  on  the  trial,  show  very  clearly  that  she  has  always  insisted 
upon  her  title  to  a  suitable  provision,  from  the  time  the  parties 
first  separated;  and  if  the  defendant,  upon  any  mere  conjecture 
of  his  own,  or  upon  any  rumor  for  which  she  is  not  responsible, 
has  deemed  it  safe  to  postpone  his  preparation  for  the  i^erence, 
he  has  no  right  to  complain  if  his  unwarranted  suspicion  touch- 
ing the  plaintiff's  ptirpose  disappoints  him. 

And  on  the  other  hand,  the  cause  of  the  delay  on  the  plain- 
tiff's part  is  not  only  explained,  but  it  is  accounted  for  in  a 
manner  which  forbids  that  the  defendant  should  make  it  the 
occasion  of  any  complaint,  or  the  basis  or  ground  of  asking  a 
favor.  Since  November,  1861,  the  plaintiff  has  been  left  by  the 
defendant  utterly  destitute  of  the  means  of  support  She  hsa 
had  no  Amds  with  which  to  pay  her  counsel,  and  has  been  com- 
pelled to  rely  upon  her  own  personal  exertions  for  a  maintenance. 
It  has  not  been  in  her  power,  therefore,  to  press  on  the  reference; 
and  now,  that  she  has  at  last  found  it  in  her  power  to  bring  the 
cause  to  a  hearing,  this  new  delay  is  sought  to  be  interposed; 
and  even  the  sum  which  the  defendant  appears  to  have  paid  her 
voluntarily  down  to  November,  1851,  he  has  since  withheld.  In 
this  respect  she  has  not  been  dealt  with  so  well  as  it  has  often 
been  held  his  duty  as  a  husband,  if  she  had  herself  been  found 
the  guilty  party;  for  if  she  were  an  adulteress.  Courts  have  said 
she  shall  not  be  turned  off  to  a  life  of  penury  and  shame. 
{Darky  v.  Darky,  Wright's  Ohio  E.,  614.) 

I  cannot  regard  her  delay,  therefore,  as  furnishing  any  suffi- 
cient reason  for  the  neglect  of  the  defendant  to  seek  any  testi- 
mony which  his  counsel  deemed  material,  long  before  this  present 
application;  and  after  more  than  three  years  have  elapsed,  an 
application  which  necessarily  involves  very  great  further  delay 
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and  expense,  ought  not  to  be  granted,  if  no  other  reason  for- 
bade it 

n.  If  the  objection  already  conaidered  were  not  inenperable, 
the  present  motion  ought  not  to  be  granted.  It  seeks  to  procure 
a  sort  of  roving  commission,  with  which  the  defendant  may  go 
to  California,  (some  two  thousand  miles),  and  there  examine 
whomsoever  he  may  find,  and  upon  such  questions  as  his  coun- 
sel may  there  propose,  and  although  the  witnesses  named  may 
know  no  fact  material  to  the  reference,  yet  if  perchance  they 
should  on  their  examination  be  able  to  inform  the  defendant  cf 
some  other  witnesses  who  do  know  some  such  fact,  then  that  the 
latter  may  be  pursued  and  examined.  That  is,  the  defendant 
would  have  leave  to  examine  whom  he  will  —  and  if  he  cannot 
prove  his  charges  by  those  first  cafled,  he  may  learn  firom  them 
who  can  or  will  testify  to  such  charges,  and  then  examine  the 
latter — in  other  worcb,  he  would  use  the  cdnunission,  first^  to 
find  witnesses,  and  then  to  examine  them. 

If  the  Court  have  the  power  to  issue  such  a  commission,  it 
must  be  a  very  peculiar  and  strong  appeal  to  its  discretion, 
foomded  in  urgent  necessity,  to  prevent  great  injustice,  that 
should  induce  it. 

It  is  not  claimed  that  our  statute  authorizing  the  issuing  of 
conmiissions  by  Courts  of  law,  confers  any  power  on  this  Court 
to  send  such  a  commission  (  2  R  S.,  898,  894).  Under  our  simi- 
lar previous  statute  (1  R  L.,  619,  §  11 )  in  a  very  special  case, 
where  the  plaintiff  resided  in  a  foreign  country,  and  the  trans- 
actions in  question  occurred  in  the  foreign  country,  and  were 
within  the  knowledge  of  the  plaintiff's  clerks,  whose  names  he 
would  not  disclose,  this  Court  went  so  &r  as  to  allow  a  conunis- 
sion  in  which  the  witnesses  should  be  designated  by  description 
as  the  plaintiff's  clerks  generally,  unless  the  plaintiff  would 
disclose  their  names,  so  that  they  might  be  inserted  in  the  com- 
mission {Shaffer  v.  Wtlcat^  2  Hall  R.,  602;)  but  the  witnesses, 
however  described,  were  examined  on  interrogatories. 

What  particular  circumstances  induced  this  Court,  in  The 
Accessory  Transit  Company  v.  Oarrtson^  in  December,  1857,  to 
make  the  special  order  which  was  made,  I  am  not  informed; 
but  even  there,  the  names  of  the  witnesses  were  to  be  furnished. 

Without  pausing  to  discuss  the  abstract  question  of  the  inherent 
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or  original  power  of  the  Court  of  Chancery  to  procure  testimony 
in  any  mode  it  sees  fit,  the  practice  of  the  Court  for  two  hundred 
years,  in  England  and  this  country,  is  a  guide  which  ought  not 
to  be  lightly  disregarded,  anditmayat  least  be  said,  that  nothing 
but  a  case  of  urgent  necessity,  and  in  which  each  of  the  parties 
will  have  an  equal  advantage,  should  induce  us  to  depart  fix>m 
it 

The  practice  of  the  Court  of  Chancery  in  England,  on  the 
examination  of  foreign  witnesses,  appears  to  have  been  entirely 
uniform,  and  to  have  been  by  written  interrogatories,  and  the 
witnesses  appear  to  have  been  named  without  exception,  so  &r 
as  I  have  been  able  to  discover,  either  in  the  order  for  examina- 
tion, or  in  the  commission;  or  where  the  party  has  been  served 
with  a  list  of  the  witnesses,  with  names  and  residence,  that  is  all 
that  appears  to  have,  in  some  cases,  been  done.  (See  Bbwden  y. 
Hodge,  2  Swanst  R.,  258.)  Beames'  Orders,  p.  80,  §  68,  describes 
the  practice  from  ihe  year  1600  to  1815,  and  see  note,  §  100, 
that  the  witnesses  were  said  by  Chief  Baron  Gilbert  to  be 
anciently  examined  ^^  super  inU  mdusis,^^  and  not  ^^  super  inL 
miniatrandisJ^  (See  For.  Bom.,  126,  Practical  Register,  Ed.  of 
1714,  p.  220.)  2  Daniel  Ch.  Pr.,  1040,  states  the  same  practice, 
and  refers  to  Beames'  Orders,  272,  811.  (See  Oldham  v.  CarleUmj 
4  Bro.  C.  C,  88,  89.)  (hfamaid  v.  Verebt,  7  Bro.  Pari.  Ca.,  case 
17,  p.  192,  is  in  point  in  more  than  one  of  its  features. 

Under  our  statute  (2  Eev.  Stat,  180, 181,  §§  78  to  88)  provision 
was  made  for  the  examination  of  witnesses  in  Chancery,  and 
power  was  given  to  direct  an  oral  examination.  But  the  section 
permitting  an  oral  examination  (§  88)  applies  also  to  examina- 
tions before  a  Yice-Chancellor  or  before  an  examiner.  The 
examination  of  witnesses  was  made  subject  to  such  regulations 
as  the  Chancellor  might  prescribe  in  respect  to  commissions 
(§  79),  and  generally  the  rules  of  Court  were  to  govern  the 
subject  (See  §§  81,  87  and  88.)  And  section  88  provides  ex- 
pressly that  lie  may  make  such  rules  as  he  shall  think  proper 
concerning  the  use  of  written  interrogatories  for  the  examination 
of  witnesses  residing  out  of  this  State. 

And  the  rule  on  this  subject  adopted  by  the  Chancellor  in 
obedience  to  the  statute  was  explicit  It  in  terms  provides  that 
^'witnesses  examined  out  of  the  State,  if  the  parties  do  not  oon- 
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sent  to  an  oral  examination,  shall  be  examined  on  written  direct 
and  crofis-interrogatories,  to  be  allowed,''  &c.,  and  "  annexed  to 
the  commission."  See  Rale  72  of  Rules  of  1830,  and  of  each 
revision  down  to  the  new  Constitution,  and  also  Rule  62  of  the 
Supreme  Court  in  Equity,  under  the  Judiciary  Act  of  1847. 

The  rules  of  the  Court  of  Chancery  of  1806  and  1808,  Nos. 
24  to  26,  (and  see  No.  68  of  1808,  continued  in  force  substantially 
down  to  the  Revised  Statutes,)  show  that  the  already  existing 
practice  in  England  in  relation  to  foreign  commissions  was  here 
applied  to  commissions  issued  to  examine  witnesses,  though 
residing  in  this  State,  and  that  written  interrogatories  were 
necessary. 

In  England,  it  seems  not  to  have  been  necessary  for  the  coun- 
sel respectively  to  exhibit  their  interrogatories  to  the  other,  but 
the  cross-examining  counsel  was  left  to  his  knowledge  of  the 
case  to  guide  him  in  framing  his  cross-interrogatories  {BuUer  v. 
Bulkdey^  2  Swanst  R,  373),  a  practice  which  must  be  deemed 
very  unsatis&ctory,  and  rendering  further  examination  after  the 
publication  of  the  depositions  very  often  necessary.  Rule  68, 
of  1808,  shows  that  the  practice  of  serving  and  settliBg  interro- 
gatories was  early  adopted  in  our  Court  of  Chancery. 

lU.  I  am  not  satisfied  that  the  £acts  sought  to  be  proved  by 
means  of  the  commission,  are  proper  to  be  given  in  evidence  on 
the  reference. 

It  was  adjudged  on  the  Slst  day  of  January,  1862,  that  the 
marriage  between  the  plaintiff  and  defendant  be,  and  the  saoie 
was  dissolved. 

For  aU  the  purposes  or  the  present  motion  and  of  the  reference 
ordered,  the  defendant  must  be  deemed  the  guilty  party.  It  is 
his  wrong  that  has  deprived  the  plaintiff  of  the  protection  of  a 
husband  and  the  support  and  comfort  which,  if  she  was  innocent, 
he  was  bound  to  furnish  to  her  in  a  home  corresponding  with 
the  station  in  life  she  had  occupied  before  the  occurrences  which 
led  to  the  results  now  before  our  minds. 

He  was  bound  to  support  her  in  that  station  if  no  divorce  was 
procured.  His  adult^,  and  the  divorce  which  followed,  did 
not  relieve  him  from  the  duty,  while  it  discharged  her  from  her 
obligation  to  him. 

In  a  sense,  which  under  the  civil  law  would  be  recognized  with 


NEW  YORK— AUGUST,  1859.  671 

Forrest  v.  Forrest 

more  force  eyen  than  under  our  own,  the  aocumulated  property 
was  in  part  her  own. 

Under  these  views  of  her  rights  in  the  property  of  her  late 
husband,  and  her  title  to  support,  it  seems  to  me  tiiiat  the  only 
circumstances  which  are  the  subject  of  inquiry  upon  the  reference 
heretofore  ordered,  are  exclusively  of  a  pecuniary  nature,— 
such  as  directly  affect  the  amount  of  pecuniary  provision 
which  would  have  been  proper  had  the  reference  proceeded  on 
the  day  it  was  ordered;  and  that  that  amount  is  precisely  that 
sum  which  would  have  been  proper  had  the  amount  been  fixed 
on  the  day  the  judgment  of  divorce  was  pronounced,  only  affected 
by  proof  of  such  change  in  the  pecuniary  condition  of  dther  of 
the  parties  as  may  properly  augment  or  diminish  the  amount 

Whatever  duty  the  plaintifi^  after  her  divorce,  owed  to  the 
community  in  which  she  lived  to  lead  a  pure  and  virtuous  life, 
she  owed  no  duty  to  the  defendant  other  or  greater  than  she 
owed  to  any  other  member  of  that  community. 

By  her  marriage  and  subsequent  divorce,  she  acquired  a  right 
to  her  suitable  allowanoe,  and  if  it  had  been  fixed  in  amount 
and  actually  awarded  in  January,  1862  (as  it  would  have  been 
had  no  error  been  committed  in  the  conduct  of  the  proceeding), 
her  subsequent  misconduct,  if  she  was  guilty,  would  not)  I  think, 
have  forfeited  it)  and  for  the  obvious  reason  that  she  would  not 
have  violated  any  right  of  her  late  husband,  however  much  she 
outraged  the  moral  sense  of  the  community.  Her  late  husband 
would  not,  I  think,  have  any  standing  in  court  on  an  application 
to  reduce  her  alimony  upon  any  such  ground.  The  answer  to 
his  application  would  be,  if  he  proved  the  misconduct  he 
charged,  it  now  only  appears  that  both  are  guilty  of  miscon- 
duct; and  so  long  as  it  remains  true  that  she  has  not  herself 
wrongfully  contributed  to  the  guilt  of  the  defendant,  and 
especially  if  it  be  open  to  the  conjecture  that  her  destitute  or 
unprotected  situation  has  contributed  to  her  Ml,  so  long  such 
mutual  wrong  ought  not  to  affect  the  division  of  tiie  money  of 
the  husband  and  the  appropriation  of  a  suitable  share  to  her 
maintenance. 

I^  in  a  just  sense,  the  innocent  wife  may  be  said  to  have  a 
right,  at  the  moment  the  decree  of  divorce  is  pronounced,  to 
have  alimony  according  to  the  tiien  pecuniary  oondition  of  the 
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husband,  his  wealth  aod  personal  income^  with  reference,  also^ 
to  the  number  of  those  dependent  upon  him  for  support,  and 
the  society  in  which,  before  the  divorce,  the  parties  l^ye  been 
accustomed  to  move,  and  that  right  be  so  fsur  fixed  that  security 
therefor  may  be  required,  then  the  cases  which  hold  that^ 
where  a  wife,  who  is  entitled  to  jointure  or  the  benefit  of  a 
settlement,  but  finds  it  necessary  to  invoke  the  aid  of  a  court  of 
equity  to  obtain  the  benefit  of  the  trust  or  the  execution  of  the 
agreements,  she  will  not  be  defeated  in  that  court  by  proof  of 
her  adultery,  or  that  she  is  then  living  in  adultery,  have  an 
analogous  and  forcible  bearing  upon  the  present  question.  If 
the  Court  of  Chancery  could  exercise  its  discretion  in  view  of 
such  moral  considerations  as  the  condition  of  such  a  complainant 
would  suggest,  it  would  seem  not  unreasonable  to  refuse  to  enforce 
a  settlement  in  fstvor  of  a  woman,  who,  though  still  in  law  a 
wife,  was  living  in  flagrant  and  profligate  disregard  of  the 
obligations  which  formed  the  inducement  to  the  settlement  The 
Court  might  at  least  say,  "  We  wiU  not  exercise  our  power  in 
your  behal£  You  may  seek  and  enforce  any  strictiy  legal  rights 
in  the  courts  of  law,  but  a  oourt  of  equity  will  not  interfere  in 
behalf  of  an  adulteress." 

Not  so.  The  Court  of  Chancery  will  interfere  at  the  instance 
of  the  wife,  and  enforce  the  specific  execution  of  marriage  articles, 
although  the  wife  is  living  separate  from  the  husband  in  a  state 
of  adultery;  and  so,  also,  to  compel  the  performance  of  articles 
binding  the  husband  to  her  maintenance  on  an  agreement  to 
separate,  although  she  be  then  living  in  adultery.  See,  on  this 
subject^  Sidney  v.  Sidney^  S  Peere  Williams,  269;  SlowU  v. 
TTtnfer,  id.,  276,  n.;  Seagrave  v.  SBograve,  13  Ves.  Jr.  R,  489. 
(See  a  similar  ruling  at  law,  Bayrum  v.  Batley^  8  Bing.  R,  266 ; 
Jee  V.  Thwrhw^  2  Bam  and  Cress.  B.,  647,  which,  however,  add 
no  strength  to  the  proposition,  since  a  court  of  law  has  no  discre- 
tioa  whether  or  not  to  award  a  recovery  on  a  right  established 
by  a  l^al  covenant.) 

In  a  case  earlier  than  Sidney  v.  Saney^  viz.,  MUdmay  v.  JfiZeJ- 
mayj  (1  Vernon  Bep.,  68,)  after  a  divorce  a  menaa  et  (haro^  the 
wife  applied  to  the  Court  of  Chancery  to  obtain  the  rents  which 
had  been  settled  upon  her,  and  on  its  appearing  that  she  was  a 
lewd  woman  who  had  eloped  from  her  husband,  and  the  hua* 
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band  yet  offering  to  take  her  again,  the  Court  gave  her  ^nly 
partial  relief  but  did  not  refuse  altogether  to  interfere  on  that 
ground,  and  the  leading  case  of  Sidney  y.  Sidney^  afterwards 
determined  that  her  adultery  fhmished  no  reason  for  withhold* 
ing  the  relief  which  the  adulterous  wife  sought 

It  is  undoubtedly,  true,  that  upon  proo^  that  a  woman,  lately 
complaining  that  she  had  been  wronged  by  the  infidelity  of  her 
husband,  and  asking  with  the  urgency  of  indignant  virtue,  to  be 
redressed,  is  now  herself  leading  a  life  of  profligacy  and  shame, 
the  outraged  moral  sense  of  every  upright  and  honorable 
mind,  would  in  its  first  impulse  incline  to  declare  her  entitled  to 
no  aid  from  the  Court,  in  compelling  a  support  which  she  shows 
herself  ready  to  abuse.  But  this  would  plainly  be  extreme,  for 
more  than  one  reason.  Possibly  her  unprotected  and  destitute 
condition  may  be  itself  the  cause  of  her  decline  firom  virtue; 
and  if  not  so,  still  she  is  not  to  be  left  to  degradation  as  her  only 
resource.  Even  if  she  had  been  an  adulteress,  and  her  husband 
were  on  that  ground  divorced,  she  should  not  be  left  to  a  life  of 
shame,  for  want  of  a  comfortable  support  Whether,  under  our 
statute,  in  the  case  last  stated,  she  could  claim  alimony,  I  need 
not  say,  but  in  England  the  husband  seeking  and  obtaining  a 
divorce  from  his  guilty  wife,  has  been  required  to  provide  for 
her  comfortable  maintenance.  (See  McQueens  Pr.  House  of 
Lords,  6S7  to  689.  Observations  of  Bjest,  J.,  iaJeer.  Thurlow^ 
4  Dow  &  R,  17.  So  also  ruled  in  Barley  v.  Darley,  in  Wright's 
Ohio  R,  614,  and  see  Bobison  v.  Oomold,  6  Mod.  R,  171.) 

This  indeed  does  not  show  that  lewdness  afi^r  divorce  may 
not  be  taken  into  account,  but  it  suggests  that  no  rule  can  readily 
be  stated  by  which  the  influence  it  could  be  allowed  to  have, 
should  be  measured. 

I  have  not  been  able  to  find  any  cases  in  which,  on  an  inquiry 
into  the  amount  to  be  allowed  for  alimony,  the  conduct  of  the 
wife,  after  the  marriage  is  annulled,  has  been  taken  into  view. 
The  circumstances  which  are  the  subject  of  inquiry  have  been 
of  a  direct  pecuniary  nature.  The  applications  for  an  increase 
or  diminution  of  alimony  which  are  permitted  after  alimony  has 
once  been  settled,  are  of  that  description.  (See  Foulhes  v.  FouUces^ 
dted  Poynter  on  Mar.  and  Divorce,  256,  n.  (q.);  KtrkweU  v. 
Ktrkweilf  id.,  n.  (p.) ;  De  JSacquiere  v.  JOe  Blaequiere^  8  Haggard| 
85 
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822;  Wiban  r.Wthm,  id,  329,  note;  JPaff  v.  Paff,  1  Hopkins* 
R.,  584 ;  Holmes  v.  Holmes,  4  Barb.  S.  C.  R,  295 ;  MOler  v.  ift^ 
fcr,  6  Johns.  Ch.  R.,  91.) 

It  is  stated  in  the  Digests,  (2U.S.Dig.,514)thatinjS^bcmy.  Cbx, 
(4  Hey  w.  R,  75,*)  it  was  hdd  that  in  Tennessee,  a  husband,  who 
had  been  divoro^  from  bed  and  board  and  decreed  to  pay  ali- 
mony to  his  wife,  cannot  ayoid  the  payment  thereof  on  account 
of  the  subsequ^t  lewdness  and  adultery  of  the  wife.  I  have  not 
been  able  to  find  Heyward's  Tennessee  Reports  in  any  library 
to  which  I  hare  access ;  whether  therefore  this  case  proceeds 
upon  any  peculiarity  in  the  law  of  Tennessee,  I  am  not  able  to 
say — nor  can  the  case  upon  the  mere  reference  to  it  in  the  Digest 
be  taken  as  of  value  as  authority.  On  examination  of  the  case 
itself  it  might  appear  to  have  no  influence  on  the  present 
question.  But  it  is  obvious  that  if  in  such  a  case  the  lewdness 
and  adultery  of  the  wife  would  not  deprive  her  of  alimony 
it  ought  still  less  to  affect  it  when  the  divorce  was  absolute. 

The  case  of  Fisckford  v.  Peckjbrd,  (1  Paige  R.,  274,)  undoubt^ 
edly  recognizes  the  idea,  that  where  the  conduct  of  the  wife 
before  the  divorce  was  such  as  in  some  degree  contributed  to 
the  husband's  fall  firom  virtue,  that  conduct  may  be  taken  into 
view;  and  the  Chancellor  there  also  mentions  her  subsequent 
indiscretions  before  the  decree,  as  considered  by  him  in  fixing 
the  amount  But  no  case  is  mentioned  to  me  going  any  fiirther, 
and  I  am  not  satisfied  that  the  remarks  there  made  by  the  Chan- 
cellor find  any  warrant  In  Bwrr  v.  Burr,  also  ( 10  Paige  R,  20,) 
the  indignities  and  cruelties  suffered  by  the  wife  before  the  divorce 
were  deemed  entitled  to  consideration  in  fixing  the  alimony. 

In  both  of  these  cases  the  conduct  in  question  was  prior  to 
the  divorce;  in  the  latter  case  the  relation  of  husband  and  wife 
still  continued.  Both  cases  seem  to  regard  the  allowance  of 
alimony  as  in  a  manner  punitive,  and  to  be  enlarged  or  dimin- 
ished as  the  husband's  offense  was  more  or  less  aggravated,  and 
in  some  degree  liable  to  be  affected  by  the  manner  in  which  the 
wife  had  performed  the  duties  of  the  conjugal  relation,  while 
that  continued.    But  neither  of  the  cases  warrant,  I  tiiink,  any 
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Bucli  inquiry  after  that  relation  has  ceased,  and  the  duties  result- 
ing iherefirom  no  longer  subsist 

To  prevent  any  misapprehension  from  what  has  been  said  in 
respect  to  the  conduct  of  the  plaintiff  subsequent  to  the  divorce, 
it  is  proper  to  state  that  the  affidavits  used  by  the  defendant  on 
this  motion,  speak  of  the  reputation  which  the  plaintiff  had 
acquired  in  California. 

.  No  one  states  any  instance  of  unchaste  conduct  to  the  personal 
knowledge  of  the  party  making  such  affidavit 

The  plaintiff,  on  the  other  hand,  denies  in  the  most  full  and 
unqualified  terms  that  she  has  been  guilty  of  any  unchaste  con* 
duct,  or  that  her  reputation  in  California  is  such  as  the  defendant 
alleges ;  but,  on  the  other  hand,  she  charges  that  whatever  of 
un&vorable  repute  she  may  have,  is  due  mainly  to  the  persistent 
efforts  of  the  defendant  to  destroy  her  character. 

My  conclusion  is,  that  the  motion  must  be  denied. 

An  order  having  been  entered  in  conformity  with  the  deci* 
fiion,  the  defendant  appealed  from  it  to  the  General  Term. 

Jamu  T.  Brady,  for  appellant  (the  defendant). 

L  There  has  been  no  delay  on  the  part  of  appellant  in  making 
this  application,  which  should  deprive  him  of  any  right  or  &vor. 

The  total  neglect  of  respondent  to  proceed  in  the  case  for 
nearly  three  years,  her  abandonment  of  the  country  for  the 
larger  portion  of  that  period,  her  notoriously  vicious  and  de- 
praved life,  her  refusal  to  proceed  on  her  return  to  the  United 
States,  and  her  declarations  reported  to  appellant^  that  she 
scorned  to  accept  alimony  at  his  hands,  fully  authorized  the 
belief  he  entertained,  that  she  had  abandoned  her  suit 

The  reasons  given  by  her  for  delay  are  absurd,  and  frivolous. 
So  &r  as  pecuniary  means  are  concerned,  the  Court  would  at 
any  time  in  a  proper  case  supply  them,  peTiderUe  Ute^  to  her  coun- 
sel, and  herself.  K  whilst  she  refused  to  proceed,  and  particularly 
during  her  absence  in  Australia  or  England,  a  commission  bad 
been  applied  for  by  appellant,  it  would  have  been  refused.  The 
appellant,  although  absent  firom  the  State,  applied  at  the  earliest 
aaoment^  wamntod  by  ih«  fiiete  of  the  < 
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Delay  in  making  application  is  only  material  on  the  question 
of  granting  a  stay  of  proceedings ;  it  is  no  ground  for  denying 
a  commission;  all  the  delay  and  inconvenience  has  been  pro- 
duced by  plaintiff;  her  neglect^  her  locomotion,  and  her  yicious 
career. 

n.  The  defendant  was  entitled  to  the  ordinary  commission, 
without  stay.  This  was  applied  for,  on  the  argument^  and  Jus- 
tice Woodruff's  attention  was  specially  called  to  it,  before  the 
rule  was  entered,  denying  relief  in  any  form  to  defendant. 

HL  The  defendant  was  entitled,  on  the  case  made,  to  a  com- 
mission to  examine  witnesses  orally. 

There  is  no  doubt  of  the  power  of  the  Court  to  issue  such  a 
commission. 

1.  The  Court  in  divorce  cases,  exercises  equitable  power, 
and  is  clothed  with  all  the  necessary  authority,  that  the  juris- 
diction of  such  cases  demands.  {Forrest  v.  Forrest^  6  Duer,  115.) 

2.  The  Court  of  Chancery  was  not  limited  to  the  provisions 
of  the  statute  regulating  the  issue  of  commissions,  but  had  an 
inherent  authority,  frequently  called  a  common  law  power,  to 
take  testimony  out  of  the  State,  in  such  form  as  the  Chancellor 
should  direct  {Brown  v.  SoiUhtwrthj  9  Paige,  852.) 

8.  It  was  also  clothed  by  statute  with  the  power  to  examine 
witnesses  on  commission  orally.  (2  R  S.,  180,  §'83.) 

4.  The  same  authority  we  ask  to  have  exerted,  was  exer- 
cised for  the  benefit  of  a  plaintiff  in  this  Court  (See  order 
entered  Aug.  14th,  1857,  in  the  case  of  The  Accessory  l^ramit  Ch. 
y.  ChmeUus  JR.  Gfarrison.) 

5.  Letters  rogatory  were  issued  in  this  case  to  examine  John 
W.  Forney.  This  was  an  exercise  of  equity  jurisdiction  derived 
fVom  the  dvil  law,  superseding  nearly  all  the  requirements  of 
our  statute  as  to  the  mode  of  suiomoning  witnesses,  swearing 
commissioner,  and  generally  regulating  proceedings  on  commis- 
sion. (1  Barb.  Ch.  Pr.,  805 ;  1  Hoff.,  481,  Appx.,  163.) 

6.  It  is  no  answer  to  a  demand  for  an  oral  examination  to 
cite  the  uniformity  with  which  testimony  has  been  taken  in  the 
Court  of  Chancery  on  written  interrogatories.  The  testimony 
will  be  taken  on  written  interrogatories,  even  if  an  oral  exami- 
nation is  directed  The  request  of  defendant  is,  that  he  be  not 
compelled  to  have  his  interrogatories  all  prepared  and  settled 
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beforehand,  and  that  he  shall  have  leave  to  hear  the  answer  to 
one  written  interrogatory  before  he  propounds  another. 

7.  The  nature  of  much  of  this  testimony  makes  it  inevitable 
that  the  witnesses  will  testily  reluctantly,  and  the  affidavit  of 
defendant  shows  the  extent  to  which  he  has  already  been  met 
by  this  difficulty. 

8.  It  is  obvious  that  this  mode  of  examination  will  save  time 
and  expense  to  both  parties  as  weU  bs  labor  to  the  Court. 

IV.  The  facts  which  defendant  expects  to  prove  by  oral  exam- 
ination, are  relevant,  and  competent  in  his  defense  on  this  refe* 
rence.    They  are : 

1.  Acts  of  fornication; 

2.  Acts  of  intemperance; 
8.  Acts  of  extravagance ; 

4.  Acts  ofa  vicious  and  debased  association  and  mode  of  living. 

The  reversal  of  Ihe  judgment  for  alimony,  in  1856,  and  the 
reference  directed,  placed  the  plaintiff,  at  the  date  of  this  applica- 
tion for  a  commission,  in  the  same  situation  as  to  the  amount  of 
alimony  she  had  a  right  to  claim,  that  she  would  have  been,  if  the 
proceeding  to  recover  alimony  had  been  originally  commenced 
at  that  date.  She  had  a  judgment  of  divorce  in  January,  1852, 
founded  on  the  adultery  of  defendant^  and  a  right  to  claim  ali- 
mony, which  she  first  exercised  on  the  25th  May,  1859.  Any 
testimony  therefore  that  would  be  competent  to  defeat  or  reduce 
the  claim  for  alimony,  if  originally  made  on  the  25th  May,  1859, 
was  competent  when  the  motion  for  this  commission  was  made : 
alimony  is  a  yearly  allowance  made  to  the  wife  out  of  the  hus- 
band's estate  &r  her  support. 

It  is  always  under  Ihe  control  of  the  Court^  to  be  increased  or 
diminished,  and  it  is  only  in  peculiar  cases  that  arrears  of  ali- 
mony are  allowed  to  be  collected.  This  absolute  control  of  the 
Court  is  expressly  reserved  in  the  judgment  in  this  case.  The 
plaintiff  thus  becomes  a  ward  of  a  Court  of  Equity,  asking  an 
annual  allowance  for  her  support,  out  of  an  estate  brought  under 
the  control  of  a  Court  of  Equity  for  that  purpose.  (2  R.  S.,  147, 
§62;  2R.S.,147,§48.) 

It  is  an  extraordinary  proposition,  that  on  the  trial  of  an  issue 
arising  on  such  an  application,  the  testimony  offered  is  incompe- 
tent 
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That  testimony  of  this  character  is  received  both  in  England 
and  here  in  determining  the  question  of  alimony,  is  seen  by 
reference  to  the  authorities  cited.  {Burr  v.  BurVj  10  Paige,  29 ; 
id.,  7  Hill,  211 ;  Remarks  of  Nelson,  Cl^  J. ;  Peckfard  v.  Pa*- 
ford,  1  Paige,  274 ;  Lavjrence  v.  Lawrence^  8  Paige,  270 ;  1  BL 
Com.,  441,  442 ;  Paige  on  Div.,  288 ;  Bishop  on  Mar.  and  Dir., 
612 ;  Poynter  on  Mar.,  250,  251,  252,  255.) 

There  is  no  foundation  for  the  distinction  attempted  to  be 
drawn  in  this  respect,  between  proceedings  for  a  Hmited  divorco 
and  those  for  an  absolute  divorce. 

The  claim  on  this  reference  is  for  alimony,  whicli  is  an  allow- 
ance by  the  Court  out  of  a  husband's  estate,  for  the  support  of 
one  who  has  been  his  wife,  and  lives  separately  from  him  in 
consequence  of  his  misconduct.  The  various  kinds  of  misoon- 
duct  that  produce  a  separation,  do  not  affect  the  principles  whicli 
determine  the  amount  of  alimony  to  be  allowed.  Adultery  is 
one  cause,  and  a  common  one,  of  decreeing  for  a  separate 
maintenance  in  the  ecclesiastical  courts;  although  no  English 
Court  till  recently  could  dissolve  the  marriage  tie.  But  when 
two  Courts  have  power  to  award  alimony  on  a  decree  of  separa- 
tion for  adultery,  the  principles  which  govern  one  must  neces- 
sarily control  the  other.  Ab  to  refusal  of  Equity  to  aid  an 
adulterous  wife.  See  1  Bl.  Com.,  442 ;  Lee  v.  Zee,  Dick^is,  S2L 

The  statute  which  regulates  the  action  of  this  Courtis  in  these 
words  (2  R  S.,  145,  §  48):  [Sec.  45.] 

^'  If  the  wife  be  the  complainant,  and  a  decree  dissolving  the 
marriage  be  pronounced,  the  Court  may  make  a  further  decree 
or  order  against  the  defendant,  compelling  him  to  provide  for 
the  maintenance  of  the  children  of  the  marriage,  and  to  provide 
such  suitable  allowance  for  the  complainant,  for  her  support,  as 
the  Court  shall  deem  just,  having  regard  to  the  drcumstanoes  ci 
the  parties  respectively." 

That  which  governs  in  limited  divorces  is  substantially  the  same. 

The  Court  ^^mat/,^  Ac.,  "provide  suitable  allowance,"  Ac.,  "cm 
(he  Court  shall  deem  jW,"  "  having  regard  to  the  circumstances,  of 
the  parties,"  Ac.  A  wider  discretion  could  not  well  be  conceived, 
and  is  it  not  monstrous  to  suppose  that  in  exercising  this  power 
the  Court  cannot  inquire,  for  example,  whether  they  are  support- 
ing a  prostitute  or  a  drunkard?    That  they  are  bound  to  make 


NEW  YORK— AUGUST,  1859.  679 

Forrest  v.  Foirest 

the  same  allowance  to  sucli  a  character  as  to  a  virtaous  and 
innocent  woman  or  wife  ? 

Judge  Nelson  says :  ''  The  Court  must  look  into  all  the  cir- 
cumstances of  the  particular  case,  as  no  two  are  alike."  7  Hill, 
221,  Bishop  on  Mar.  and  Diy.  612,  says:  ''Courts  are  to  look 
into  whatever  other  circumstances,  adcbress  themselves  to  sound 
judicial  discretion." 

The  case  of  Peckfard  v.  Peckford,  (1  Paige,  274,)  was  a  case 
of  divorce  a  vincuh — many  otiiers  may  be  cited.  In  this,  con- 
duct of  a  wife  was  looked  into,  and  made  a  ground  for  reducing 
alimony.  It  is  said  that  while  it  is  true  that  such  circumstances 
do  govern  Courts,  they  are  not  legitimate  independent  proof  for 
the  purpose. 

Why  not? 

Her  conduct  since  the  divorce  has  never  been  subject  to  judi- 
cial investigation.  This  is  the  period  for  which  she  now  asks 
alimony.  It  is  to  the  defendant's  means  and  receipts  during  this 
period  that  her  testimony  before  the  reference  is  addressed.  It 
is  an  original  question — never  tried  and  now  on  trial. 

The  only  ground  for  distinguishing  between  testimony  of  this 
kind,  before  and  after  verdict  and  judgment,  is  that  the  miscon- 
duct after  the  separation  wiU  not  be  regarded  as  an  offense 
against  die  husband.  But  this  is  only  one  of  the  views  in  which 
it  is  admissible — it  is  still  an  offense  against  morality — still 
misconduct  of  a  ward  of  Court;  still  an  application  of  a  fund 
in  equity,  by  order  of  the  Court,  irom  year  to  year,  to  feed, 
nourish,  and  sustain  intemperance,  fornication,  and  vice. 

Justice  Woodruff  seems  to  consider  that  her  conduct  before 
judgment  is  inquirable  into.  That  is  believed  to  be  the  impres- 
sion of  the  referee,  though  he  has  not  passed  upon  the  question. 
The  cases  in  the  books  are  mainly  those  of  misconduct  before 
divorce.  But  this  arises  from  the  obvious  reason,  that  the 
reference  to  determine  the  amountof  alimony  usually  takes  place 
immediately  on  the  decree  of  divorce,  and  tliere  is  no  intervening 
period  that  either  party  seeks  to  inquire  into. 

Y.  The  Justice  below  limited  his  attention  mainly  to  the  offer 
to  prove  sexual  intercourse.  The  other  fieusts  offered  to  be  proved, 
such  as  intemperance,  extravagance,  low  associations,  all  of 
which  go  to  affoct  plaintiff's  standing  in  society,  and  claim  to 
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support  from  a  court  of  equity,  are  passed  oyer.  These  are 
competent  to  be  proved,  whether  existing  or  arising  before  or 
after  the  judgment 

It  is  no  answer  to  say  these  might  have  been  produced  by 
defendant's  conduct  K  such  be  the  fict^  it  must  be  proved, 
not  presumed. 

YL  There  is  no  ground  for  charging  bad  fidth  on  defendant. 

The  delay,  thus  fsu*,  in  executing  tne  refereaoe  has  been  the 
voluntary  act  of  the  plaintifiEl 

A  party  is  never  required,  on  moving  for  a  commission,  to 
prove  the  facts  he  expects  to  establish.  It  is  for  the  sake  of 
proving  them  that  he  calls  witnesses,  or  when  his  witnesses  are 
out  of  the  state,  he  takes  a  commission  as  a  matter  cf  right  If 
the  plaintiff  had  come  here  to  assert  her  rights,  or  had  remained 
stationary  anywhere,  she  might  object  to  commissions,  which 
her  own  movements  and  conduct  have  rendered  necessary.  The 
inquiries  made  by  defendant,  as  to  the  facts,  have  been  as  reason- 
able and  thorough  as  the  case  required  or  admitted.  The 
accompanying  afGldavits  show  that^  so  far  from  desiring  or 
intending  to  malign  her  character,  gentlemen  of  the  highest 
respectability  and  character  state  the  case  more  strongly  against 
her.  Judge  McAllister  says:  '^The  reputation  imputed  to 
her  generally,  and,  among  others,  by  myself  is  that  of  a  lewd 
and  profligate  woman." 

Mr.  Talmage  says:  ''That  her  position  and  character  are 
notoriously  low  and  bad ;  that  she  is  generally  understood  and 
believed  to  be,  at  San  Francisco,  utterly  devoid  of  chastity." 

Mr.  Payne  says:  ''That  her  general  character  and  social 
position  in  San  Francisco  were  such  as  to  preclude  the  possi- 
bility of  her  associating  with  the  chaste  and  virtuous ;  that  from 
frequent  reference  made  to  her  character,  he  has  no  hesitation  in 
believing  her  to  be  corrupt." 

Mr.  Coleman  says:  "That  her  character  and  standing  are 
notoriously  bad;  and  she  is  generally  reported  there  (at  San 
Francisco)  to  be  utterly  devoid  of  chastity." 

And  yet  plaintiff  atrtibutes  to  ns  a  design  to  iiyure  her 
character — an  actual  injury  done  to  it  in  California,  where  we 
never  were,  and  where  our  petition  states  she  was  kindly  received. 

The  plaintiff  produces  no  single  opposing  affidavit  as  to  her 
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general  character;  bat  she  Bays  her  main  object  in  these  proceed- 
ings is,  to  vindicate  her  character.  Then  why  not  present 
opposing  affidavits ;  why  object  to  a  commission  in  which  she 
may  join? 

VIL  The  postponement  of  the  reference,  till  antumn,  will 
nearly  give  time  for  the  execution  of  this  commission  before  the 
reference  is  resumed  If  the  motion  had  been  granted  by  Justice 
WoODBUFP,  there  would  probably  have  been  sufficient  time 
without  a  stay.  The  postponement  over  the  summer  vacation, 
is  without  condition  or  qualification. 

Vm.  The  commission  should  be  granted  in  such  form  as  the 
Court  approve,  with  a  reasonable  stay. 

Charles  OOcmor^  for  respondent  (the  plaintiff). 

L  A  wife  prosecuting  for  a  divorce  is  allowed  alimony  jpen- 
d^pfiie  IttCj  as  of  course,  though  not  at  so  high  a  rate  as  is  allowed 
for  permanent  alimony  after  a  decision  in  her  favor.  And  so 
strong  is  this  rule  that  the  Court  will  not  receive  affidavits 
impeaching  her  conduct  where  she  has  sworn  to  her  inno- 
cence ;  nor  will  it  discontinue  the  ailowanoe  even  after  a  verdict 
against  her  until  judgment  thereon.  (2  Lockwood's  Bright  on 
Husband  and  Wife,  p.  857,  §§  2,  4,   15;  2  Barb.  Ch.  Pr., 

265,  notes  u.  v.  w.;  id.,  267,  notes  k.  m.  n.;  id.,  268,  note  s.) 
IL  This  form  of  protection  is  strictly  enforced  against  the 

husband.  Where  he  is  plaintiff,  and,  from  poverty,  is  unable  to 
make  an  allowance  to  the  wife  enabling  her  to  maintain  her 
defense,  the  Court  wiU  dismiss  his  action  or  stay  it  until  he  can 
procure  means  to  make  such  allowance.    ( 2  Barb.  Ch.  Pr.,  p. 

266,  notes  f.  e. ;  2  Bright's  Husband  and  Wife,  p.  859,  §  14.) 
ni.  When,  as  in  the  present  case,  the  wife's  right  to  perma- 
nent alimony  has  been  established  by  a  sentence  vindicating  her 
innocence  and  establishing  the  guilt  of  her  husband,  the  con- 
siderations which  govern  the  amount  of  alimony  to  be  allowed 
are  essentially  of  a  pecuniary  nature ;  that  is  to  say,  the  amount 
of  the  husband's  estate  and  income,  and  the  burdens,  if  any, 
which  he  may  have  to  sustain.  (2  Lockwood's  Bright,  p.  868, 
§§  9,  17 ;  2  Barb.  Ch.  Pr.,  p.  266,  note  g.) 

IV.  Where,  as  in  this  case,  there  are  no  other  persons  depend- 
ing upon  the  husband  whom  he  is  boimd  to  support,  one-third 
86 
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of  his  income  is  the  lowest  amount  which  should  be  allowed. 
To  allow  less  would  be  offering  a  premium  to  guilt  (2  Barb. 
Ch.  Pr.,  267,  notes  k  i;  2  Lockwood's  Bright,  p.  359,  §  15.) 

Y.  The  attempt  of  ike  defendant  in  this  case  to  renew  his 
course  of  imputation  and  again  put  the  plaintiff  on  trial,  cannot 
be  tolerated  without  a  departure  from  all  sound  principle. 

1.  The  amount  to  be  allowed  is  in  the  discretion  of  the 
Court;  and,  therefore,  it  cannot  be  denied  that,  in  settling  its 
decree,  the  Court  will  take  into  view  all  the  &cts  and  circum- 
stances developed  upon  the  trial  of  the  issue  which  may  be 
incidentally  before  it  (1  Paige,  275.) 

2.  From  the  very  nature  of  judicial  discretion,  its  determina- 
tion of  questions  in  any  degree  discretionary,  is  always  allowed 
the  aid  of  every  &iCt  elicited  in  the  course  of  the  trial  upon  the 
main  issue. 

3.  But  this  is  never  allowed  to  confound  the  sound  rule  of 
judicial  practice  which  confines  the  admission  of  evidence  to  the 
point  in  isspe. 

4.  The  chastity  of  the*plaintiff  as  well  as  that  of  the  defend- 
ant was  in  issue  on  the  trial  There  is  no  such  issue  now  before 
the  Court  It  stands  established  that  the  defendant  is  an 
adulterer  and  that  the  plaintiff  is  innocent;  and  she  has 
judgment  for  a  divorce  on  these  established  grounds. 

5.  The  question  remaining  to  be  disposed  of  is  merely  inci- 
dental. It  relates  to  a  mere  pecuniary  matter,  requiring  only  an 
inquiry  into  the  pecuniary  means  and  necessities  of  the  parties 
respectively. 

VL  In  point  of  substance  the  inquiry  before  the  referee  is 
merely  incidental  and  cannot  rightfully  involve  a  re-trial  of  the 
case,  or  any  proceeding  of  the  same  essential  nature.  In  point 
of  form,  there  is  no  issue  on  the  record  touching  the  subject 
before  the  referee,  except  as  to  the  amount  of  the  defendant's 
"Acuities,''  and  the  plaintiff's  need.  (See,  Complaint,  fols.  26 
to  30.     Ans.,  fol.  56.) 

Vll.  All  the  adjudications  in  reference  to  alimony,  show  that 
the  only  relevant  inquiry  is  as  to  the  pecuniary  circumstances  of 
the  parties.  All  the  elementaiy  works  go  on  the  same  assump- 
tion. (See  citations  under  Point  HI ;  Shelford  on  Marriage  ai^ 
Divorce,  pp.  588,  596;  Poynter  on  Marriage  and  Divorce^  pp. 
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248,  249,  and  caaes  cited  in  notes ;  id.,  p.  266  and  notes ;  See 
General  Term,  order  of  reference.) 

Ym.  It  follows  that  the  defendant  has  no  right  to  mak^  a 
new  issne,  and  delay  the  plaintifif  by  attempting  to  renew  at  a 
distance  in  California,  the  practice  in  which  he  has  so  signally 
£Euled  in  New  York.  There  is  no  presumption  of  good  faith  on 
his  part ;  and  the  Court  will  not  aid  him  in  his  attempts  to  traduce 
and  vilify  the  plaintiflf. 

1.  He  expelled  her  from  his  house  in  1849,  her  ''honor  being 
unsullied,"  as  his  agent  and  witness  Lawson  then  wrote  with  his 
faU  approval.    (Case,  fols.  578;  606,  627,  628.) 

2.  His  motive  for  this  act,  as  &r  as  can  be  divined,  was  parsi- 
mony.  (Case,  fol.  693,  and  onward.)  The  same  motive  impels 
to  the  device  now  offered  for  the  sanction  of  the  Court 

8.  His  first  attempt  to  assail  her  honor  was  by  the  means 
detailed  in  Forney's  letter.  (Case,  fols.  1426,  1486  to  1487.) 
This  failed.    (See  Jamison's  denial,  fol.  681.) 

4.  Then  followed  an  application  to  the  Legislature  of  Penn- 
sylvania for  a  divorce,  Feb.  16,  1860,  founded  on  the  testimony 
of  Lawson,  Underwood,  Grarvan,  the  same  witnesses  who  were 
produced  on  the  trial  in  this  Court  (Case,  fols.  128 ;  216  to 
240 ;  816  to  328 ;  686  to  644.)  Mrs.  Forrest  declined  to  appear 
or  to  cross-examine  the  witnesses ;  but  this  attempt  to  stigmatize 
her,  failed.    (See  her  declinature.  Book  No.  2.,  foL  24.) 

6.  Failing  before  the  Legislature,  he  filed  a  libel  for  divorce  in 
the  Philadelphia  Common  Pleas,  Aug.  7, 1860,  charging  adultery 
with  eight  persons.  (Fol.  116.)  In  this  libel,  he  swore  that  he 
had  been  for  one  whole  year  then  last  past,  a  resident  of  Penn- 
sylvania.   (As  to  which,  see  Case,  fols.  118,  88.) 

6.  The  plaintiff  restrained  his  proceedings  in  Pennsylvania 
by  injunction.  (Case,  fol.  1178.)  Subsequently  she  filed  this 
complaint,  which  he  answered,  Dec  17,  1850,  recriminating  and 
naming  six  participators.  His  habit  of  making  random  charges 
of  criminality  with  numerous  persons  is  fully  shown  in  Case, 
fols.  947  to  950.) 

7.  Ann  Flowers  was  brought  from  Texas,  and  examined  as  a 
witness  upon  the  trial,  with  no  other  result  than  the  exposure 
of  a  plot  to  draw  Mrs.  FoiTest  into  an  obscure  place  and  low 
company,  which  might  afford  some  room  for  suspicion.    His 
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agent  with  hk  approval  had  shortlj  brfore,  borne  this  testamonj: 
Her  "honor  is  unsullied:  No  breath  of  suspicion  can  touch  it^ 
and  all  who  know  her  will  bear  testimony  in  her  &yor."  (Case^ 
fols.  673,  369 ;  862  to  367 ;  396,  408 ;  1670  to  1672.) 

IX.  If  the  case  was  one  in  which  a  discretionary  power  to 
re-open  the  controversy  existed,  it  would  be  highly  indiscreet 
to  exercise  that  power. 

1.  The  sweeping  extravagance  of  the  charges  in  the  petition, 
is  in  perfect  harmony  with  the  uniform  course  of  the  defendant 
His  multitude  of  witnesses  (74)  and  his  attempt  to  transfer  the 
investigation  to  a  distance,  hannonize  with  his  uniform  policy. 
His  insinuation  that  the  witnesses  whom  he  may  have  occasion 
to  examine  will  not  be  candid  or  truthful,  is  the  only  part  of 
his  petition  which  the  experience  of  the  Court  would  justify  it 
in  crediting. 

2.  The  excuses  for  not  seeking  a  commission  at  an  earlier 
period  are  not  sustained. 

a.  It  is  clearly  shown  that  he  had  no  reason  to  hope  that  the 
reference  would  not  be  prosecuted  as  soon  as  practicable  to  the 
plainti£  This  motion  was  preceded  by  an  ineffectual  attempt 
to  secure  a  long  delay. 

&  Making  away  with  all  his  property  in  the  state,  and  taking 
no  step  to  accelerate  the  proceedings,  show  Ihe  desire  that 
animated  him. 

c.  The  pretence  that  some  one  not  named  told  him  that  alimony 
would  not  be  sought  for,  is  not  proper  to  be  even,  heard  by  the 
Court 

cL  The  allusions  to  ''the  mortification  of  searching"  about 
the  delinquencies  which  he  imputes  to  the  plaintiff  cannot  be 
credited.  The  whole  case  shows,  and  this  petition  itself  fiilly 
proves  that  he  takes  extreme  pleasure  in  speaking  and  writing 
upon  such  subjects. 

e.  The  plaintiff  left  California  in  April,  1866.  The  order  of 
reference  was  made  subsequently  to  that  time,  and  three  years 
have  since  elapsed.  An  effbrt  to  secure  many  months'  more  delay 
without  a  conmiission  was  first  made ;  that  failing,  the  commis- 
sion is  resorted  to. 

/  If  a  rambling  commission  to  hunt  up  testimony  among  the 
floating  population  of  California  should  fidl  to  elicit  such  testis 
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monj  as  maysuit  his  puipRes,  whj  may  he  not  with  as  much 
reason  as  he  now  shows,  demand,  two  years  hence,  other  com- 
missions to  Australia,  to  England,  to  the  varions  and  distant 
abodes  of  all  the  sailors  and  passengers  who  voyaged  with  her, 
to  gather  their  evidence  of  her  walk  Bsxd  conversation  during 
the  last  three  years.  If  she  was  naughty  with  so  many,  in  his 
dwelling-house,  before  the  separation  and  whilst  ^^/ler  honor  wa9 
unsuSiedj'^  and  with  still  greater  numbers  in  California,  surely 
she  must  have  committed  a  vast  amount  of  guilt  during  these 
last  three  years.  She  left  California  in  April^  1856.  No  other 
commissions  are  now  sought  because  one  to  California  will 
answer  all  needful  purposes.  It  affords  the  opportunity  of  pre- 
senting a  scandalous  petition,  filling  the  newspapers  with  invec* 
tive  and  reproach,  and  delaying  the  case,  thereby  keeping  the 
plaintiff  in  toil  and  penury. 

ff.  The  designs  of  the  defendant  are  unmistakably  developed 
in  the  testimony  of  Wm.  Henry  Brown.  The  instant  the  plaintiff 
returned  to  our  city,  the  defendant  was  at  her  heels  to  spot  her 
with  the  reputation  of  pauper  and  prostitute,  evidently  intending 
that  no  respectable  man  should  daore  to  give  her  courteous  treat- 
ment^ and  that  no  respectable  house  should  shelter  her. 

X.  This  is  not  a  case  for  a  commission  without  a  stay.  There 
should  be  a  total  denial  of  the  motion  to  issue  one. 

1.  The  supposed  statutory  right  to  a  commission  in  an  action 
at  law,  applies  only  to  cases  where  there  is  an  issue  to  be  tried, 
or  where,  after  interlocutory  judgment,  the  plaintiff  or  party 
prevailing  in  the  case„  needs  testimony  to  be  used  on  the  assess 
ment  of  damages.  (2  B.  S.,  898,  §§  11,  28,  24,  first  edition.) 

2.  The  statutory  commission  is  also  confined  to  an  examina- 
tion on  interrogatories,  and  no  interrogatory  can  be  allowed, 
excepts  it  be  ''jpertinerU  to  the  cause.''  (2  R  S.,  898,  §§  11,  15.) 

8.  We  have  shown  that  the  scandalous  matter  of  the  defend- 
ant's petition  would  not  be  relevant  or  legaLy  admissible  in  the 
pending  controversy,  if  the  defendant  had  a  dozen  exiles  from 
California  here  ready  to  swear  to  it,  or  even  if  it  was  undenia- 
bly true  instead  of  being  as  it  is,  a  mere  repetition  of  oft-refuted 
slanders. 

d.  A  repudiated  adulterer,  expelled  by  judicial  sentence  from 
the  honorable  rank  of  husband  for  his  crimes,  has  no  right  to 
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play  Bpy  upon  the  life  and  manners  of  a  woman  whom  the  law 
has  lelieyed  from  his  lewd  and  immoral  society. 

A.  If  a  Court  should  think  fit  to  hear  one  acting  ut  amdcua 
curiaey  or  to  institute  mero  motu,  an  inquiry  into  the  morals  of 
a  suitor  for  its  justice,  the  act  would  be  unprecedented ;  but  in  a 
strong  case,  perhaps  it  might  be  justified.  In  such  a  case,  how- 
ever, the  convicted  adulterer  would  not  be  appointed  prosecutor. 

e.  If  a  wealthy  husband,  divorced  for  his  adulteries,  who  had 
sent  forth  penniless  upon  the  world,  a  pure  and  virtuous  wife, 
should  at  last,  after  hunting  her  for  years  with  false  and  scanda- 
lous imputations,  succeed  in  destroying  her  sense  of  shame,  so 
that  yielding  to  despair,  overwhelmed  by  want  and  imputed 
in£uny,  she  should  Ml,  no  court  of  justice  would  listen  to  him 
as  her  accuser. 

By  thb  CJourt.  Boswoeth,  Ch.  J.— The  opinion  of  the 
Judge  who  made  the  order  appealed  firom,  assigns  three  sub- 
stantive grounds  in  support  of  die  order: 

(1.)  That  the  defendant  has  been  guilty  of  laches  in  not  moving 
for  a  commission  at  an  earlier  day. 

(2.)  That  a  commission,  in  the  form  of  the  one  sought^  should 
not  be  granted,  even  if  the  Court  has  the  power  in  extraordinary 
cases  to  award  it 

(8.)  That  the  fiicts  sought  to  be  proved  by  means  of  the  com- 
mission, are  not  proper  to  be  given  in  evidence  on  the  reference. 

The  appellant  insists : 

First  That  he  has  not  been  guilty  of  any  delay,  which  should 
deprive  him  of  any  right  or  fieivor,  to  which,  but  for  such  delay 
he  would  be  entitled. 

Second.  That  he  was  entitled,  at  all  events,  to  the  ordinary 
commission,  widiout  a  stay  of  proceedings. 

Third.  That  he  was  entitled  to  a  commission  to  examine  wit- 
nesses orally. 

Fourth.  That  the  facts  sought  to  be  proved  are  relevant  and 
material,  in  determining  the  question  what  alimony,  or  whether 
any  alimony  should  be  allowed. 

The  alleged  feusts,  sought  to  be  proved,  are: 

1st  Illicit  intercourse  with  several  persons,  not  nam«d; 

2d.  Intempexaace; 
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Sd.  Extravaganoe ; 

4th.  A  viciouB  and  debased  association  and  mode  of  living. 

The  miseondnct  charged,  is  alleged  to  have  occurred  in  CaU- 
fomia,  subsequent  to  the  judgment  of  divorce  (which  was  entered 
on  the  Slst  of  January,  1862,)  and  prior  to  the  order  of  reference 
now  pending ;  and  which  was  entered  (on  the  24th  day  of  July, 
1866,)  on  the  reversal,  by  the  General  Term,  of  that  part  of  the 
judgment  or  decree  relating  to  the  amount  of  permanent  alimony 
to  be  allowed.  The  plaintiff  was  in  California  from  May,  1868, 
to  April,  1856. 

In  this  connection  it  may  be  observed,  that  the  pending  refer- 
ence, is  not  a  proceeding  in  an  action  at  law.  If  not  a  proceed- 
ing in  an  equity  suit^  properly  so  called,  it  is  a  proceeding  in  a 
suit  of  which,  prior  to  the  Code,  a  court  of  equity  alone  had 
jurisdiction,  (under  the  laws  of  this  state.) 

This  Court,  having  jurisdiction  of  the  action,  is  thereby  vested 
with  all  the  powers  of  the  old  Court  of  Chancery,  in  respect  to 
the  subject  matter  of  the  suit;  and  which  it  might  rightfully 
exercise  to  possess  itself  of  the  information  requisite  to  decide 
the  suit;  or  make  any  interlocutory  order,  or  any  order  or  decree 
in  it,  subsequent  to  a  determination  of  the  main  points  of  con- 
troversy, according  to  justice  and  equity. 

I  sluJl  therefore  assume,  that  this  application  should  be  dis- 
posed of,  precisely  as  the  late  Court  of  Chanceiy  would  dispose 
of  a  like  motion,  made  under  the  same  peculiar  &cts  and  cii^ 
cumstances. 

It  will  hardly  excite  surprise,  if  no  adjudications  can  be  found 
directly  in  pointy  upon  the  question  of  the  competency  of  some 
of  the  &cts  sought  to  be  proved ;  and  the  effect  which  should 
be  given  to  them,  if  established. 

The  provisions  for  permanent  alimony  usually  form  part  of 
the  decree  for  a  divorce ;  or  are  embodied  in  a  further  order  or 
decree  made  before  a  new  state  of  &cts  has  arisen. . 

Intemperance  and  extravagance  may  precede  the  institution, 
by  a  married  woman,  of  a  suit  for  a  divorce,  and  may  have  con- 
tinued up  to  the  time  the  decree  was  pronounced. 

But  ilUcit  sexual  intercourse  on  her  part,  could  not  ordinarily 
precede  the  institution  of  a  suit,  prosecuted  by  her  to  a  successful 
issue.    It  would  be  natural  to  expect,  that  the  effect  of  such 
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misoonduct  upon  the  question  of  permanent  alimony,  wonld, 
ordinarily,  be  determined  upon  applications,  (made  subsequent 
to  the  order  by  which  it  had  been  fixed,)  to  modify  or  discharge 
it,  in  consequence  of  such  misconduct,  if  it  be  true  that  a 
court  of  equity  could  interfere  with  that  matter,  for  such  a 
cause. 

Section  48,  [45]  2  Revised  Statutes,  145,  declares,  that  in  a 
case  like  the  present,  "  the  Court  may  make  a  further  decree  or 
order  against  the  defisndant,  compelling  him,  .  .  to  provide 
such  suitable  allowance  to  the  complainant,  for  her  suppcnrt,  as 
the  Court  shall  deem  just,  having  regard  to  the  circumstances  of 
the  parties  respectively." 

Sy  §  63)  [00-]  "^^  Court  may  require  such  husband  to 
give  reasonable  security  for  such  .  .  allowance,"  and  if  he 
neglect  or  reflise,  the  course  to  be  pursued  to  secure  the  payment 
of  the  allowance  to  her,  is  prescribed. 

It  is  urged,  that  under  §  48,  only  the  circumstances  of 
the  parties  respectively,  as  they  exist  at  the  time  of  pronouncing 
the  decree  are  to  be  considered  in  determining  what  will  be  a 
(Suitable  and  just  allowance. 

It  is  not  denied,  however,  that  many  matters  other  than  the 
pecuniary  means  of  the  parties,  are  "  circumstances  "  which  the 
Court  must  consider. 

The  fortune  of  the  husband  may  be  such  that  its  income  wiU 
support  both,  separately,  as  they  have  been  accustomed  to  live, 
without  the  necessity  of  labor  on  the  part  of  either.  In  such  a 
case  the  wife  may  also  have  a  separate  properly;  the  income  of 
which  alone,  will  be  sufficient  to  support  her  as  she  has  been 
accustomed  to  Uve ;  or  she  may  have  no  separate  income. 

In  another  case,  the  husband  may  have  no  productive 
property,  and  yet  may  be  in  the  receipt  from  his  profession  or 
avocation,  of  a  sum  sufficient  to  support  both  as  they  have 
previously  lived,  if  living  together,  but  insufficient,  if  living 
separately. 

In  one  instance,  the  wife  may  be  a  confirmed  invalid  and 
unable  to  do  anything  towards  her  support;  and  in  another  she 
may  be  able  to  support  herself  by  the  same  pursuit,  or  by  some 
pursuit  kindred  to  that  in  which  the  defendant  has  earned  his 
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fortune,  and  which  she  may  be  competent^  and  as  a  matter  of 
taste  and  choice,  be  willing  to  prosecute. 

Would  a  provision  which,  in  the  latter  case  would  be  just  and 
suitable ;  be  just  and  suitable  in  the  former  ?  Should  an  allow- 
ance of  the  same  precise  amount  be  made  in  each  of  the  two 
cafes  last  supposed  ?  If  not,  then  the  pecuniary  &culties  of  the 
parties  are  not  alone  to  be  regarded;  unless  the  definition  of  the 
term  is  made  so  comprehensive  as  to  include  a  capacity  to  earn 
the  means  of  support,  in  whole  or  in  part  K  it  be  made  to 
include  that;  then  in  some  of  the  cases  supposed,  the  injured 
wife  might)  with  her  vieyrs  of  the  fitness  of  things,  deem  it  a 
personal  degradation  to  perform  upon  the  stage,  or  in  a  public 
concert  As  a  matter  of  religious  conviction,  it  might  be,  that 
she  could  not  be  induced  to  attend  the  former  even  as  a  spectator. 
Another  woman,  might  find  her  chief  happiness  in  the  applause 
which  her  performances  would  elicit  ' 

An  allowance  made  to  the  one  upon  the  basis  that  she  might, 
and  therefore  should  contribute  to  her  support  by  appearing  as 
an  actress,  or  public  performer,  would  involve  her  in  misery ; 
while  made  on  the  same  basis  to  the  one  who  had  no  such 
scruples,  would  provide  her  with  all  that  she  would  desire. 

Is  any  regard  to  be  paid  to  the  religious  convictions  of  the 
one ;  or  to  the  eiSect  which  a  resort  to  such  pursuits  would  work 
in  her  social  relations  and  position ;  or  to  the  reputation  which 
such  associations  might  create  among  those  whose  good  opinion 
she  would  most  value,  viz. :  the  religious  and  more  cultivated 
and  moral  portion  of  the  community  ? 

Without  undertaking  to  say  which  class  is  right  or  which  is 
wrong;  or  that  either  is  exactly  right;  we  all  know  that  a  laige 
class  of  the  community,  and  a  class  too,  that  is  regarded  as  the 
more  moral,  because  the  most  consistent  in  conforming  their 
conduct  to  the  religious  doctrines  which  they  profess  and  cherish, 
regard  theatres  as  schools  of  vice,  and  feel  and  act  upon  the 
conviction  that  it  is  sinful  to  witness  their  exhibitions. 

Another  class,  regard  them  with  £Eivor;  and  the  entertain- 
ments they  furnish  as  worthy  of  patronage.  In  this  class  are 
included  many  who  hold  high  positions  in  the  circles  denomi- 
nated and  considered  by  the  bulk  of  community,  as  the  first 
circles  or  classes  of  cultivated  society. 
87 
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Many  would  regard  all  expenditures  made  to  secure  the  plea- 
sures incident  to  attending  theatrical  peiformanoes,  whether  paid 
as  the  price  of  admission,  or  to  dress  in  a  style  deemed  suitable 
to  the  occasion,  as  inexcusable  extravagance;  and  constant 
attendants  upon  the  theatre  as  persons,  to  whom  ''a  vicious  and 
debased  association  and  mode  of  living,"  might  be  j^p^j 
imputed. 

This  consideration  alone,  shows  how  difficult  it  is,  to  state  any 
rule,  by  which  it  can  be  accurately  determined,  in  a  manner 
that  will  operate  justly  upon  all  parties  to  fluch  actions,  what  is, 
and  what  is  not  extravagance ;  and  what  is  a  vicious  and  debased 
association  in  such  sense,  that  by  reason  of  a  complainant's  being 
guilty  of  it,  a  diminished  amount  of  alimony  should  be  allowed 
to  her. 

Some  kinds  of  conduct,  and  some  kinds  of  association,  may 
be  treated,  as  being  in  the  conmion  judgment  of  civilized  society, 
so  gross  and  vicious,  as  to  be  absolutely  degrading. 

But  there  is  also  an  endless  variety  of  conduct,  and  of  associar 
tion  inseparable  from  it,  in  respect  to  the  morality  and  debasing 
tendency  of  which;  persons  of  intelligence,  of  a  &ir  general 
morality,  and  of  good  purposes,  differ. 

And  the  same  considerations  are  equally  applicable  to  various 
sources  of  enjoyment  and  the  kind  of  life  and  association  which 
they,  to  some  extent,  induce,  and  to  the  consequent  charges  of 
extravagance,  or  debasing  association  which  might,  in  the  judg- 
ment of  many,  be  predicated  of  them. 

Is  each  one,  whose  duty  it  may  be  to  sit  in  judgment  in  a 
case  like  this,  to  determine  what  is  extravagant^  or  what  associa- 
tion is  debasing,  by  his  own  habits  and  personal  opinions,  and 
be  influenced  by  them  in  settling  questions  like  those  now  pre- 
sented; or  is  there  some  general  principle  by  which  such  ques- 
tions must  be  determined,  without  considering  the  great  variety 
of  views  and  opinions  which  it  would  be  necessary  to  do,  if  all 
or  any  of  the  fects  now  sought  to  be  proved,  were  proper  sub- 
jects of  evidence. 

The  rank  and  position  which  the  parties  occupy  in  society,  and 
their  general  mode  of  life,  should  be  considered,  and  the  allow- 
ance mad^  as  a  general  rule,  should  at  all  events,  be  sufficient  to 
enable  the  wife  to  continue  in  the  enjoyments  to  which  she  has 
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been  accustomed ;  when  the  husband's  income  is  adequate,  to 
support  both  as  they  have  been  accustomed  to  live. 

Whether  that  allowance  be  expended,  in  part,  indiscreetly  or 
not;  does  not  concern  the  husband.  To  a  ju^t  and  suitable 
allowance  she  is  entitled.  As  a  general  rule,  the  particular 
application  of  it^  is  a  matter  entirely  for  her  own  determination: 
whether  she  shall  so  change  her  habits  as  to  economize  and 
accumulate;  or  whether  she  will  expend  a  part,  and  if  so  what 
part,  upon  objects  which  she  regards  as  chiuitable,  or  deserving 
of  encouragement^  or  in  a  manner  which  some  may  deem  useless 
or  extravagant,  are  subjects  in  respect  to  which  the  husband, 
the  party  in  fault,  has  no  right  to  be  heard. 

It  is  his  duty  to  provide  the  means  for  her  support  and 
maintenance  to  the  amount  determined  to  be  suitable  and  just; 
her  manner  of  expending  it,  he  has  no  right  to  dictate. 

Whether  in  some  of  the  extreme  cases  supposed  on  the 
argument,  such  as  the  idiocy  or  lunacy  of  the  wife,  any  greater 
sum  should  be  allowed,  than  would  be  requisite  to  defiray  fully 
the  expenses  of  maintaining  her,  it  is  not  important  to  consider. 
In  such  cases,  she  would  be  destitute  of  the  capacity  to  appro- 
priate any  sum  which  might  be  allowed,  and  it  would  not  be 
inconsistent  with  any  conclusion  yet  stated,  to  limit  the  allowance 
to  a  sum  which  would  cover  her  actual  expenses,  as  it  might  be 
deemed  suitable  to  provide  for  her. 

But  this  case  presents  no  such  question,  and  therefore  does 
not  require  any  minute  consideration  of  it 

The  all^ations  in  the  petition,  on  which  the  commission  was 
moved  for,  are;  ''that  during  the  two  years  or  so  that  she  resided 
in  San  Francisco,  she  gradually  fell  from  the  favorable  position 
first  accorded  to  her,  and  acquired  the  repuiation  of  being  a 
woman  of  bad  morals  and  dissolute  and  extravagant  lift^ 
addicted  to  the  excessive  use  of  ardent  spirits,  and  also  unchaste^ 
not  with  reference  to  one  person  alone,  but  to  several." 

That  the  petitioner  ''  has  derived  information  of  acts  of  intern* 
perance,  immorality,  fornication,  and  adultery,  on  the  part  of 
said  plaintiff!  during  the  period  referred  to,  from  statements 
made  by  witnesaea  thereof^  in  some  instances,  and  from  caiefiil 
inquiry  as  to  &etB  which  were  within  the  knowledge  of  other 
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witnesses,  and  could  and  would  be  testified  to,  if  the  testimonj 
was  required  or  compelled." 

The  plaintiff  in  an  opposing  affidavit  declares  and  testifies 
'Hhat  she  never  has,  either  in  California  or  in  any  other  place, 
committed  adultery  or  fornication,  or  committed  any  violation 
of  chastity." 

She,  *'says  she  auinot  deny  having  spent  and  given  away 
money  to  an  extent  which  prudence  forbade;  and  so  far  she  is 
perhaps  liable  in  a  d^ree  to  the  charge  of  extravagance,  but  she 
denies  that  either  in  Califomia  or  elsewhere,  she  has  led  a  life  of 
intemperance  or  vice,  as  according  to  his  usual  habit  of  assaBing 
this  deponent,  the  said  defendant  hath  untruly  alleged  in  his 
petition." 

If  it  be  true,  ais  the  defendant's  petition  seems  to  state,  that 
persons,  who  have  been  "witnesses"  of  acts  of  fornication  and 
adultery  on  the  part  of  the  plaintiff^  have  so  told  him,  then, 
assuming  these  acts  to  be  material,  he  needs  onlythdr  terti- 
mony ,  if  they  are  entitled  to  credit ;  and  if  they  are  not  entitled 
to  credit,  proceedings  should  not  be  delayed  to  examine  them. 

If  the  phrase  "witnesses  thereof^"  was  intended  to  be  applied 
only  to  "  acts  of  intemperance  and  immorality,"  or  to  one  of 
them;  then  it  may  be  said  that  the  charge  is  veiy  indefinite,  and 
the  acts  claimed  to  be  acts  of  intemperance  or  immorality,  are 
not  defined. 

'  If  the  immorality  meant,  be  other  than  "  the  excessive  use  of 
ardent  spirits,"  or  "fornication,"  there  is  nothing  in  the  petition 
to  indicate  veiy  clearly  of  what  it  is  supposed  to  consist. 

If  acts  of  fornication  subsequent  to  the  decree  are  inadmissible 
in  evidence,  upon  the  question  of  the  alimony  to  be  allowed, 
then,  I  think,  it  may  be  assumed  that  subsequent  acts  of  intern* 
perancc  are. 

The  true  solution  of  this  question,  must  depend  upon  the  rules 
and  principles  on  which  alimony  is  awarded  and  its  amount  de» 
termined,  to  be  ascertained  from  the  series'of  decisions  made  in 
such  cases,  and  the  statutes  upon  the  subject;  and  not  upon  any 
arbitrary  and  fluctuating  notion  of  what  may  be  seemly  and 
proper,  or  desirable  on  such  a  state  of  fects  as  is  allied  to 
exist  in  this  particular  case. 

It  must  be  obvious  that  the  decisi(His  in  the  ecclesiastical 
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oourtsof  England  do  not  fully  meet  the  precise  case;  for  the 
reason  that  they  leave  the  m^trriage  relation  subsisting,  and  the 
husband  uuder  a  legal  obligation  to  provide  the  wife  with  at 
least  the  necessaries  of  life;  and  she  is  not  wholly  freed  from 
obligation  to  him.  She  is  still  his  wife ;  as  such,  he  has  an 
interest  in  her,  and  may  justly  be  deemed  affected  by  her  mis- 
conduct 

In  those  courts,  although  a  separation  be  decreed  for  the 
adultery  of  the  wife,  an  allowance  is  provided  for  her ;  and  the 
considerations  which,  in  such  a  case,  might  justly  moderate  its 
amount,  can  have  no  just  application  to  the  case  of  a  woman 
absolutely  divorced  for  the  misconduct  of  her  husband ;  or  upon 
the  question,  whether  the  amount  of  alimony^  (having  been  rightly 
determined  at  the  time  the  decree,  of  divorce  was  pronounced,) 
can  be  reduced  for  her  subsequent  misconduct  The  decisions 
in  those  courts,  from  the  necessity  of  the  case,  have  not  been 
made  upon  any  such  state  of  facts,  and,  consequently,  have  not 
established  any  rule  which  precisely  meets  them. 

By  the  rules  of  the  common  law,  upon  the  marriage,  the  hus- 
band is  vested  with  all  the  present  available  means  of  the  wife, 
together  with  a  right  to  her  future  earnings  and  acquisitions. 
At  the  same  time,  the  law  casts  upon  him  the  duty,  suitably  to 
maintain  his  wife,  according  to  his  abiUty  and  condition. 

When  a  marriage  has  been  duly  solemnized,  each  of  the  mar- 
ried parties  acquires  thereby  certain  legal  rights,  as  against  the 
other,  not  to  be  forfeited,  uidess  for  some  breach  of  matrimonial 
duty.  ''  When  an  erring  one  has  broken  the  matrimonial  en- 
gagement, the  law  gives  to  the  innocent  party  such  redress  as 
tixe  nature  of  the  case,  and  the  constitution  of  the  tribunal 
allows."  K  a  '*  husband  has  conmiitted  adultery,  the  Court  can 
neither  watch  him,  during  all  his  after  life,  to  prevent  his  repeat- 
ing the  offense,  nor  wipe  out  from  his  nature  the  stain  which  the 
sin  has  imparted,  nor  take  off  the  weight  of  sorrow  from  the 
mind  of  the  wife ;  but,  if  she  chooses  not  to  overlook  the  trans- 
gression, it  can  compel  him  to  provide  ''for  her  what  the  marriage 
gave  her  a  right  to  demand ;  a  pecuniary  support"  (Bishop  on 
Mar.  and  Div.,  Ed.  of  1859,  §§  560-6600.) 

What  she  may  do,  after  she  has  been  divorced  and  the  mar- 
riage relation  has  been  dissolved  by  reason  of  his  adultery,  can 
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affect  no  matrimonial  engagement,  for  none  exists;  nor  violate 
any  matrimonial  duty,  for  she  no  longer  owes  any  to  her  former 
husband. 

What  he  should  be  made  to  pay  as  the  means  of  her  future 
support^  according  to  all  general  rules  of  judgment^  must 
depend  upon  the  &cts  which  create  the  right  to  it;  and  they 
must  be  the  facts  existing  and  as  they  exist  when  the  right 
becomes  fixed  and  perfect  The  time  of  pronouncing  the  decree 
is  the  one  at  which  the  right  is  judicially  ascertained  and 
declared. 

From  that  moment  the  marriage  relation  and  all  duties  conse- 
quent upon  it  are  ended ;  except  the  duty  of  the  husband  to 
make  such  provision  for  the  support  of  the  wife,  as  the  marriage 
made  it  his  duty  to  furnish  and  gave  her  the  right  to  demand, 
having  regard  to  the  circumstances  of  the  parties  respectively. 

Our  own  statutes  on  this  subject,  seem  to  have  been  framed 
with  this  view,  as  being  the  true  one  in  relation  to  her  rights. 

By  the  statutes  of  this  state,  if  a  wife  obtain  a  divorce  by 
reason  of  the  adultery  of  her  husband,  and  if  at  the  time  the 
decree  is  pronounced,  she  "be  the  owner  of  any  real  estate,  or 
have  in  her  possession  any  goods,  or  things  in  action,  which 
were  left  with  her  by  her  husband,  acquired  by  her  own  indus- 
try, given  to  her  by  devise  or  otherwise,  or  to  which  she  may  be 
entitled  by  the  decease  of  any  relative  intestate,  all  such  real 
estate,  goods  or  things  in  action  shall  be  her  sole  absolute  pro* 
perty."  (2  R  S.,  146,  §  44,  [46] ;  2  R  L.,  199,  §  6.) 

So  too,  if  the  wife  be  the  guilty  party,  and  a  divorce  be 
granted  for  that  cause,  she  not  only  forfeits  all  right  to  dower  in 
her  husband's  real  estate,  or  any  part  thereof  and  to  any  dis- 
tributive share  in  his  personal  estate  (2  R  S.,  §  46,  [48,])  but  the 
husband's  right  "to  any  real  estate  owned  by  the  defendant,  at 
the  time  of  pronouncing  the  decree,  in  her  own  right,  and  to  the 
rents  and  profits  thereof  shall  not  be  taken  away  or  impaired  by 
such  dissolution  of  the  marriage ;  and  he  shall  also  be  entitled  to 
such  personal  estate  and  things  in  action,  as  may  belong  to  the 
defendant,  or  be  in  her  possession  at  the  time  such  decree  shall 
be  pronounced,  in  like  manner  as  though  the  marriage  had  con- 
tinued." (Id.,  §  45,  [47]  ;  and  2  R.  L.,  199,  §§  7  and  8.) 

Sections  44  and  45  (2  R  S.),  according  to  their  terms,  operate 
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upon  the  property  and  rights  of  which  they  treat,  and  which  they 
settle,  as  of  the  time  of  pronouncing  the  decree  of  divorce.  But 
they  deprive  the  guilty  party  of  all  rights  of  property  acquired 
by  the  marriage.  And  if  the  wife  be  the  guilty  party,  they  do 
not  restore,  but  on  the  contrary  prohibit  the  Court  jfrom  restor- 
ing to  her,  for  her  support  and  maintenance  any  property  which 
she  owned  at  the  time  of  the  marriage  or  acquired  during  cover- 
ture. Neither  section  forty-three  nor  any  other  section,  of  our 
statutes,  in  terms,  authorizes  the  Court  to  award  any  allowance 
for  her  support  and  maintenance,  when  a  divorce  has  been 
granted  by  reason  of  her  adultery. 

If,  therefore,  the  New  York  Court  of  Chancery  had  no  power 
to  award  permanent  alimony,  except  in  the  cases  specified  in  the 
statute,  it  may  be,  that  it  could  grant  none  in  such  a  case  as 
Darley  v.  Barley j  (Wright's  Ohio  R.,  p.  514,)  nor  to  any  woman 
whom  it  might  divorce,  by  reason  of  her  adultery.  But,  on  this 
point,  it  is  not  necessary  to  express  any  definite  opinion. 

For  whether  or  not,  the  Courts  must  look  to  the  statutes 
alone  for  their  power  to  grant  permanent  alimony,  and  find  in 
them  the  source  and  limits  of  their  authority ;  the  argument  is 
quite  strong,  that  the  rights  of  the  parties  are  to  be  settled  and 
fixed,  upon  the  facts  as  they  exist  at  the  time  the  decree  of 
divorce  is  pronounced. 

The  rights  declared  by  sections  44  and  45  cannot,  I  think,  be 
modified,  or  affected  by  the  subsequent  licentiousness  (however 
gross)  of  the  party  to  whom  they  are  thus  confirmed. 

And  although  a  woman,  who,  in  a  suit  brought  against  her  by 
her  husband  for  a  divorce,  if  convicted  of  adultery,  forfeits  her 
right  to  dower,  or  to  any  distributive  share  in  his  personal  estate 
(2  R  S.,  p.  146,  §  48;  and  1  R.  S.,  p.  741,  §  8),  and  "eveiy 
jointure,  devise,  and  pecuniary  provision  in  lieu  of  dower,"  (1 
R.  S.,  p.  742,  §  15,)  yet,  although  she  may,  undiscovered  by 
him,  have  committed  adultery  in  his  lifetime,  she  probably,  in 
the  event  of  his  dying  intestate,  would  forfeit  neither. 

Yet  in  morals,  her  offense  is  as  grave  and  should  be  attended 
with  as  serious  consequences  to  her,  though  first  discovered  after 
his  death,  as  if  discovered  and  she  had  been  convicted  of  it  in 
his  lifetime,  in  a  suit  brought  by  him  to  obtain  a  divorce  for 
that  cause. 
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If  §  48  can,  properly,  be  construed  as  requiring  a  regard 
to  be  had  only  to  the  circumstances  of  the  parties  respectiyely, 
at  the  time  the  decree  is  pronounced,  in  fixing  the  amount  of  an 
allowance  which  will  be  suitable  and  just;  and,  if  partly  for  that 
reason,  the  authority  conferred  by  §  58  [sec.  60]  was  granted; 
then  these  two  sections  are  not  only  harmonious  (  although  the 
allowance  may  foe  modified  in  the  event  of  a  subsequent  change 
in  the  pecuniary  condition  of  the  parties),  and  the  latter  section 
will  enable  any  order  or  decree  made  under  the  former  to  be 
enforced ;  but,  in  connection  with  the  other  sections  cited,  the  j 
furnish  some  warrant  for  holding  that  it  was  intended  to  be  final, 
in  such  sense  as  not  to  be  liable  to  be  overhauled  by  reason  of 
the  subsequent  immoral  conduct  of  the  party  whose  support  it 
was  designed  and  made  to  secure. 

No  case  has  been  cited,  in  which  it  was  moved  to  have  an 
allowance  fixed  at  the  time  of  the  decree,  reduced  for  subsequent 
misconduct;  or  in  which  such  a  matter  was  treated  as  relevant  or 
material  for  such  a  purpose,  on  an  application  to  modify  the 
allowance  fixed  by  the  decree. 

Applications  to  change  the  rate  of  allowance,  when  once 
fixed,  are  not  numerous,  and  Mr.  Bishop,  in  his  elaborate  and 
instructive  treatise  on  Marriage  and  Divorce,  quotes  the  remark 
of  Dr.  Lushington;  to  the  effect,  that  he  remembers  but  two 
instances  in  which  applications  to  increase  or  diminish  it  have 
been  successful,  (  Bishop  on  Mar.  and  Div.,  §  598,  8d  ed.)  without 
intimating  that  his  own  researches  had  resulted  in  finding  others. 

Considering  the  length  of  tune,  that  this  branch  of  the  law 
furnishes  evidence,  through  the  reports  and  otherwise,  of  the 
mode  in  which  it  has  been  administered,  in  this  and  other  states 
of  the  Union ;  the  &ct,  that  Hsuch  subsequent  misconduct  does 
not  appear  to  have  been  presented  as  an  element  to  affect  the 
amount  of  the  allowance,  may  be  regarded  as  a  strong  and 
almost  conclusive  presimiption  against  its  admissibility.  I  regard 
§  48,  [sec.  45,]  2  Bevised  Statutes,  145,  not  as  permissive 
merely,  but  as  imperative ;  and  that  it  is  the  right  of  the  wife  to 
demand,  and  the  duty  of  the  Court  to  decree  a  suitable  allowance. 
(Laws  of  N.  Y.  K  &  R,  voL  1,  p.  98,  §  2;  1  Greenl.  do.,  428, 
§2,  and  2  B.  L.,  199,  §  5.) 

Mr.  Bishop  in  the  work  already  cited,  reaches  the  conclusion, 
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fally  justified  as  I  think  by  the  authorities  to  which  he  refers 
and  the  practice  of  the  Courts,  that  "the  doctrine  extends 
through  the  entire  field  of  our  law,  as  administered  alike  in  the 
common  law,  equity,  and  ecclesiastical  tribunals,  that,  in  efiect, 
whenever  the  wife  is  adjudged  entitled  to  live  separate  from  the 
husband,  by  reason  of  his  breaches  of  matrimonial  duty,  a  con- 
curring  adjudication  must  be  pronounced,  that  he  support  her 
while  so  living,"  (§  561)  during  their  joint  lives.  (Id.,  §  592.) 

"The  law  seems  to  recognizse  the  right  of  the  wife  to  use  one- 
third  or  more  of  the  common  estate,  in  its  rules  concerning 
dower,  and  the  distribution  of  the  effects  of  a  deceased  husband. 
And  in  reason  the  wife,  living  separate  from  her  husband, 
should  be  permitted  to  spend  one-third  as  much  for  her  living  as 
he  for  his."  (Id.,  §  619,  see  also  §§  617  and  618,  to  628d) 

"  When  a  breach  of  matrimonial  duty  has  been  committed, 
sufficient  in  extent  and  kind  to  authorize  the  injured  party  to 
separate  ftora  the  offender, — evidently  on  reasons  already  given 
(id.,  §§  5606,  560c,)  the  offender  should  pay  to  the  other  as 
much  as  will  place  the  other  in  a  pecuniary  condition  equal  to 
what  would  be  enjoyed  if  the  breach  had  not  taken  place."  .  . 
Now  we  have  first  the  damages  suffered;  secondly,  a  proceeding 
established  by  law,  wherein  the  Judge  has  a  discretion  to  award 
money,  and  no  specific  rule  either  of  statute  or  common  law 
established,  to  limit  the  discretion  below  a  consideration  of  the 
damages."  (Id.,  §  619a.) 

He  forcibly  concludes  that,  "there  are  some  plain  propositions 
of  common  sense,  governing  this  matter  of  alimony,  on  a  divorce 
from  the  bond  of  matrimony,  as  follows: 

First  The  innocent  party  should  not  be  left  to  suffer  pecuni- 
arily for  having  been  compelled,  by  the  conduct  of  the  other  to 
seek  the  divorce. 

Secondly.  The  wife,  made  thus  in  a  certain  sense  a  widow, 
should  not  usually  be  set  back  simply  where  she  stood,  in  point 
of  property,  when  she  entered  the  marriage.  .   .  . 

Thirdly.  She  should  not  stand  worse  than  if  death,  instead  of 
divorce,  had  dissolved  the  connection."  (Id.,  §  62S6.) 

In  Bichardson  v.  TTtfaon,  (8  Yerger,  67,)  the  Court  intimated, 
that  the  right  of  the  wife  to  a  support  from  her  husband  was  a 
constitutional  right,  which  the  legislature  could  not  take  away 
88 
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bj  a  divorce  bill  passed  ex  partem  and  without  notice  to  her,  even 
supposing  it  to  be  effectual  as  against  her,  to  dissolve  the  mar- 
riage itsel£  (In  Laturence  v.  Lawrence^  (3d  Paige,  271,)  Chancellor 
Walworth  remarks  that,  "if  she  succeeds  in  establishing  such 
improper  conduct  on  the  part  of  the  husband  to  entitle  her  to  a 
divorce  or  separation,  she  is  entitled  to  a  portion  of  the  property 
as  a  right  founded  upon  his  violation  of  the  marriage  contract" 

The  legislation  of  such  of  the  states  (also  cited  and  commented 
on  by  Bishop,)  as  provides  in  case  of  a  divorce,  for  a  division  of 
the  property,  seems  to  be  founded  upon  the  rule,  as  one  that 
is  elementary  and  fundamental,  that  a  woman  who  obtains  a 
divorce,  for  the  adultery  of  her  husband,  has  a  right  to  a  portion 
of  his  property,  or  to  Uie  use  of  it  for  her  support  and  mainte- 
nance, and  that  what  is  suitable  and  just^  so  &x  as  that  question 
may  be  affected  by  the  conduct  of  the  wife,  must  be  determined 
by  her  conduct  prior  to  the  decree,  and  that  with  such  deter^ 
mination,  all  power  to  inquire  into  it  as  affecting  the  question 
of  such  alimony  is  at  an  end.  (Bishop,  §§  623c-630.) 

In  some  states  the  Courts,  by  statute,  have  a  discretion,  when 
they  deem  it  wise,  to  make  her  an  allowance,  although  the 
divorce  is  granted  because  she  is  the  guilty  party.  There  are 
several  reported  cases,  in  which  an  allowance  has  been  made  to 
her,  under  such  circumstances.  (Bishop,  §  661,  and  the  cases 
cited  in  notes  1,  2,  S.) 

My  conclusion  is,  that  when  a  woman  is  divorced  firom  her 
husband  by  reason  of  his  adultery,  her  right  to  such  suitable 
allowance  as  may  be  just  having  regard  to  the  circumstances  of 
the  parties  respectively  as  they  exist  at  the  time  the  decree  is 
pronounced,  is  perfect  and  absolute. 

That  it  is  no  part  of  the  province  of  the  Court  that  fixes  the 
amount,  to  watch  over  her  subsequent  conduct  in  life;  or  to 
take  proof  of  it,  as  a  ground  of  affecting  the  right  to  an  allow- 
ance, or  its  amount 

That  her  subsequent  misconduct  no  more  impairs  her  right  to 
it,  than  such  subsequent  misconduct  would  impair  her  right  to 
dower  or  to  a  distributive  share  of  her  husband's  personal  estate, 
if  he  had  died  intestate,  and  no  divorce  had  been  pronounced. 

That  whatever  may  be  the  power  of  the  Court,  under  partic- 
ular statutes  or  in  the  absence  of  any  statute  affecting  the  ques 
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tion,  to  enlarge  or  diminish  the  amount,  sabsequently,  by  reason 
of  an  improvement  or  loss  of  the  fiacnlties ;  (the  property)  of 
either  or  of  both  of  them ;  the  allowance  is  to  be  fixed  in  view 
of  aU  the  circumstances  proper  to  be  considered,  as  they  exist  at 
the  time  the  decree  is  pronounced. 

How  she  spends  it,  no  more  concerns  the  former  husband,  or 
the  Court,  than  the  manner  in  which  any  other  woman  may 
spend  the  like  sum.  Whatever  feeling  he  may  have  on  the  sub- 
ject; in  jud^ent  of  law,  he  stands  in  the  same  relation  to  her,  as 
to  any  other  unmarried  woman  in  society. 

Her  subsequent  good  or  ill  conduct,  can  be  made  to  affect  her 
only  as  the  same  conduct  would  affect  other  individuals.  There 
is  no  law  by  which  her  misconduct,  whatever  it  may  be,  can  be 
punished  by  a  forfeiture  of  part  of  an  allowance  just  in  itself 
when  fixed,  and  adjudged  to  her  by  reason  of  her  husband's 
violation  of  his  legal  duties  to  her ;  nor  by  which  her  subsequent 
meritorious  conduct  can  be  rewarded  by  an  increased  allowance, 
at  his  expense. 

I  think  therefore,  that  the  order  appealed  from  was  properly 
granted,  on  the  ground,  that  the  facts  sought  to  be  proved,  are 
inadmissible  in  evidence,  on  the  pending  reference. 

Whether  the  motion  should  have  been  denied  for  the  other 
reasons  assigned  by  the  Judge  who  made  the  order  appealed 
from,  it  does  not  become  very  important  to  consider  flirther,  if 
the  conclusion  last  expressed  be  correct. 

The  opinion  delivered  in  support  of  the  order  in  question 
proves  quite  conclusively,  that  the  defendant  is  not  entitled  as  a 
matter  of  strict  right,  to  the  commission,  which,  by  statute,  may- 
be issued  "to  take  testimony  in  any  cause  depending  in  the 
Court  of  Chancery,"  (2  R.  S.,  180,  §  84,  [78;])  or  "inacourtof 
law,  being  a  court  of  record,"  in  an  action  in  which  "  an  issue  of 
fact  shall  have  been  joined"  (id.,  898,  §  19,  [11])  or  in  which 
"an  interlocutory  judgment  shall  have  been  obtained,"  (Id., 
896,  §  82  [24]);  even  though  some  of  the  matters  offered  to 
be  proved  were  relevant  and  material. 

The  allegations  of  extravagance  as  immaterial,  and  of  intern- 
perance  as  too  vague  and  indefinite,  are  no  justification  to  the 
Court  for  subjecting  the  plaintiff  to  any  delay  in  the  proceedings 
upon  the  reference. 
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The  previous  history  of  the  action  entitles  the  plaintiff  to 
some  consideration  in  respect  to  her  alleged  fornication  and 
vicious  mode  of  living  while  in  CaUfomia,  even  though  the 
proof  of  them  might  be  material.  The  pleadings,  verdict,  bill 
of  exceptions,  and  the  judgments  of  the  Special  and  General 
Terms  of  this  Court,  (upon  which,  in  part,  the  order  appealed 
from  was  nouide,)  show  that  she  was  charged,  by  the  defendant's 
answer  in  this  cause,  with  acts  of  adultery  with  various  persons 
who  were  named,  as  well  as  with  persons  to  the  defendant  nn- 
known,  and  that  after  a  trial  almost  without  a  parallel  as  to  its 
length,  a  jury  determined  that  each  and  all  of  tiiose  charges  were 
untrue. 

The  alleged  acts  of  fornication  now  sought  to  be  proved  were 
committed,  if  at  all,  in  California  between  May,  1868,  and  April, 
1866.  More  than  three  years  had  elapsed  after  the  plaintiff  left 
Califomia,  before  the  motion  was  made  which  resulted  in  the 
order  appealed  from. 

The  plaintiff  denies  in  the  most  unqualified  manner,  that  she 
has  been  guilty  of  any  misconduct,  of  the  character  in  question. 

The  defendant  does  not,  in  his  petition,  name  any  person  with 
whom,  (as  he  has  been  informed)  the  plaintiff  has  committed 
fornication,  nor  any  person  as  one  who  will  testify  to  any  speci- 
fied fSacts  which,  if  uncontradicted,  would  tend  to  show  that  she 
had  been  guilty  of  such  misconduct 

He  states,  it  is  true,  "  that  he  has  derived  information  of  acts 
of  intemperance,  immorality,  fornication,  and  adultery  on  the 
part  of  said  plaintiff^  during  the  period  referred  to,  firom  state- 
ments made  by  witnesses  thereof  in  some  instances,  and  firom 
careful  inquiry  as  to  &c\s  which  were  within  the  knowledge  of 
other  witnesses,  and  could  and  would  be  testified  to,  if  the  testi- 
mony was  required  or  compelled." 

He  also  states  in  respect  to  the  seventy-five  witnesses  named 
in  his  petition,  that  they  '^  are,  and  each  of  them  is,  as  your 
petitioner  is  advised  by  his  counsel  hereinafter  named,  and 
believes,  a  material  and  necessary  witness  for  the  defendant  in 
the  further  defense  of  this  action;  and  on  the  hearing  before  the 
said  referee.  That  your  petitioner  has  stated  to  John  Yan  Buren, 
Esq.,  his  counsel  herein,  who  resides  in  the  city  of  New  York, 
the  facta  which  he  expects  to  prove  by  each  of  said  witnesses; 
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and  that  he  is  advised  by  his  said  counsel,  and  believes  that 
each  and  every  of  said  witnesses  is  material  as  aforesaid." 

"That  amongst  the  witnesses  hereinafter  named  "(in  the 
petition),  "  are  several  who,  as  your  petitioner  is  informed  and 
believes,  have  had  criminal  intercourse  with  the  said  plaintiff." 

But  the  petition  does  not  designate  any  of  them,  as  the  persons 
with  whom  such  misconduct  has  been  committed,  nor  detail  any 
of  the  &cts  which  were  stated  to  defendant's  counsel,  as  the 
fiusts  which  he  expected  to  prove  by  either  of  the  witnesses.* 

Allegations  of  conduct  of  such  character  as  is  here  imputed 
to  the  plaintiff,-  if  the  defendant  possesses  any  information  in 
respect  to  it  entitled  to  any  consideration,  can  be  made  more 
specific,  and  be  established  by  witnesses  who  can  be  named  in 
a  commission. 

K  they  cannot  be,  the  Court  ought  not,  after  the  experience 
furnished  by  the  trial  of  this  cause,  to  issue  a  roving  commission 
to  examine  as  witnesses  whomever  the  defendant  may  desire, 
and  whose  character  the  plaintiff  may  not  be  able  to  prove, 
although  not  worthy  of  the  slightest  credit  in  Court  or  out  of 
it ;  in  order  to  prove  such  misconduct  with  persons  who  are  not 
named,  and  at  times  not  intimated. 

As  nothing  but  a  case  of  urgent  necessity,  should  induce  the 
Court  to  grant  a  commission  under  the  circumstances  of  a  case 
like  this,  and  in  a  condition  such  as  this  is;  some  stronger 
grounds  for  believing  that  the  £EU3t8  alleged  are  true  should  be 
shown,  than  have  been  established  in  support  of  the  defendant's 
petition. 

It  is  for  the  reason,  that  no  such  case  of  urgent  necessity  has 
been  presented;  and  because  allegations  much  more  precise  and' 
specific  based  on  transactions  alleged  to  have  occurred  in  the 
city  where  both  parties  at  the  time  resided,  have  been  fully 
tried  and  found  to  be  destitute  of  truth ;  and  because  of  the 
long  delay  in  moving  for  the  commission;  that  the  order 
appealed  firom  should,  among  other  reasons,  be  affirmed. 

To  justify  the  issuing  of  a  commission  in  such  a  case,  as  the 
present,  at  the  time  and  under  such  circumstances  as  the  one  in 
question  was  applied  for;  and  the  subjecting  of  the  plaintiff  to 
any  delay  or  expense  in  its  execution,  a  case  should  be  presented 
finee  fiK)m  all  suspicion  that  any  part  of  the  motive  in  asking  it 


702  NEW  YOEK— AUGUST,  1869. 

Forrest  v.  Forrest 

is  to  delay  or  annoy  the  plaintiff;  and  furnishing  strong  moral 
evidence  that  the  &ct8  alleged  can  be  proved;  and  that  great 
injustice  would  be  done  to  the  defendant  if  the  Court  withheld 
the  aid  necessary  to  procure  the  proper  evidence. 

The  petition  and  other  papers  on  which  the  order  appealed 
from  was  made,  do  not,  in  my  opinion,  present  such  a  case,  and 
for  that  reason  also,  the  order  should  be  affirmed. 

All  the  other  justices  concurred,  except  Pierbspont,  J.,  who 
dissented  from  that  part  of  the  opinion  which  holds ;  that  in 
fixing  the  amount  of  alimony,  the  inmioralities  and  bad  conduct 
of  the  wife  after  the  decree  of  divorce  is  pronounced  and  before 
the  amount  of  permanent  alimony  is  finally  fixed,  cannot  be 
considered  by  the  Court 

Order  affirmed. 
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ABANDONMENT. 
Vide,  MABonB  Ixburanoe,  (1-^-) 

ACCOUNT  (STATED.) 

T^NkW  TRIAL)  (9.) 

ACTION. 

1.  In  an  action  to  recover  the  posses- 
aion  of  personal  property,  brought 
by  one  who  has  oeea  appointed,  on 
proceedings  supplementary  to  ex- 
ecution, a  receiver  of  the  property 
of  a  juQgment  debtor;  and  brought 
against  such  debtor  and  his  wife  on 
an  allegation,  that  the  property  in 
(question  is  the  property  of  the  plain- 
tiff and  is  wrongmlly  detained  from 
his  possession  by  the  defendants; 
the  plaintiff  cannot  recover  on  mere- 
ly proving  that  the  property  was 
aemanded  of  the  wile  before  suit 
brought^  and  that  she  made  an- 
swer, that  her  husband  ^^did  not 
own  anything."  Livingston  v.  iSitet- 
id,  19 


2.  A  married  woman  is  not^  as  such. 
&ie  agmi  of  Ker  hiuiband,  to  respond 
to  or  act  upon  a  demand  made  upon 
her  for  the  delivery  of  property, 
which,  a  plaintiff  may  legally  re- 
quire the  husband  to  deliver  to 
him.  id. 


3.   Her  ooussion  to  comply 
a  demand,  or  to  act  in  s^v^birtb 
it;  or  an  answer  by  hertto  such  a 
d«mand  that  her  husbana|^OMi«ot 


own  anything,  will  not  subject  him 
or  her  to  an  action  to  recover  the 
possession  of  such  property,  or  to 
recover  damages  for  its  wrongful 
detention.  id, 

4  When  a  person,  who  has  been  ap- 
pointed a  receiver  of  the  property 
of  a  judgment  debtor,  demands  the 
delivery  to  him  of  personal  pro- 
perty, as  being  the  property  of  such 
debtor,  if  the  demand  is  sufficient 
in  other  respects,  the  objection  can- 
not be  taken  at  tne  trial  that  he  did 
not  exhibit)  at  the  time  of  such  de- 
mand, the  evidence  of  his  appoint- 
ment as  receiver,  if  the  remsal  to 
deliver,  was  not  placed  on  that 
ground.  id. 

5.  Where  the  owner  of  premises  in 
fee,  having  demised  the  same  for  a 
term  of  years,  dies  intestate  before 
the  expiration  of  the  lease ;  one  of 
his  heirs-at-law  can  sue  alone  to 
recover  his  aliquot  part  of  subse- 
quently accruing  rent  Jona  v. 
Fdch.  63 

6.  That  was  the  rule  before  the  Code, 
and  the  Code  has  not  affected  the 
practice  in  this  respect  id. 


7.  An  action  cannot  be  maintained  in 
this  state,  by  force  of  the  statutes 
of  1847  and  1849,  by  the  repre- 
sentatives of  a  deceased  person  to 
recover  damages  for  causing  the 
death  of  such  person  by  wrongful 
act^  default  or  neglect^  when  the  act 
^tl^bg  the  death  occurred  without 
l^pT  JbJ4>8t^  WkUfard  V.  The  Pisna- 
ma  iUtilioad  Co.  67 


f^-'*i 
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make  no  difference  between  the 
cafles  in  which  the  wrongftd  act  or 
negligence  involved  also  a  breach 
of  contract^  and  thoee  in  whidi  it 
constituted  &  naked  tort  A  com- 
mon carrier  cannot^  therefore,  bo 
held  liable  to  such  an  action,  where 
the  death  was  caused  without  the 
state,  upon  the  idea  that  he  has  bro- 
ken his  contract  to  carry  safely,    id, 

8.  By  the  common  Uw  no  action 
would  lie  for  an  injury  to  the  per- 
son which  caused  death,  and  those 
statutes,  in  contravention  of  the 
common  law,  are  special  in  their 
nature,  designed  to  regulate  the 
rights  and  responsibilities  of  per- 
sons on  our  own  soil,  and  not  to 
protect  persons  in  foreign  countriea 
The^  are  not  founded  in  any  general 
mftTims  of  jurisprudence  of  pre- 
sumed universal  application:  and 
there  is,  therefore,  no  presumption 
that  the  law  of  the  foreign  country 
is  the  same.  id, 

10.  And  our  statutes  have  no  extra 
territorial  force  to  define  or  declare 
the  legal  character  or  effect  of  an 
act  done  in  such  foreign  state,  or 
annex  to  it  responsibmties  which 
do  not  there  attach  to  it  id. 

11.  A  corporation  created  by  the  laws 
of  this  state,  and  by  its  charter  au- 
thorized to  construct  and  maintain 
a  railroad  in  a  foreign  state,  is  no 
more  liable,  under  the  statutes  above 
referred  to,  than  a  natural  person 
would  be  for  a  wrongful  act  or  neg- 
lect causing  a  death  m  such  foreign 
state.  id, 

12.  Such  a  corporation  exercises  the 
privileges  conferred  by  the  charter 
Qf  permitted  to  do  so  by  the  foreign 
state),  subject  to  the  responsibilities 
imposed  by  the  laws  of  such  foreign 
country,  and  our  courts  cannot  pre- 
sume mat  such  statutes  exist  there- 
in, id, 

13.  A  director  of  a  banking  associa- 
tion is  not  liable  to  one  who  becomes 
a  ftockholdcr,  fin:  false  statements  in 


the  articles  of  association  respecting 
the  amount  of  capital  actaaUy  sab- 
scribed  and  paid  in,  by  which  he 
was  induced  thereafter  to  become 
a  stockholder.      Mabey  v.  Adami, 

346 

14  One  who  purchases  stock  in  a 
banking  association  from  the  associ- 
ation itself  cannot  maintain  an  action 
against  a  director  of  the  assodatioa 
for  violations  of  the  statute  relating 
to  moneyed  corporations  which  oc- 
curred before  he  became  a  stock- 
holder^  although  the  value  of  the 
stock  IS  depreciated  by  reason  of 
such  violations  of  the  statute.     O, 

15.  A  complaint  in  an  action  to  re- 
oovor  from  a  director  damages  for 
&lsely  and  fraudulently  representing 
that  the  stock  of  a  bank  is  worth 
par,  by  which  the  plaintiff's  intesp 
tate  was  induced  to  purchase  etodc 
from  the  bank,  when,  in  truth  the 
stock  was  worthless  and  of  no  value 
and  was  wholly  lost^  is  bad,  when  it 
does  not  aver  that  the  defendant 
knew  that  the  stock  was  not  worth 
what  he  represented  it  to  be,  nor 
that  the  defendant  made  the  repre- 
sentations with  the  intent  to  induce 
the  plaintiff  *s  intestate  to  become  a 
purchaser.  O. 

16.  Specifications  of  losses  sostained 
by  reason  of  becoming  a  stockholder 
in  an  insolvent  banking  association 
by  being  compelled  to  contribute 
under  the  statute  to  the  pavment 
of  its  debts,  are  only  particalarB  of 
damage,  and  do  not  alone  constitute 
causes  of  action ;  whether  they  can 
be  recovered  or  not  depends  on  the 
sufficiency  of  other  parts  of  the 
complaint  to  charge  tne  defendant 
with  liability  therefor.  O. 

17.  Banking  associations  organized 
under  the  general  banking  law  are 
within  the  provisions  of  the  Revised 
Statutes,  to  prevent  the  insolvracy 
of  moneyed  corporations.  (1  B.  SL 
part  l,ch.  18,  tit  2,  art  1,8 10.)  id 

18.  Where  one  of  two  servant  of  a 
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eommon  princupal,  is  injured  by  the 
neg^gonoe  of  the  other  while  en- 
gaged in  tiie  same  general  business^ 
soch  principal  is  not  liable  for  the 
injuty.    Eari  v.  MaOlard,  591 

19.  Where  an  employee  in  entering 
the  building  of  his  employer,  in  the 
ordinary  course  of  liis  business,  &lls 
through  an  open  hatchway  and  is 
killed,  and  the  evidence  given  tends 
only  to  the  conclusions,  that  when- 
ever the  hatchway  was  rightfully 
opened,  it  was  by  the  order  of  the 
defendant  or  of  a  particular  agent^ 
and  that  in  the  latter  case  such 
agent  always  stood  by  it  when  it 
was  ageiL  to  guard  against  accv- 
dentSj  and  that  on  the  occasion  in 
question  it  was  opened  without  the 
knowledge  or  permission  of  such 
particular  agent  or  of  the  defendant, 
oy  the  unauthorized  act  of  a  fellow- 
servant  of  the  deceased;  the 
conclusion  of  law  ie^  that  the  de- 
ceased, if  himself  without  &ult  or 
negligence,  was  killed  not  bv  the 
neglect  or  de&ult  of  his  employe^ 
but  of  his  fellow-servant  id. 

20.  A  verdict  for  the  plaintiff,  upon 
evidence  which  only  tends  to  prove 
such  a  state  of  facts,  will  be  set 
aside,  as  contrary  to  evidence,     id, 

Vide^  AoRBEiaanL  (1, 10-12.) 

Bills  or  Ezobanob  akd    Pko- 


rNoTBS,  (6-12, 13-15.) 
Dbdication,  (1-3.) 
EvromoB,  (25.) 
HuBBAiro  Ajn>  Win,  (1,  2,) 
Municipal  Ck)itPORATioN,  (1,  4^ 

5.) 
PABTinov,  (1,6^) 

PABTNBBgmP:    (8,9.) 

Patmbmt,  (1,  4) 

pRAonoB,  Mfi^  Pabtom^  (1,  3.) 


AGKEEMKNT. 

Charies  Hoyt,  the  plaintiff's  asi 
by  an  agreement  in  writing, 
June  9,  1855^  contracted  to  pur- 
88 


chase  of  the  defendants  a  steamboat, 
for  $32,000,  and  pay  $12^000  in 
cash  on  or  before  the  15th  of  said 
June,  and  the  other  $20,000  in  four 
months,  to  be  satisfactorily  secured, 
and  the  defendants  agreed  to  deliver 
to  him  a  bill  of  sale  when  the  cash 
payment  was  made. 

Failing  to  pay  the  $12,000,  on  the 
15th,  the  defendants  received  from 
him  on  the  16th  $12,000  cash,  and 
four  checks  maturing  on  the  22d  for 
$4,500  eadi,  and  left  a  bill  of  sale 
with  J.  J.  S.,  accompanied  by  a 
written  memorandum,  directed  to 
said  J.  J.  8.,  and  ragned  by  all  the 
parties,  which  stated  the  considera- 
tion of  the  sale  to  be  $32,000,  the 
receipt  by  the  defendants  of  the 
$12,000  cash,  and  of  the  four  checks, 
and  that  "  we  all  agree  that  the  'bill 
of  sale  of  said  boat  to  Charles  Hojrti 
shidl  be  left  in  your  hands,  and  to 
be  delivered  to  said  Charles  Ho^ 
when  he  shall  have  paid  his  said 
four  checks  for  $18,000." 

1.  Hddf  that  in  an  action  to  recover 
back  the  $12,000,  on  the  ground 
that  the  plaintiff  was  at  liberty  to 
treat  the  said  agreement  as  rescin- 
ded; it  was  Decenary  to  prove  a 
tender  by  the  plaintiff  to  the  de- 
fendants before  suit  brought,  of  the 
amount  due,  and  a  refusal  by  the 
defendants  to  deliver  a  bill  of  sale 
of  the  boat    Ebffi  v.  EaO.         42 

2.  Edd,  also,  that  J.  J.  a  was  not 
an  agent  or  the  defendants  in  any 
such  sense,  that  a  valid  tender  could 
be  made  to  him,  after  the  checks 
had  matured  and  been  protested. 
That  it  was  clearly  so  on  the  ftcts 
of  this  case,  as  tlie  defendants  be- 
fore the  alleged  tender  (;which  was 
made  on  the  Ist  of  August,  1855) 
had  notified  J.  J.  8.  not  to  receive 
anv  money  if  offered  to  him,  but  to 
refer  the  plaintiff  to  a  third  person 
who  was  named ;  which  facts  were 
communicated  and  reference  dven 
to  the  plaintiff  when  the  aluBged 
tender  was  maoe.  tdL 


706 


iin>sx. 


8.  Beldj  also,  that  on  such  a  state  of 
&ctBy  the  plaintiff  might  seek  the 
person  to  whom  he  had  been  so 
referred,  or  the  defendants,  at  his 
Section,  and  make  a  proper  tender 
to  either;  but  not  naymg  made 
a  tender  to  either,  the  defendants 
were  not  in  defiuilt^  and  the  plain- 
tiff oould  not  recover  in  this  action. 

icL 

4.  Bddf  also,  that  the  written  memo- 
randum of  the  16th  of  June,  1855, 
contained  no  clauses  of  contract^ 
which,  by  their  terms  or  legal  im- 
port, were  in  conflict  with  a  separate 
agreement^  that  the  $2,000  &ould 
be  abated  from  the  contract  price, 

ri  the  condition  that  the  four 
ks  were  paid  at  maturity,  and 
upon  that  condition  only ;  and  that 
it  was  erroneous  to  reject  evidence 
of  a  parol  agreement  to  that  effect 

id, 

6.  The  written  me^norandum  of  the 
sixteenth  of  June,  is  to  be  regarded 
as  an  instruction  to  the  depositary 
of  the  bill  of  sale,  to  deliver  it  on 
the  payment  of  the  checks  at  ma- 
turity, and  neither  authorised  him 
to  deliver  the  bill  of  sale  if  they 
were  not  paid  at  that  time,  nor 
constituted  any  evidence  of  an 
agreement  by  the  parties  that  it 
should  be  delivered  if  such  checl^ 
were  not  paid  when  due;  and  if 
in  connection  with  the  other  papers 
it  be  regarded  as  expressing  the 
whole  agreement  between  the  par- 
ties, then  (in  the  absence  of  any 
parol  proof  respecting  the  abate- 
ment of  $2,000,  from  the  price  of 
$32,000),  this  memorandum  would 
not  warrant  the  plaintiff  to  claim 
the  bill  of  sale  unless  he  paid  the 
chedcs  on  the  very  day  they  nuk- 
tured.    iV  WooDRurr,  J.  id,  I 

d  The  defendants  in  New  York  on 
a  negotiation  for  the  sale  of  coals 
which  were  then  at  sea  on  a  vessel 
bound  for  Panama,  received  from 
the  owner  the  bill  oi  lading  and 
•©reed  to  fi>rward  it  to  their  coc-  . 


respondents  at  Panama  with  in- 
structions that  if  the  defendanU' 
engineer  on  board  their  steamship 
W.  Scott  or  Cortea  "i4)proves  their 
quality  for  use  on  board  that  vessel 
uiey  are  to  receive  the  same,**  and 
also  that  '<on  learning  that  the  coals 
are  approved  by  our  engineer  at 
Panama,  we  shall  be  prepared  to 
pay  you,"  Ac,  the  price  being 
named.  A  memorandum  at  the 
foot  of  this  agreement  stated  the 
coals  to  be  200  tons  Blackheath, 
67  6-20  tons  of  Wyoming.  The 
engineer  at  Panaoia  did  not  ap- 
prove of  the  coals  but  certified  that 
the  coal  '*  is  not  suitable  for  steam- 
ship's use  on  this  coast,  it  being  too 
hard  to  bum  without  the  aid  of 
Mowers."    HeW: 

7.  (1.)  That  the  defendants  were  not 
bound  to  receive  or  pay  for  the 
coals.    Heron  v.  Davis.  336 

8.  (2.)  Proof  that  Blackheath  and 
Wyoming  coals  were  always  hard 
coals  and  of  unifc»in  hardness  (fid 
not  alter  the  case.  *i 

9.  (3.)  It  was  not  the  duty  of  the 
purchasers    to   put   blowers    into 

th«r  steamships  to  adapt  them  to 
bui\hard  coal  ii^ 

10.  (4.)  ol^  question  by  the  agree- 
ment ^efeSp*  *o  ^^  engineer  had 
reference  td#«  fitness  of  the  coab 
for  use  on  th^^**^*"*^'  ^^  ^ 
not  merely  to^^'  quality  in  the 


sense  of  beins  iS 
kind.  ^^ 


I  or  bad  of  their 
id. 


Where  a  defendant^  S?E?'^ 
between  him  and  the  plJ^i^ 
chases  with  his  own  monS,!!^ 
and  bonds  for  the  plainti^^ 
commission  specified,  and  turrmi 
hoW  them  until  a  day  naSecfl 
then  sell  them  for  the  plaintiflf  •  a» 
tiie  plaintiff  deposits  with  the  d^ 
fendant  a  sum  of  money  as  security^ 

watch   the   market  value   of  the 
stock  and  bonds  while  the  defend- 
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ant  is  to  so  hold  them,  and  in  case 
of  a  decline  in  such  value  to  give 
him  additional  security  against  loss, 
and  if  he  fails  to  do  so,  that  the 
defendant  may  sell  the  stock  and 
bonds  at  the  brokers'  board  in  the 
'  city  of  New  York;  that  their  mar- 
ket value  as  between  the  parties 
should  be  the  price  at  which  they 
were  bought  and  sold  at  the  daily 
meeting  of  said  board  of  brokers ; 
and  on  the  31st  of  October,  1855,  ou 
demand  of  the  defendant^  $1,012.25 
of  additional  security  was  furnished 
to  him ;  and  on  Saturday,  the  3d  of 
November,  1855,  the  market  value 
of  said  stock  and  bonds  was  such 
that  with  the  securities  then  held 
by  the  defendant^  he  was  fully  se- 
cured against  loss;  and  ou  Monday, 
the  5th.  (the  stock  fiilling  in  the 
market,)  Uie  defendant,  wi&out  no- 
tice to  the  plaintiff  and  without  his 
consent  sold  the  stock  and  bonds 
at  the  orokers'  board  at  their  then 
highest  market  value,  and  at  prices 
amounting  in  all  to  $16,850,  which 
was  $156.63  less  than  the  plaintiff 
owed  him  on  a  settlement  made  on 
the  basis  that  the  sale  was  autho- 
rized; whereas,  charging  the  de- 
fendant with  their  market  value  on 
the  day  until  which  he  had  agreed 
to  hold  them,  there  would  be  due 
to  the  plaintiff  on  the  latter  day, 
the  sum  of  $1,093.16,  it  was  held : 

11.  ( 1.)  That  the  plaintiff  wa&  not  in 
defiuilt^  by  reason  of  not  having 
anticipated  on  the  morning  of  the 
5th,  that  the  value  of  said  stock 
and  bonds  would  decline  on  that 
day,  and  by  not  having  given  to 
the  defendant  additions  security 
on  that  day  before  the  board  of  bro- 
kers met    Andirtw  v.  CUrht,  585. 

12.  (2.)  The  plaintiff  not  being  in 
default  up  to  die  time  of  the  sale 
of  the  stock  and  bonds  by  the  de- 
fendant; such  a  sale  was  unautho- 
rized and  illegal,  and  the  defendant 
by  reason  thereof  is  liable  for  the 
DEMrket  value  of  said  stock  and 
bends  on  the  last  day  of  the  period 


during  which  he  had  agreed  to  hold 
them.  id, 

13.  (3.)  According  to  the  substance 
and  legal  effect  of  the  transaction, 
the  stock  and  bonds  when  so  pur- 
chased became  the  property  ot^the 
plaintiff,  subject  onlv  to  thMefend- 
ant's  lien  thereon  K>r  his  advances 
and  commissions.  tidL 

V%de  Dbdigatiok,  (1-3.) 

Husband  AND  Wife,  (1,  2.) 
Pabthbrship,  (1-4) 
Patment,  (1.) 


ALIMONY. 

1.  Where  a  woman  is  divorced  ftom 
her  husband  by  reason  of  his  adul- 
tery, her  right  to  such  suitable 
allowance  as  may  be  just,  having 
regard  to  the  circumstances  of  the 
parties  respectively  as  they  exist  at 
the  time  the  decree  is  pronounced, 
is  perfect  and  absolute.  Forrest  v. 
Fm-esL  661 

2.  Although  a  subse<}uent  change  in 
the  pecuniary  condition  of  the  par- 
ties may  make  it  proper  for  the 
Court  to  modify  the  amount  of  the 
allowance ;  it  cannot  be  changed  by 
reason  of  the  subsequent  extrava- 
gance or  immorality  of  the  pUdntiE 

3.  The  parties  to  a  marria^  contract 
by  virtue  of  its  solemnization  and 
the  relations  thereby  established,  ao- 
quire  certain  legal  rights,  as  against 
each  other,  which  cannot  be  forfeit- 
ed except  for  some  breach  of  matri- 
monial duty.  The  misconduct  of  a 
wife,  (who  has  obtained  a  divorce 
by  reason  of  the  adultery  of  her 
husband,)  subsequent  to  the  decree^ 
is  no  violation  of  any  matrimonial 
duty  on  her  part;  as  from  the  time 
of  such  decree  she  owes  none,    id, 

4.  Where,  after  a  divorce  has  been 
decreed  and  the  amount  of  permsc 
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nent  alimony  to  be  paid  has  been 
fixed  by  it^  so  nauch  of  the  decree 
as  fixes  the  alimony  is  reversed  and 
a  reference  is  ordered  to  ascertain 
the  proper  amomit  to  be  paid ;  the 
defendant  is  not  at  liberty  to  prove 
on  such  reference,  immoralities  of 
the  plaintiff  occorring  between  the 
date  of  such  decree  and  the  exe- 
cution of  such  order  of  reference ; 
and  a  motion  for  a  commission  to 
examine  witnesses  to  prove  such 
facts  will  be  denied.    '  icL 

5.  Tlie  Superior  Cotirt  of  the  city  of 
New  York,  being  authorized  to  take 
cognizance  of  and  hear  and  deter- 
mine an  action  for  a  divorce,  is,  in 
respect  to  sudi  action,  vested  with 
all  the  powers  of  the  late  Court  of 
Chancery  in  respect  to  the  subject 
matter  of  such  action,  and  which 
that  Court  might  rightfully  exercise 
to  possess  itself  of  the  ixdbrmation 
requisite  to  decide  the  suit^  or  make 
any  interlocutory  order;  or  any  or- 
der or  decree  in  it  subee<juent  to  a 
determination  of  the  main  points 
of  controversy,  according  to  justice 
and  equity.  id, 

$.  Thouflh  in  such  an  action  it  may 
have  the  power  to  issue  a  commis- 
sion to  examine  witnesses  orally, 
to  obtain  testimony  to  be  used  on 
a  reference  to  ascertain  the  proper 
amount  of  alimony  to  be  paid ;  such 
a  commission  should  not  be  issued 
with  a  stav  of  proceedings,  except 
in  a  case  iree  m>m  suspicion,  that 
any  part  of  the  motive  m  applving 
fin-  it^  is  to  delay  or  annoy  the  plain- 
tiff; nor  unlefls  it  appears  that  great 
injustice  would  probably  be  done  to 
the  applicant  if  such  a  commission 
should  be  denied.  uL 

7.  When  a  reference  for  such  a  pur- 
pose has  been  ordered,  either  party 
may  move  in  it^  and  the  omission 
of  the  plaintiff  to  notice  it^  will  not 
of  itsof  excuse  the  laeha  of  the 
defendant)  in  not  applying  for  a 
commission  with  reasonaUe  dili- 
gence, id. 


8.  When  a  reference  is  ordered  to  a»- 
certain  the  proper  amount  of  alimo- 
ny to  be  paid,  upon  the  reversal  of 
so  much  of  a  decree  for  a  divorce 
as  fixed  the  amount  of  permanent 
alimony;  neither  party  is  entitled 
to  a  commission,  as  a  matter  of 
strict  right,  (under  2  R.  S.,  180, 
§  84,  or  under  2  B.  S.,  393,  §  19, 
or  under  2  R.  8.,  396,  §  32,)  to  pb- 
tain  testimony  to  be  used  on  snch 
reference.  id, 


Fitis,  FlucnoB,  TlUs^  Asumnanaam 
BT  A  Referes. 


ANTE-NUPTIAL  SETTLE- 

HENTa 

1.  An  ante-nuptial  settlement  made 
in  New  Jersey,  where  the  wife  re- 
sided, conveying  a  wife's  pr<»)erty, 
real  and  personid,  to  trustees  for  her 
separate  use  during  her  life  and  af- 
ter her  death  to  the  use  of  those 
who  as  her  next  of  kin  and  heirs- 
at-law  may  be  entitled  thereto,  as 
intestate  estate,  subject  to  a  life  es- 
tate in  her  husl^and  if  he  survive  her, 
will  not  be  set  aside  on  her  apfdica- 
tion  during  the  coverture,  after  issue 
bom,  on  the  ground  that  she  vras 
an  infant  when  the  settlement  was 
made.    Wetmare  v.  Kitm^n^        321 

Z  Independent  of  the  statutes  of  1848 
and  1849  for  the  more  effectual  pro- 
tection of  married  women  a  female 
in&nt  is  bound  by  a  settlement  of 
her  personal  estate  made  in  con- 
templation of  marriage.  id, 

3.  Such  a  setUement  of  her  real  estate 
is  voidable  only,  and  may  be  avoided 
after  she  becomes  of  age. 

But  whether  she  could  avoid  such 
settlement  during  the  coverture 
Quaertt  That  she  may  with  the 
concurrence  of  her  husband  and  by 
deed  duly  acknowledged.  (See  opin- 
ion of  HomiAif ,  J.)  ti 
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4b  Whether,  anoe  the  statutes  of 
1848  and  1849,  she  may  not  avoid 
any  settlement  made  while  an  in- 
fant {See  opinion  of  Boswobth,  X) 


.ISSIGNEE, 

Of  a  leasee  who  accepts  the  term; 
liability  of  for  rent    Young  v. 


ASSIGNMENT. 
Tid^  Rkcbiteb,  (5,  6.) 

ATTORNEY  AT  LAW. 

L  An  attorney  at  law  may  consent 
that  a  judgment  obtained  by  the 
plaintiff,  his  dient^  upon  the  defend- 
ant's failure  to  answer,  be  vacated 
and  the  defendant  allowed  to  an- 
swer; on  a  state  of  facts  on  which 
the  Courts  according  to  its  custo- 
mary practice,  would  make  an  order 

.  to  that  effect    ClvMsman  v.  MerkeL 

402 

2L  Such  a  consent  and  the  fidlure  of 
the  defendant  before  judgment  re- 
covered are  not  alone  sufficient  evi- 
dence of  negligence  which  will  de- 
fi^t  an  action  brought  by  the  attor- 
ney to  recover  for  his  services  as 
such  attorney  in  the  suit^  in  which 
such  consent  was  given.  id, 

3h  In  an  action,  by  an  attorney  to 
recover  for  his  services  in  such  a 
suit,  it  is  erroneous  to  permit  the 
plaintiff  to  prove,  as  evidence,  the 
opinions  of  a  witness,  that  it  was 
not  the  purpose  of  openin?  such 
default^  to  enable  the  defendant 
against  whom  judgment  had  been 
recovered  by  default^  to  put  his  pro- 
perty out  of  his  hands.  td 

4  An  attorney,  when  he  consents  to 
vacate  a  regular  judgment^  without 
the  knowledge  of  his  chent^^  acts  at 
the  peril  of  oeing  held  responsible 


for  any  loss  which  may  be  shown 
to  have  necessarily  resulted  firom 
that  act^  and  which  would  have 
been  avoided  if  his  cUent  had  been 
advised  of  the  recovery  of  the  judg- 
ment and  of  the  apphcation  to  va- 
cate it^  by  his  then  knowing  and 
being  able  to  disclose  facts  which 
would  have  induced  the  Court  ac- 
cording to  its  customary  practice  to 
require  security  to  be  given  for  the 
payment  of  such  sum  as  might  be 
recovered,  as  a  condifion  to  opening 
the  default^  and  staying  proceedings 
on  the  judgment  recovered  thereon. 

id. 

5.  A  referee  cannot  receive  evidence 
against  the  objection  and  exception 
or  a  party,  and  reserve  to  himself  the 
power  of  retaining  or  rejecting  it  at 
the  conclusion  of  the  proceeding 

id 

6.  In  such  an  action,  it  is  not  erro- 
neous to  reject  evidence  that  at  the 
time  of  vacating  the  default^  the 
judgment  debtor  had  property  out 
of  which  the  judgment  could  have 
been  collected,  when  no  evidence 
has  been  given  of  such  negligence 
of  the  attorney  in  opening  the  de- 
fault)  as  will  affect  his  right  to  re- 
cover for  his  services,  and  when 
such  fact  with  the  other  evidence 
given  or  offered  to  prove  negligence 
is  insufficient^  to  establish  it  prima 
fade.  id 

7.  Opinions  of  witnesses,  as  to  the 
value  of  the  services  of  an  attorney 
or  counsel  in  a  particular  suit^  are 
incompetent  as  evidence,  when  they 
are  ignorant  of  the  services  actually 
rendered.  icL 

The  orderly  method  of  proof  is  to 
show  the  services  actually  per- 
formed, and  the  circumstances  un- 
der which  they  were  performed ;  and 
their  value  by  persons  acquainted 
with  such  services  and  having  a 
knowledge  of  the  prices  usually 
paid  (when  they  are  not  fixed  by 
law).  id 
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AVERAGE. 

B. 

BANK  DIRECTOBa 

Am  to  liability  of;  see  Aonoir,  (13  to 
16.)  As  to  power  of;  under  the 
grant  of  witBority  to  make  by-laws, 
vide  OoBFOiUTioii,  (1  to  5.) 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTEa 

L  Where  a  negotiable  promissory 
note  is  made  and  delivered  to  the 
payee  upon  such  fraadulent  repre- 
aeotationS)  that  it  is  not  valid  in  his 
handSj  and  a  collection  of  it  by  his 
indorsee  would  operate  as  a  fraud 
upon  the  maker;  and  such  payee 
indorses  and  delivers  that  and  odier 
notes  to  his  landlord  T  being  at  the 
time  indebted  to  him  tor  rent,  past 
due),  upon  an  agreement,  that  the 
same  are  "to  be  credited  to  the 
account  of  the  indorser,  against  the 
bills  of  the  indorsee,  for  rent,"  and 
some  of  such  notes  do  not  mature 
untQ  after  another  quarter's  rent 
will  fall  due ;  the  indorsee  does  not 
thereby  become  a  holder  for  value, 
in  such  sense  that  the  note  in  his 
hands  cannot  be  impeached  by 
proof  of  the  facts  whicn  would  de- 
feat a  recovery,  in  a  suit  upon  it  by 
the  payee  The  K  T,  Bcchange 
Ch,y.DeW6lf.  86 

2.  The  true  construction  of  such  an 
agreement  is,  that  the  sums  which 
the  indorsee  may  realize  from  such 
notes,  shall  be  credited  to  the  in- 
dorser,  and  that  he  shall  remain  lii^ 
ble  for  any  deficiency.  The  indor- 
see did  not,  thereby,  abandon  his 
dum  against  the  indorser  for  the 
rent  id, 

3.  To  make  foich  an  indorsee  a  holder 
for  value,  in  such  sense  that  the  fiut 


that  the  note  was  obtained  by  tha 
payee  from  the  maker  by  fraud  can- 
not be  made  available  by  the  maker 
as  a  defense  to  an  action  against 
him,  the  indorser  and  indorsee  muai 
have  intended,  and  in  effect  agreed 
that  the  transfer  and  acceptance  of 
the  notes  so  indorsed  should  extin- 
guish the  pre-existing  debt         id. 

4.  The  acceptance  of  the  note,  bOl  or 
check  of  a  third  person  fit>m  the 
payee,  in  payment  of  a  precedent 
debt^  and  giving  an  unqualified 
credit  thereror  in  extinguishment 
of  a  corresponding  amount  doe  is 
receiving  the  same  for  a  valuable 
consideration,  and  the  holder  is  en- 
titled to  recover  thereon  although 
the  drawer  or  maker  has  received 
no  consideration  therefor,  but  ad- 
vanced the  same  for  a  special  pur- 
pose, under  such  circumstances  that 
the  payee  could  not  recover  thero- 
on.    Purchaae  v.  MatUton.         310 

5.  An  instrument  in  the  following 
form,  viz.  ; 

"$500. 

^'GoLUMBUB,  March  Ist^  1853. 
"Messrs.  Jdtm  Steward,  Jr.,  &  Ca: 
Please  pay  to  the  order  of  Ardii- 
bald  H.  Lowery  the  sum  of  five 
hundred  dollars^  on  account  of  24 
bales  cotton,  shipped  to  you  as  per 
bill  lading  by  steamer  Colon!ao, 
inclosed  to  you  in  letter. 

"  SnUPPLSMAK  &  BOTCB." 

is  a  bin  of  exchange.  Lowery  v. 
Steward.  505 

6.  An  unconditional  order  upon  A  to 
pay  a  sum  certain  to  the  order  of  a 
person  therein  named  is  none  the 
\e^  a  bill  of  exchange  because  it 
roecifies  the  account  which  forma 
tne  consideration  of  the  order.     tcL 

7.  In  the  Stote  of  New  York  the 
drawee  of  sudi  an  order  is  not  liable 
as  acceptor  of  a  bill  of  exchange  if 
he  has  not  accepted  the  same  in 
writmg.  id, 

8.  A  letter  written  to  the  drawers  of 
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the  draft  aboTe  described  assuring 
them  that  such  draft  shall  be  hon- 
ored finom  the  proceeds  of  the  cot- 
toD)  does  not  make  the  drawees 
liable  as  acceptors  of  a  bill  of  ex- 
change to  the  payee  to  whom  it 
was  subeequenthr  remitted  in  pay- 
ment of  a  debt  due  by  the  drawers 
to  him.  td 

9.  But  where  a  shipment  of  cotton  is 
made  to  J.  &  &  (^>.,  and  the  bill  of 
lading  is  forwarded  to  them  in  a 
letter  advising  them  of  the  shipment 
and  also  adrising  them  that  a  draft 
has  been  drawn  on  them  for  $500 
in  favor  of  A.  H.  L.,  payable  when 
the  cotton  is  sold;  and  thereupon 
the  drawees  and  consignees  by 
letter  promise  the  drawers  that  the 
draft  shall  be  paid  out  of  the  pro- 
oeeds  of  the  cotton,  and  on  applica^ 
tion  of  A.  H.  L.,  the  same  promise 
is  verbaUy  made  to  him,  and  such 
oottcn  is  sold  and  the  proceeds  ex- 
oeed  the  amount  of  the  draft^  the 
drawees  are  liable,  without  any 
formal  acceptance,  for  the  amount 
<^  the  draft)  to  A.  H.  I4  id. 

IOl  Although  the  drawees  in  such 
case  may  have  a  right  to  require 
the  production  and  presentation  of 
the  draft  by  A.  H.  L.,  yet  mere 
dela^  in  its  presentation  will  not 
justify  them  m  approfMriating  the 
proceeds  of  the  cotton  to  other  uses, 
even  with  the  consent  of  the  con- 
signors by  whom  the  draft  is  drawn. 

id, 

IL  By  accepting  the  consignment 
and  promismg  to  spply  its  proceeds 
to  the  payment  01  the  draft  they 
became  trustees  in  respect  to  sudb 
proceeds  and  bound  to  account  to 
A.  H.  L.,  and  the  consent  of  the 
drawers  will  not  iustify  a  different 
i^ropriation  of  the  fond.  id. 

1%  Although  evidence  is  received  by 
•  a  referee  on  a  trial  before  him 
which  is  in  logaX  strictness  inad- 
missible; yet  if  the  Court  can  see 
that  by  no  possibility  it  could  have 
affected  the  result  of  the  trial  the 


judgment  wiU  not  be  revened  for 
the  error  committed.  id 

13.  The  indorsee  of  a  note  payable 
to  the  order  of  an  insurance  com- 
pany and  purporting  to  have  been 
mdorsed  by  such  company  by  its 
president;  in  an  action  against  the 
maker  in  which  the  allegation  of  an 
indorsement  by  the  company  is 
denied,  cannot  recover,  without 
proving  that  the  president  was  in 
fact  authorized  to  mdorse  it^  or  had 
been  held  out  by  the  company  as 
authorized  to  indorse  such  pi^r  in 
its  name.  Tfie  Marine  Bank  of  IA0 
{%  of  Neu>  York  v.  Clementt.  600 

14  The  president  of  an  insurance 
company,  when  not  authorized  by 
its  cnarter  or  by-laws  to  do  so,  has 
no  authority  as  president,  to  indorse 
and  negotiate  notes  belonging  to  it 

id, 

15.  An  indorsee  of  a  note  payable  to 
the  order  of  an  incorporated  com- 
pany, who  takes  it  under  an  indorse* 
ment  purporting  to  have  been  made 
by  its  president  or  other  agent^  takes 
it  at  the  peril  of  being  Me  to  show, 
when  his  title  is  questioned,  that 
the  person  assuming  to  indorse  it 
in  the  name  of  the  company,  had 
authority  to  do  the  act  tdL 

Vuk,  GomnsB-ouaic,  (2  to  4) 

PUADINO,  (1,  5.) 

Yabloioi,  (1L) 


CASES; 

Deotobd  nr  thi  N.  Y.  Sumaos  Coim; 
ArmiMBD,  Rkvbrsid,  Approvbdok 
Overruled  ;  bt  the  Coort  or  Ap- 
peals. *^^ 

1.  -ffi«tf«narv.4»ro,  (2Bosw.,646,) 
affirmed,  18  N.  Y.  R,  48. 
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2L  Cm^vwe  r.  SmUk,  (5  Duer,  495,) 
affinned,  18  N.  T.  k,  79.    • 

3.  Su^dam  t.  Bsrfter  (6  Doer,  34,) 
TOTened,  18  N.  T.  fi.,  468. 

4  JHbB  V.  Naglar,  (6  Duer^  71,) 
reveraed,  on  a  sinc^e  question  of 
eTidenoe  onlj,  in  other  reelects 
approved,  18  N.T.R,  588. 

5.  Fry  ▼.  BmneA^  (4  Doer,  247). 
The  rule  tiiat  punitive  damafpes  mar 
be  awarded  m  an  action  for  Ubel, 
affirmed,  in  BwU  t.  BenneU,  19  N. 
Y.  R.,  173. 

6.  Bayi  ▼.  7*%omjJioii'«  Encuior,  (3 
BoOTT.,  267,)  affirmed,  19N.T.B., 
207. 

7  Audk  y.  And;  (1  Boew.,  431,) 
although  the  grounds  on  whidi  it 
was  decided  were  not  considered, 
nor  the  case  cited,  is  oTerruled  by 
Moort  T.  Cro$»,  19  N.  T.  JL,  227. 

8.  StUweU  T.  Stty^lm,  (6  Duer,  63,) 
reversed,  19  N.  T.  R.,  401. 

9.  KOektm  v.  Stevem,  (6  Duer,  463,) 
affirmed,  19  N.  Y.  R.,  499. 

10.  BladsOock  ▼.  The  New  York  and 
Erie  BaOroad  Oo.,  (1  Boew.,  77,) 
affirmed,  by  the  Court  of  Appeals, 
at  its  October  Term,  1859. 

11.  The  Centred  Bunk  ef  BrooUyn  v. 
Xofi^,  (1  Bosw.,  202,)  affirmed  at 
the  same  term. 

12.  De  Zeng  v.  Fyfo,  (1  Bosw.,  335,) 
affirmed  at  the  same  term. 

13.  Oolegrove  r,  K  T,  and  New  Ha- 
ven BaOroad  Co,  (6  Duer.  382), 
affirmed,  December  23,  1859. 

14.  Draper  v.  Snow  (6  Duer,  662), 
affirmed  December  23,  1859. 

15.  Peacock  y,  N.  T.  lAft  Insurance 
Co.  (1  Bosw.,  338),  affirmed,  De- 
cember 23,  1859. 


GHABTKR  PARTY. 

Where  bj  the  terms  of  a  charter 
party,  the  plaintifis  chartered  a  ves- 
sel to  the  defendants  "for  a  voyage 
firom  New  York  to  Buenos  Ayrea^ 
calling  at  Montevideo  for  orders^ 
and  from  either  one  of  those  ports 
to  a  pcM-t  in  the  United  Suites^ 
between  New  Orleans  and  Boston, 
or  to  a  port  in  Great  Britain,  or  in 
the  English  channel  between  Havre 
and  Hcmburgh  both  induded,  caB- 
ing  at  Hamburgh  for  orders;'*  and 
a^eed  therein  to  take  and  receive 
on  board  "during  the  voyage  afiore- 
said"  all  such  lawfbl  gtx)da  as  tfao 
defendants  "may  thizik  proper  to 
ship^  anvthing  haaardous  or  oontr*- 
band  of  war  excepted;"  and  tfao 
defendants  thereby  agreed  to  hire 
said  vessel  as  aforesaid  on  these 
terms,  via.: 

F%reL  They  "engage**  to  fiinuab  a 
cargo  of  20Q,0(S>  feet  of  pine 
ber  "fix)m  New  Yo*  to  '^ 
Ayres,  calling  at  Montevideo  for 
oi^ra,  and  from  either  one  of  those 
ports  a  fell  and  complete  cargo  of 
dry  lude|L  with  boms  lor  smal 
stowage  ir  required." 

Second,  They  "do  ferther  engage  to 
pay.  .  .  f<»r  the  charter  or  freight 
of  tne  said  vessel  durins  the  voyage 
aforesaid,  in  manner  fcSowing,  tiuii 
is  to  say :  "For  the  200,000  feet  of 
lumber  out  to  Buenos  AyreS|  or 
Montevideo,  freight  free  :*' 

"For  the  hides,  six  pounds  steriin^ 
with  (5  per  cent)  five  per  cent  pri- 
mage per  ton  of  ^240.  lbs.,  fi^ee  firora 
all  commissioDs,  payable  in  cash, 
without  credit  or  discount  If  other 
goods  are  shipped,  freight  to  be  at 
proportionate  rates.  Lining  hidat 
free  of  freight;*'  and  where  such 
voyage  has  been  performed  and  the 
lumber  carried ;  and  because  no  diy 
hides  could  be  procured  a  fell  cwgo 
of  bones  and  bone-ae^  being  ^ 
tons,  was  shipped  at  Buenos  Ayres- 
and  carried  thence  to  Southampton; 
and  it  a{^>earing  on  the  trial  that  a 
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ibil  cargo  of  dry  hides  fbr  said  vessel 
would  oe  250  tons,  and  that  the 
current  rate  of  freight  thereon  was 
eighty  shillings  steriing  a  ton;  and 
on  bone  and  bone-ash  was  thirty- 
five  shillings  sterling  a  ton;  it  was: 

1.  Eeldj  that  the  plaintiffs  were  not 
entitled  to  recover  the  same  sum  as 
if  a  cargo  of  dry  hides  had  been 
carried.    Neban  v.  Hecknagd,    459 

2.  JSbU^  also,  that  the  rule  of  damages 
was  me  current  rate  of  freight  on 
the  bone  and  bone-ash;  increased 
in  such  proportion  as  the  stipulated 
price  for  carrying  a  cargo  of  dry 
Ikides  exoeeded  the  current  rate  of 
freight  on  dry  hides  fixmi  Buenos 
Ayres  to  Southampton,  at  the  time 
the  bone  and  bone-ash  were  shipped. 

uk 

3  (BoswoRTH,  J.,  dinenlfld,  holding 
that  the  agreement  to  fumi^  a  M 
cargo  of  £7  hides  and  pay  £6  per 
ton  therefbr,  fixed  a  prfoe  to  be  paid 
for  the  voyage;  and  that  the  plain- 
tiffs were  entitled  to  recover  the 
same  amount,  as  if  they  had  carried 

-  a  full  cargo  of  dry  hides.)  id. 

CITY  RAILROADS. 

1.  Where  a  city  railroad  company, 
by  authority  of  the  corporation  of 
if ew  York,  and  with  tne  sancUon 
'  of  the  Legislature,  has  constructed 
'  a  railroad,  and  is  running  cars  there- 
on through  the  streets  of  the  city, 
^e  pubhc  have  nevertheless  the 

-  right  to  drive  upon  and  across  their 
track;  but  not  so  as  to  interfere 

~  with  the  p£2Pf^  business  of  the 
company.  Wubrand  v.  The  EigJUh 
Avenue  RaUroad  Co.  314 

£  If  an  individual  sees  fit  to  run  his 
carriage  or  wagon  upon  the  rails, 
he  is  bound  to  exercise  more  care 
and  diligence  and  keep  a  better 
look-out,  than  he  would  be  if  he 
was  not  upon  the  track,  to  avoid 
collision.  id. 

8.   The  company  is  entitled  to  the 
90 


unrestricted  use  of  its  rails  fbr  the 
progress  of  its  cars,  within  that  limit 
of  speed  which  the  law  allows  them, 
and  the  driver  of  any  other  vehicle^ 
being  unnecessarily  on  the  track,  is 
bound  to  exercise  greater  care,  than 
if  upon  the  common  pavement,  to 
see  that  an  i^proaching  car  is  not 
impeded  and  if  through  negligence 
or  wilUnmess  in  this  respect^  a  oolU- 
sion  ensues,  he  should  not  have 
damages  against  the  company,  even 
thoucm  the  servants  of  the  latter 
are  ubo  in  fikult  tdL 


CODE,  (CONSTRUCTION  OF;) 

§f  173,  175,  ante,  250:  f  389,  ante^ 
369 :  f  399,  as  amended  by  the  act 
of  1857.  voL  1,  p.  744,  ante,  383; 
and  of  the  same  section  before  suck 
amendment,  ante,  450;  Code  of 
1849,  ante,  432;  K  169,  170,  ante^ 
456;  !  179,  sub.  4,  ante,  634;  f  227, 
ante,  626;  {  111,  ante,  560. 


COMMON  CARRIERS. 

1.  In  an  action  against  a  common 
carrier  to  recover  the  value  of  pro- 
perty destroyed  through  his  negli- 
gence, during  its  transit,  at  a  plaoe 
where  such  propertjr  has  not  been 
the  subject  of  traffic,  or  has  not 
been  bought  and  sold,  the  measure 
of  his  liability  is  the  fair  value  of 
the  property  at  or  near  the  place 
of  its  destruction.  Harm  v.  Th^ 
Panama  R  R  Ch,  7 

2.  But,  in  determining  such  value,  it 
would  seem  that  the  jury  may  take 
into  consideration  the  fiict  that  the 
property  has  a  market  value,  at  a 
place  oUier  than  that  where  it  was 
destroyed,  and  to  which  it  was  des- 
tinedj  and  towards  which  the  car- 
rier, m  the  course  of  the  usual  and 
regular  communication  with  such 
place,  was  then  taking  it,  in  con- 
nection with  the  hazards  and  ex- 
penses attendant  upon  the  residue 
of  the  intended  voyage.  id. 


714 


INDEX. 


OOMPAmaON  OF  SIGNATUBEa 
Vide,  EviDiaiOE,  (13, 14.) 

CONDITION, 

l^recedent^  in  a  policy  of  insaranoe  on 
life.  Baldwin  r.  The  N.  Y.  Life 
Jns,  and  That  Co.  630 

CORPORATION. 

L  Where  the  charter  of  a  corporation 
created  for  the  oonstniction  and 
management  of  a  canal,  with  bank- 
ing powers,  provides  that  ''the 
corporate  powers  of  the  company 
shall  be  exercised  by  a  board  of  di- 
rectors^ to  consist  of  twenty-three 
persons,  who  shall  elect  a  president 
annually  from  their  body,  and  pos- 
sess the  other  priyileses  and  pow- 
ers conferred  by  law;  and  among 
the  other  powers  expressly  enumer- 
ated is  the  power  "  to  adopt^  estab- 
lish and  cury  into  execution  such 
by-laws,  ordinances  and  regulations 
as  shall  by  its  president  and  direc- 
tors be  judged  necessary  or  Aonve- 
nient  for  the  said  corporation  in 
respect  to  its  canal  and  banking 
operations;"  and  sach  diarter  is 
Biient  on  the  Question  idiat  number 
iii  directors  shall  constitute  a  quo- 
rum for  the  transaction  of  business ; 
a  by-law  which  enacts  that  "  five 
directoTSy  of  whom  the  presid^it 
shall  always  be  one,  or  in  his  ab- 
sence seven  directors,  shall  form  a 
quorum  for  the  transaction  of  the 
ordinary  business  of  the  company," 
is  a  valid  by-law.  Haigt  v.  8Mr 
dan.  267 

%  An  assignment  of  a  bond  and 
mortgage,  executed  by  the  execu- 
tive officers  of  the  corporation 
under  the  corporate  seal,  authorised 
by  the  quorum  established  by  such 
a  by-law,  (i  e.,  at  a  meeting  of 
directors  at  which  five  directors 
were  present^  of  whom  the  pre- 
sident was  one,)  is  duly  executed 
and  by  competent  authority,  when 


such  assignment  was  made  to  seeora 
to  the  assignee  an  admitted  debt 
arising  in  the  business  of  the  com- 
pany, td 

3.  Within  the  meaning  of  such  a  by- 
law giving  security  for  a  debt,  in 
compliance  with  the  demand  of  Si 
creditor,  and  to  relieve  the  company 
from  urgent  daims  which  the  com- 
pany were  not  then  prepared  U> 
pay  in  money,  is  '^  ordinary  bosi- 


4.  The  circumstance  that  the  agree- 
ment in  pursuance  of  whidi  the 
assignment  was  made,  provides  for 
the  transfer  of  a  very  large  amount 
of  securities  held  by  the  corporation 
(f  600,000X  does  not  render  the 
making  or  the  agreement  and  as- 
signment extraordinary  business 
beyond  the  authority  of  such  a 
quorum,  when  the  debt  secured  is 
much  larger  in  amount,  and  the 
object  or  effect  of  the  arrangement 
is,  not  to  break  up  and  destroy  the 
corporation  and  defeat  the  purposes 
of  its  creation,  but  to  relieve  it 
from  embarrassment  and  sustain  it 
in  continuing  its  business^  ti 

5u  The  term  ordinary  business,  used 
in  such  a  by-law  in  reference  to 
business  whidi  requires  the  action 
of  the  directors,  is  not  of  itself  of 
80  dear  and  unequivocal  meaning 
that  it  must  be  confined  to  any  par- 
ticular transactions;  but  when  the 
by-laws  which  follow  specify  certain 
acts  which  may  not  be  done  by 
such  limited  number  of  directors, 
the  legal  construction .  is  that  all 
other  acts  in  exercise  of  the  corpo- 
rate powers  for  the  conduct  of  iti 
business  is  ^*  ordinary  business," 
which  may  be  done  by  the  five  or 
seven  directors  constituting  such 
limited  quorum.  ii 

6.  Acquiescence  of  the  corporation 
in  such  an  act,  for  ten  or  eleven 
months,  when  openly  and  publidy 
done,  duly  entered  in  the  minutes  of 
the  transactions  of  the  directors 
who  hdd   weekly  meetings,  and 
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when  the  tnnaaction  was  of  great 
importance,  relieving  them  from 
the  pressure  of  a  heavy  daim  of  a 
most  urgent  nature  and  preventing 
a  suit  which  threatened  to  enjoin 
tlie  corporation  may,  it  seems,  be 
held  a  ratification  of  the  act  even 
thoujrii  the  original  authority  were 
insufficient.  id, 

7.  The  questions  how  &r  the  execu- 
tion of  an  assignment  under  the 
corporate  seal  by  the  executive 
officers  whose  duty  it  is^  according 
to  the  usual  course  of  business,  to 
oertifjT  and  attest  the  acts  of  a  cor- 
poration and  certified  by  them  to 
be  done  in  pursuance  of  a  resolution 
of  the  boani  of  directors  is  binding 
on  the  corporation  in  favor  of  a 
hona  fide  purchaser,  without  notice 
of  the  want  of  such  resolution? 
whether  the  corporation  can  im- 
peach it  by  proving  that  the  direct- 
ors never  authorized  the  act?  and 
whether  an  agreement  by  a  creditor 
to  accept  sucn  assignment  as  secu- 
rity, and  give  time  for  the  payment 
of  his  debt  and  his  actual  forbear- 

»  anoe  in  performance  of  the  a^ee- 
ment  are  equivalent  to  receiving 
the  same  on  a  purchase  for  value 
paid  at  the  time  on  the  faith  of 
such  assignment?  and  whether  the 
title  of  a  subsequent  purchaser  firom 
such  first  assignee  purchasing  and 
paying  money  at  the  time,  without 
any  notice  of  want  of  authority  in 
the  officers  of  the  company  to  so 
assign,  can  be  impeached  by  the 
corporation?  discussed.  id. 

a  The  General  Statutes  of  the  State 
of  New  Jersey,  (in  which  state  the 
corporation  in  question  was  char- 
tered) declare  that  whenever  an 
incorporated  company  becomes  in- 
solvent, or  suspends  its  ordinary 
business  for  want  of  funds  to  carry 
it  on,  it  shall  not  be  lawful  to  sell, 
convey,  assign  or  transfer  any  of  its 
estate,  effects,  choses  in  action, 
goods,  chattels,  rights,  credits,  Sec. ; 
nor  shall  it  be  lawful  to  make  any 
such  sale,  transfer,  &c.,  in  contem- 
plation of  insolvency;  and  every 


such  sale  or  transfer^  fta,  shall  be 
utterly  null  and  void  as  against 
creditors:  Provided  that  in  case  of 
a  hana  fide  purdiase  for  a  valuable 
consideration  before  an  actual  sus- 
pension of  its  ordinary  business,  by 
a  person  having  no  notice  of  its 
insolvency  or  of  the  transfer  beine 
in  contemplation  of  insolvency,  such 
purchase  shall  not  be  invaUdated  or 
impeached. 


Mdd,  that^  if  in  this  case  it  wi 
ciently  proved  that  the  corporation 
was  insolvent  within  the  meaning 
of  the  statute;  if  also  the  assignee 
of  the  corporation  was  sufficiently 
proved  to  have  had  notice  thereof 
when  he  received  an  assignment  or 
a  mortgage  as  security  (which  is 
doubted,)  still  his  transferree.  on  a 
purchase  made  by  him  in  good  fiiith 
for  value  paid  without  notice  of  such 
insolvency,  obtained  a  valid  title,  id, 

9.  Although  a  party  has  notice  of  cir- 
cumstances, putting  him  upon  inqui* 
ry,  yet  if  he  with  due  dihgence  in- 
quires and  becomes  satisfied  by  evi- 
dence, upon  which  a  man  may  rea- 
sonably rely,  that  a  fiict  does  not 
exists  then  he  is  to  be  regarded  as 
acting  bona  fide,  and  without  notice 
of  such  factk  id, 

10.  Mere  insolvency  does  not  by  the 
common  law  destroy  the  power  of 
a  corporation  to  make  a  transfer  of 
its  property  or  choses  in  action,  id, 

11.  The  power  of  disposing  of  its  pro- 
perty IS  one  of  the  powers  incident 
to  corporate  existence,  and  insol- 
vency does  not  destroy  the  power, 
unless  it  is  so  expressly  provided  in 
the  act  of  incorporation.  id. 

12.  A  citizen  of  New  York  dealing 
there  with  a  corporation  incorpo- 
rated in  New  Jersey,  may  rely  upon 
the  act  of  incorporation,  and  is  not 
chargeable  with  notice  of  the  gene- 
ral laws  of  New  Jersey  restraining 
the  powers  of  their  corporations. 

id. 
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IS.  The  IAW8  of  mother  state  will  not 
impair  the  validity  of  an  act  done 
in  this  state,  by  one  of  the  citizens 
or  corporations  of  such  other  state 
with  one  of  our  own  citizens,  unless 
it  be  proved  that  our  citizen  had 
actual  notice  of  the  existence  of 
such  lawsL  id. 

14  Benee^  where  a  New  Jersey  cor- 
poration asfflgnod  to  M.  a  bond  and 
mortgage  made  in  this  state  upon 
property  situated  in  this  state,  and 
M.,  in  pursuance  of  authority  con- 
tained m  the  assignment  sold  in 
this  state  to  a  citizen  of  tnis  state. 
and  transferred  such  bond  ana 
mortgage  to  him  for  a  valuable  con- 
sideration paid  therefor  at  the  time. 
Held,  that  the  title  of  the  latter  to 
retain  and  hold  the  bond  and  mort- 
gage, could  not  be  impeached  by 
audi  corporation  or  its  representa- 
tives, or  by  its  creditors,  by  proof 
that  such  corporation  was  insolvent 
at  the  time  of  the  assignment  to 
M.,  without  proving  also  that  the 
purchaser  here  had  actual  notice  of 
the  general  law  of  New  Jersey  de- 
daring  assignments  and  transfers 
by  an  insolvent  corporation  void,  as 
against  creditorfli  %cL 

15.  A.  transfer  by  a  corporation  at  a 
moment  of  temporary  embarraas- 
ment,  in  payment  or  to  secure  an 
existing  debt  to  an  importunate 
creditor^  made  by  its  officers  in 
good  fiuth,  with  a  view  to  the  con- 
tinuance of  its  business,  and  for  the 
purpose  of  sustaining  it  therein, 
and  with  the  honest  belief  and  ex- 
pectation that  the  corporation  will 
continue  its  business  K>r  the  bene- 
fit of  its  stockholders,  and  not  done 
in  expectation  that  it  will  be  com- 
pelled to  discontinue,  nor  for  the 
purpose  of  securing  the  creditor  a 
preference  over  o£er  creditors,  is 
not  a  transfer  which  is  void  as 
against  creditors  within  the  mean- 
ing of  the  act  of  New  Jersey,  above 
cited,  although  in  the  subsequent 
history  of  the  corporation,  it  may 
appear  that  at  that  time  the  pro- 
perty of  the  coiporation  was  not 


suffident  for  the  payment  d  its 
debts.  id, 

10.  Under  like  circumstances  such  a 
transfer  is  valid  under  the  laws  of 
this  state.  id 

17.  It  is  not  to  be  held  that  the  offi- 
cers of  the  corporation  intended  to 
give  a  preference  to  the  creditor 
receiving  the  transfer,  on  a  mere 
presumption  that  the  officers  of  a 
corporation  know  its  condition,  and 
must  have  intended  to  give  a  pre- 
ference whenever  that  was  the  ef- 
fect of  the  transfer.  Their  intent  is 
open  to  inquiry  and  proo£  id. 

Vide,  Action,  (10,  11;  13,  17.) 

BiLLfl  or   EXCHANGK   AXD     PBCH 

MIS80BT  NOTES)  (13,  15^) 
EVIDEMCE,  (5.) 

WiTMKsais,  (1,  2.) 


COSTS. 
T^  Practice,  "Costs." 

CJOUNTER-CLAIM. 

1.  It  is  essential  to  a  counter-daim, 
as  defined  b^  the  Code,  that  it  be  a 
cause  of  action  in  finvor  of  the  de- 
fendant, and  against  the  plaintiff  in 
the   action.      Comings   v.   Morrii. 

560 

2.  In  an  action  by  the  indorsee  of  a 
note  against  the  maker,  (where  the 
note  by  its  terms,  is  payable  *'on 
demand  ailer  date,"  and  where  it 
was  transferred  by  the  pavee  over 
two  years  after  its  date;)  the  maker 
cannot  set  off  a  demand  against  the 
payee  growing  out  of  a  partner- 
ship between  such  maker,  the  payee, 
and  a  third  person ;  when  there  has 
been  no  accounting  between  sa<^ 
partners,  nor  any  balance  agreed 
upon,  as  due  from  the  payee  to  the 
maker,  prior  to  such  transfer  of  the 
note.  ^ 

3.  Sudi  a  demand,  although  an  ao- 
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counting  between  the  partners 
might  establish  its  existence,  is, 
until  the  accounting  has  been  had 
unliquidated,  and  not  capable  of 
bein^  ascertained  by  ^' calculation," 
within  the  meaning  of  that  word, 
as  used  in  sub.  3,  of  §  32,  of  2  R. 
S.,  354.  Such  a  demand  cannot  be 
set  off  at  law.  id, 

4.  Neither  could  such  a  demand  be 
enforced  as  a  set-off  against  the 
notes,  in  a  suit  brought  for  that 
purpose  against  the  payee  at  about 
the  time  of  and  before  its  transfer, 
without  alleging  and  proving,  inter 
ofio,  that  the  payee  was  then  insol- 
Tent;  or  some  other  fact  which 
would  prevent  the  maker  from  col- 
lecting from  the  payee  any  sum 
that,  upon  such  accounting,  it  might 
be  adiudged  the  payee  owed  and 
should  pay  to  the  maker.  id. 

5.  In  an  action  upon  contract,  for 
goods  sold  and  delivered;  the  de- 
fendant may  set  up  in  his  answer, 
by  way  of  set-off,  or  counter-claim, 
a  judgmentrecovered  by  him  against 
the  plaintiff  before  the  suit  brought 
by  tiie  latter  was  commenced ;  not- 
withstanding the  provision  of  the 
Code,  that  "no  action  shall  be 
brought  upon  a  judgment  rendered 
in  any  Court  of  this  state,  except  a 
court  of  justice  of  the  peace,  be- 
tween the  same  parties,  without 
leave  of  the  Court  for  good  cause 
shown,  on  notice  to  ^e  adverse 
party.'*     Wells  v.  Emshaw.        625 

6b  It  may  be  so  set  up,  as  a  set-off  or 
oounter-claim,  without  obtaininc; 
leave  of  the  Court  id. 

Vtde,  Plsadixo,  (2-4.) 


D. 

DAMAGES. 

L  Where  a  debtor  in  consideration 
of  forbearance  or  a  debt  owing  by 
him,  agrees  to  deliver  to  the  mdi- 


tor  goods  at  a  future  day,  at  a  stip- 
ulated price,  to  a  specified  amount^ 
to  be  applied  in  payment  of  his 
debt  to  that  extent^  and  brei^  his 
agreement  by  neglecting  to  deliver, 
the  creditor  m  an  action  against  his 
debtor  upon  the  agreement,  is  enti- 
tled to  recover  as  damages  for  the 
breach  thereof,  the  amount  so 
agreed  to  be  paid,  although  the 
market  value  of  the  goods  is  the 
same  or  even  less  than  the  price  at 
which  they  were  to  be  received. 
Fletcher  v.  Derricka(m.  181 

2.  In  an  action  on  a  guarantee  of  the 
performance  of  an  agreement^  the 
measure  of  damages,  as  against  the 
guarantor,  is  the  amount  which  the 
plaintiff  would  recover  against  the 
principal,  if  the  action  were  brought 
against  nim  upon  the  agreement 
itself.  id. 

3.  Hence,  where  A.  (a  debtor)  agreed 
to  pay  $2,000  in  paper,  at  3^  cents 
a  pound,  on  certam  future  days 
named,  on  his  indebtedness,  and 
the  defendants  guaranteed  the  per- 
formance of  the  agreement,  in  con- 
sideration whereof  the  creditor 
agreed  to  forbear  and  to  accept  the 
paper  inpayment;  Meld,  in  an  ac- 
tion against  the  defenoants  upon 
their  guarantee,  on  the  nedect  of 
A.  to  deliver  the  paper,  Uiat  the 
plaintiff  is  entitled  to  recover  the 
full  sum  of  $2,000,  notwithstanding 
the  market  value  of  the  paper  when 
it  should  have  been  delivered,  was 
not  greater  than  the  rate  at  which 
it  was  to  be  received.  id. 

4.  The  rule  that^  in  an  action  by  the 
vendee  of  goods  af;ainst  the  vendor 
for  refusing  to  dehver,  the  plaintiff 
can  recover  only  the  difference  be- 
tween the  market  value  and  the 
sum  to  be  paid  on  the  delivery,  haa 
no  application  to  such  a  case.       id. 

Vide,  AOBEBMENT,  (12.) 

Chartbr  Pabtt,  (1-3.) 

CoMJfOlf  CARBISBa,  (1.  2.) 
EVIDKKOK,  (6-^) 
LiBKL,  (20,  21.) 
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Vids,  Mabdie  Ihsurakcb,  (6,  7.)  | 

MuinoiPAL  Corporation,  (1--5.) 


DEATH. 

Cftused  by  wrongful  act^  neglect  or 
default^  vicUf  AonoN,  (7-11.) 


DEBTOR  AND  CEEDITOE. 

Vide,  Plkadiito,  (6-11). 
Rroeitkr,  (1-7.) 


DEDICATION. 

Thomas  E.  Davis  (on  the  Ist  of  Feb- 
ruary, 1831)  owning  in  fee  the  lots 
of  limd  fronting  on  both  sides  of 
Eighth  street  (then  60  fbet  wide) 
and  extending  from  the  Second  to 
the  Third  avenue,  in  the  city  of 
New  York,  before  seUing  any  of  the 
lots,  in  order  to  make  Uiat  part  of 
Eighth  street  a  handsome  place 
of  residency  formed  a  plan  to  set 
back  the  houses  on  both  sides  of  the 
street  from  the  Second  to  the  Third 
avenue  eight  feet^  and  so  laid  it  out 
and  gave  it  the  name  of  SL  Mark's 
Phot;  and  then  caused  a  map  to 
be  made  of  St  Mark's  place,  show- 
ing a  street  seventy-six  feet  wide 
between  these  avenues;  and  then 
erected  on  the  south  side  of  the 
street)  on  a  uniform  line  and  accord- 
ing to  this  plan,  sixteen  dwelling- 
houses  of  a  superior  class;  and  on 
the  north  side,  thirteen  such  dwel- 
linff-houses  according  to  said  plan; 
and  when  he  sold  any  of  the  houses 
or  lots,  exhibited  this  plan  and  map 
to  the  purchasers^  and  represented 
to  all  who  purchased,  that  the  street 
was  always  to  remiun  as  laid  out: 
and  that  when  he  so  formed  and 
laid  out  the  street  and  built  thereon, 
he  gave  up  and  dedicated  the  strip 
of  eight  feet  of  land  on  each  side 
of  the  street  from  the  Second  to  the 
Third  avenues,  to  be  used  as  a  part 
and  portion  of  the  street  in  the 


manner  it  has  since  been  used ;  and 
the  plaintiffs  severally  purchased 
some  of  said  dwelling-houses  on 
said  street)  or  a  lot  and  lots  and 
erected  dweUings  thereon ;  on  the 
&ith  of  and  relying  on  sudi  assur- 
ances, and  prior  to  the  sale  by  Davis 
of  the  lot  in  question ;  and  in  Feb- 
ruary, 1833,  the  lot  in  question 
(now  owned  by  the  defendants), 
and  being  at  the  northeast  corner 
of  Third  avenue  and  Eighth  stree^ 
and  fronting  on  said  avenue^  was 
sold  by  Davis  to  one  Wilkes  on  the 
Uke  representations  and  assurance, 
and  on  the  exhibition  to  him  of  soch 
plan  and  map,  and  Wilkes  imme- 
diately thereaher  erected  the  bmld- 
ing  in  question  thereon,  according 
to,  and  to  conform  to  such  plan ; 
and  the  defendants  subsequently 
became  grantees  and  owners  of  the 
premises  in  question  by  a  deed 
dated  the  2d  of  November,  1852, 
which  deed  declares  that  "the 
premises  hereby  conveyed,  indud- 
mg  (include)  a  certain  court-yard 
of  about  eight  feet  in  width,  laid  off 
along  the  southerly  side  thereof" 
and  conveys  the  premises  granted, 
"  subject  to  all  restrictions  and  cov- 
enants, if  any  exist)  in  relation  to 
keeping  the  court-yard  perpetually 
open  as  such  court-yard;"  and  all 
or  said  lots  havifag  been  built  upon 
according  to  and  with  a  view  to 
conform  to  and  carry  out  said  plan ; 
and  the  buildings  so  erected  on  said 
premises  from  the  Second  to  the 
Third  avenue,  and  the  said  premises 
having  been  used  and  enjoyed 
thenceforth  according  to  said  pum ; 
and  the  defendants  threatening  to 
puU  down  the  building  so  built  on 
their  said  lot  and  to  erect  a  new  one 
up  to  and  on  the  line  of  Eighth 
street  as  originally  laid  out 


1.  It  was  KM^  that  the  plaintiffs  were 
entitled  to  a  judgment  enjoining  the 
defendants  perpetually  from  build- 
ing or  erecting  any  house  or  build- 
ing on  the  open  niaoe  of  ground 
between  the  norther! jr  line  of  Eighth 
street  as  originally  kud  out)  and  the 
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northerly  line  of  said  street  as  drawn 
on  the  said  map  of  8t.  Mark's  plaoe. 
Mamoea  t.  Tii^  Mhst  Bhrn-  Bank 

124 

2.  It  was  also  hdd^  that  on  the  facts 
as  found,  there  was  an  agreement 
or  understanding  between  Davis 
and  each  purchaser  from  him,  that 
the  plan  he  had  adopted  and  which 
he  haA  exhibited  to  them  as  an  in- 
dttcement  to  boy.  should  be  con- 
formed to  in  bmlding  upon  both 
rides  of  St  Mark's  plaoe  from  the 
Second  to  the  Third  avenue;  and 
that  the  open  space  thus  made  to 
constitute  the  apparent  street  should 
continue  permanently  seventy-six 
feet  in  width;  and  that  the  plan 
having  been  conformed  to  by  Davis, 
and  every  such  purchaser  solely 
with  a  view  to  conform  to  it  and 
to  execute  such  agreement;  the 
original  purchasers,  after  the  lonff 
time  that  had  eli^sed,  had  acquired 
a  ri^t  both  against  each  other  and 
agamst  said  Davis  to  have  the  street 
so  kept  open  and  used,  and  that  the 
defendants  bought  the  k>t  in  ques- 
tion with  such  notice,  that  their 
riffhts  are  not  superior  to  those  of 
Wilkesy  their  remote  grantor^      id, 

3.  It  was  also  Md^  that  such  were 
the  rights  of  the  parties,  notwith- 
standing each  deed  from  Davis 
bounded  the  lot  it  conveyed,  by  the 
line  of  Eighth  street  as  originally 
laid  out,  and  contained  a  covenant 
that  he  owned  it  in  fee,  free  from 
all  charges  and  incumbrances  there- 
on. vL 


DEFENSK 

BflTect  of  an  action  pending  for  the 
same  cause  as  that  pleaded  as  a 
defense,  vtds,  Plkadiko,  (2,  3.) 


DIVORCE. 


K 

EASEMENT. 

Tide^  Dbdioatiom,  (1-3w) 

EYIDENGR 

1.  Where,  in  an  action  upon  a  policy 
of  insurance,  the  defense  is  that  by 
mutual  consent  the  nolicy  was  can- 
celed as  of  a  day  wh«^n  the  vessel 
insured  sailed  from  one  of  two 
ports  named  to  th(^  other;  after 
evidence  has  been  given  that  the 
assured,  on  an  application  made  to 
him  to  cancel  the  policy,  referred 
the  applicants  (the  Ins.  Co.)  to  one 
Wes^  as  a  person  who  would  settle 
the  whole  matter ;  it  is  competent 
to  prove  the  conversations  had  sub- 
sequenUy  between  West  and  the 
officers  of  the  company  on  that 
subject  Beddl  v.  The  Commercial 
Mu,  Ins,  Go,  147 

2.  In  such  a  case^  where  evidence  is 
given  tending  to  show  an  agree- 
ment between  West  and  the  com- 
pany to  cancel  the  policy  as  of  a 
day  when  the  vessel  sailed  from  one 
of  two  ports  named  to  the  other,  it 
is  competent  to  prove  on  what  day 
she  so  sailed.  id. 

3.  When,  during  the  progress  of  the 
trial,  it  is  proved  in  such  a  case, 
without  objection,  that  the  insured 
was  told  by  his  agent  that  the  com- 
pany charged  an  extra  premium  for 
a  voyage  between  the  two  said 
ports,  a  refusal  to  instruct  the  jury 
that  the  company  had  no  right  to 
make  such  a  charge,  is  not  an  error 
for  which  a  new  trial  will  be  grant- 
ed ;  when  the  judge  states  to  the 
jury,  as  the  reason  of  his  refusing  to 
so  charge,  that  the  case  did  not  in- 
volve any  such  question,  and  it 
does  not  appear  by  the  bill  of  excep- 
tions or  otherwise,  that  it  was  urged 
to  the  jury  that  the  company  had 
any  such  right  j  or  that  proof  of 
such  a  claim,  bemg  rightfully  made, 
or  being  in  fact  made,  was  proper 
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to  be  ootuddered  by  them,  in  deter- 
mining the  issue  whether  the  policy 
had  been  actually  canceled  prior  to 
the  time  of  the  loss^  by  the  mutual 
consent  of  the  insurers  and  the 
insured.  id, 

i.  On  an  appeal  from  the  judgment 
only,  in  an  action  tried  before  the 
Court  and  •  jury,  the  Court  will  not 
review  the  case  upon  the  evidence, 
with  a  view  to  determine  whether 
the  verdict  is  against  evidence. 
Such  an  appeal  presents,  for  the 
consideration  of  the  appellate  Court 
questions  of  law  only.  to, 

6.  In  an  action  to  recover  of  a  cor- 
poration the  value  of  property 
transferred  to  it;  it  is  not  error  to 
admit  evidence  of  negotiations  had, 
and  of  an  agreement  made,  relative 
to  the  terms  of  such  transfer,  prior 
to  the  actual  incorporation,  with 
persons  who  soon  after  that  and 
when  it  was  incorporated,  became 
officers  of  such  corporation  and 
with  whom  as  such  officers  the 
transaction  was  completed;  when 
the  question  b  whether  the  transfer 
was  made  as  security  for  a  loan 
which  the  company  was  to  make, 
or  was  made  to  be  paid  for,  by 
issuine  an  agreed  amount  of  its 
capital  stodc  La  Fhrgs  v.  The 
Mcehanae  Fire  Ins.  Ch,  of  the  city  of 
K  Y.  167 

6l  In  an  action  against  common  car- 
riers brought  to  recover  for  the  loss 
of  a  picture  owned  by  a  daguerro- 
typist,  it  is  competent  for  the  plain- 
tiff, on  an  inquiry  into  the  value  of 
the  picture,  to  prove  that  copies 
thereof  were  in  demand,  and  that 
orders  for  such  copies  had  been 
actually  received  from  customers. 
BmneU  v.  Dreuk  355 

7.  Such  evidence  oorroborates  gene- 
ral estimates  of  value  by  showing 
that  such  a  picture  is  useful ;  and 
has  a  value  otner  than  that  arising 
from  the  mere  pleasure  its  inspec- 
tion would  give;  tdL 


8.  But  the  profits  anticipated  finom 
the  multiplication  of  copies  and  the 
sale  thereof  cannot  be  proved  and 
recovered  as  damages.  ti 

9.  When,  in  an  action  of  trover,  a 
witness  testifies  that  the  proper^ 
in  question  belongs  to  the  plaintiff, 
who  authorized  her  to  pledge  it  to 
the  defendants  on  certain  tenns; 
that  she  pledged  it  on  certain  terms 
telling  them  the  property  was  the 
plaintiff's;  it  is  not  error  to  allow 
such  witness  to  state  what  she  told 
the  plaintiff  that  the  bargain  made 
was.    Mt$erole  y.  Arcftcr.  376 

10.  The  plaintiff  cannot,  in  such  a 
case,  be  deemed  to  have  assented 
to  any  bargain  except  such  as  she 
authorised:  or  was  informed  had 
been  actually  made  and  to  which, 
on  being  so  informed,  she  did  not 
object  id, 

11.  The  &ct  that  such  witness  and 
agent  made  a  written  contract  with 
the  defendants,  which  imports  that 
she  sold  to  them  such  property  sb 
her  own;  does  not  make  evidence^ 
that  she,  at  the  time,  told  them  the 
property  belonged  to  the  plaintiff; 
madimi^ibl&  H 

12.  Evidence  that  the  plaintiff  wait 
with  an  agent  to  the  defendants 
before  suit  broughfL  having  the  re- 

auisite  amount  of  money  widi 
lem  to  make  a  legal  tender  to  the 
defendants,  of  the  amount  of  their 
lien  on  audi  property;  and  that 
such  agent  told  the  defendants  that 
he  had  come  to  tender  the  money 
and  get  the  property  in  questioa, 
and  that  one  of  the  defendants 
replied:  get  away,  I  wiU  hate 
nothing  to  do  with  it,  is  (if  credited) 
sufficient  evidence  of  a  tender  and 
refusal  ai 

13.  When  the  defense  is,  that  the  sig- 
nature to  the  paper  on  which  tM 
action  is  brought  is  a  forgery;  sig- 
natures of  the  defendant  to  other 
p^>ers  which  are  not  relevant  U) 
the  issue^  nor  competent  evidense 
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in  the  cause  generally^  cannot  be 
nroved  and  submitted  in  eyidenoe, 
K>r  the  purpose  of  instituting  a  com- 
parison between  them  and  the  dis- 
puted signature.      Eayt  y.  StwtrL 

14.  In  such  a  controversy,  the  signa- 
tures of  the  par^  to  other  papers^ 
cannot  be  submitted  to  the  Court  or 
juiTi  for  the  mere  purpose  of  insti- 
tutmg  a  comparison;  nor  can. they 
b^  examined  or  in4)ected  by  the 
Court  or  jury,  when  the  papers  on 
which  they  are  written  are  not 
themselvea)  by  reason  of  their  con- 
tents, evidence  in  the  cause  gene- 
nlly.  id, 

16.  The  opinion  of  *  witness^  that  a 
wound  which  he  saw  inflicted  upon 
a  horse,  was  suJfficient  to  cause  his 
death,  is  not  competent  evidence; 
when  such  witness  is  not  shown  to 
have  any  peculiar  skill  or  know- 
led^  in  relatioA  to  the  natural  and 
ordmary  effect  of  sodi  *  wound,  or 
any  better  means  of  determining 
vxh.  a  question  than  the  jurors 
themselves,  except  that  he  saw  it 
inflicted.  Marru  r.  The  Panama 
RIL  Co.  7 

161  The  opinions  of  peraons  who  are 
epecaaHy  skilled  in  relation  to  such 
a  subject  of  inquiiy  are  admitted  as 
evidence;  on  tne  theory,  that  upon 
a  description  of  the  injuries  by  those 
who  saw  them,  they  are  competent, 
as  scientiflo  experts,  to  determine 
witfi  more  aocaracy,  the  natural  and 
necessary  eflfeot  of  such  a  wound, 
than  the  witnesses  who  saw  them 
'infllcled,  when  snch  witnesses  are 
not  themselves  experts ;  or  the  ju- 
rors by  whom  the  £mHs  at  issue  are 
to  be  determined.  td 

17%  The  opinion  of  a  witness  as  to  the 
wlue  of  an  article  (as  for  instance 
a  horse),  when  admissiUe,  is  ad- 
mitted partly  on  the  ground  that 
he  is  shown  to  have  a  knowledge 
fn  that  subject  not  possessed  hy 
persons  generally,  and  partly  on 
ihe  ground  that.no  amount  cdr*de- 
91 


scriptive  testimony  would  be  as  safe 
a  guide  to  a  Jury,  in  estimating  ita 
value,  as  the  testimonjr  of  such  a 
witness,  aoquunted  with  the  ani- 
mal, and  speaking  his  judgment  as 
to  tne  value.  id. 

18.  But  to  make  his  opinions  on  such 
a  question  admissible,  he  must  be 
ac<}uainted  with  the  subject  of  in- 
qmry,  and  be  particularly  qualified 
to  speak  in  relation  to  it  by  pos- 
sessing a  knowledge  ana  sldll  in 
that  respect)  not  possessed  by  peo- 
ple generally,  faavmg  ordinary  expe- 
rience and  mtelligence.  id. 

19.  On  the  trial  of  the  question 
whether  a  horse,  at  a  particular 
time,  had  a  disease  of  which  he 
died,  a  book  on  the  subject  of  the 
diseases  of  horses  though  of  esta- 
blished reputation,  cannot  be  read 
as  evidence  to  the  jury.  id, 

20.  The  matters  alleged  in  such  a 
book  as  fact^  when  relevant  to  an 
issue  to  be  tried,  must  be  proved  in 
the  same  manner  as  any  other  facts. 
The  book  itself  is  not  legal  evidence 
of  their  truth.  id. 

21.  Where  a  plaintiff  sues  as  the  as- 
signee of  the  cause  of  action  de- 
scribed in  the  complaint,  to  recover 
a  sum  alleged  to  be  due  fi*om  the 
defendant  to  the  plaintiff's  assign- 
ors at  the  time  such  claim  was  as- 
signed; and  where  the  plaintiff 
nukkes  title  under  an  assignment 
made  bv  the  assignors  by  their  at- 
torney, by  virtue  of  a  power  of  at- 
torney dated  the  23d  of  AprU, 
1856,  (the  suit  having  been  com- 
menced on- the  26th  of  jfay,  1856  p 
a  paper  writing  executed  by  sudi 
assignors  personally  to  the  plaintifl^ 
on  the  21st  of  April,  1857,  which 
recites  the  making  of  such  power 
of  attorney,  and  confirms  the  as- 
signment made  by  such  attorney  to 
the  plaintiff,  by  virtue  of  said  power 
of  attorney,  is  not  competent  evi- 
dence, as  against  the  defendant,  of 
the  due  execution  of  the  power  of 
attorney  so  lecited.     Qorrigvt  v. 
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22.  As  a  general  rale,  a  paper  exe- 
cuted by  a  third  person,  cannot  bo 
admitted  as  OTidence  oif  the  truth 
of  the  faets  it  recites^  when  his  de- 
elarations  to  the  same  effect  would 
be  inadmissible,  on  the  ground  of 
being  hearsaj  evidence.  id. 


23.  A  declaration  by  an  alleged  prin- 
cipal, made  after  a  cause  is  at  issue, 
that  before  suit  brought  he  exe- 
cuted a  certain  power  of  attorney, 
the  execution  of  which  must  be 
proved  to  enable  the  plaintiff  to  re- 
cover as  assignee  of  a  demand 
which  such  principal  had  against 
the  defendant,  is  not  competent  evi- 
dence as  agamst  the  defendant,  to 
prove  the  execution  of  such  power 
of  attorney.  id. 


24.  Apowerofattomeyby  which  A. 
authorizes  B.  as  his  attorney,  ''to 
enforce,  either  privately  or  before 
Court'*  a  daim  to  the  amount  of 
$7,602,  which  A.  has  against  L.; 
and  to  do  everything  '*  which  may 
be  requisite  to  coUect  the  sum  of 
$7,602,"  "to  i^pljr  to  the  redemp- 
tion" of  certain  bills  of  exchange 
named  in  said  power,  does  not  con- 
fer authoritjT  on  B.  to  assign  such 
claim  to  a  third  person,  so  that  such 
third  person  can  sue  upon  and  col- 
lect it  in  his  own  name.  id 


26.  A  plaintiff  who  saes  as  the  as- 
•  signee  of  a  cause  of  action,  ^n 
whidi  he  haa  no  interest  at  the 
time  of  suit  brought>  cannot  main- 
tain his  action^  by  purchasinff  after 
issue  joined,  the  cause  of  action  de- 
scribed in  bis  complaint  id. 

Vide,  Attoioit  at  Law,  (2, 3 ;  6^  T.) 

GORPOSATIOK,  (17.) 

LiBKL,(4,5,7,8,9,  11,  13.) 

MumCIPAL  COBPOBATIOtf,  (2,  3.) 
PATMm,  (l-l) 

RionviB,^) 


FACTOR. 

1.  An  agent  to  reodve  consignmeBti 
of  goods  for  his  principal  and  aeK 
them,  and  who  is  indebted  to  his 
principal  for  moneys  received  on 
sales  of  goods  sold,  has  no  lien  upoa 
goods  subsequently  consigned  for 
expenses  paid  on  account  thereof 
nnless  such  ei^nses  exceed  ths 
amount  of  such  mdebtedness.  EmA 
V.  Wehrhcm^.  398 

2.  The  lien  of  an  agent  and  fkctorot 
the  goods  of  his  principal  for  spe- 
cific expenses,  does  not  exist^  when 
the  general  balance  of  aocoont  ii 
against  l^'"*  tl 


FRAUD. 

Vid«,  Aonov,  (13-16.) 
RXOBIVEB,  (2,  5,  &) 


FRAUDS,  STATUTE  OF. 

1.  Where  the  owner  of  property  au- 
thorises a  broker  to  sell  it,  and  tfas 
property  Oogwood)  is  at  the  time 
m  bond  and  afloat,  and  such  broker 
contracts  to  sell  it  for  cash  at  a  spe- 
cified price  per  ton,  "  to  be  deliver 
ed  alongside  the  ship,"  it  is  essea- 
tial  toalegaldefiveryof  it  that  sack 
entrira  be  made  by  the  vendor  a( 
the  custom-house;  and  that  sock 
documents  be  furnished  by  him  as 
will  confer  upon  the  purchaser  ths 
newer  to  control  it    JSaekritKn  v. 

%PP0.  in 

2.  Where  in  sudi  a  case,  such  vender, 
though  requested  to  do  so,  wholly 
neglects  to  make  such  entries,  or 
fiimish  such  documents,  and  by 
veason  thereof  the  prop«1y  is  net 
placed  within  the  actual  and  teeal 
control  of  the  purdiaser,  the  vendor 
cannot  recover  frwn  the  purdiaasr 
tto  contract  price.  i^ 
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8.  A,  writing  sinied  by  the  owner  of 
lands  and  deuTered  to  W.  W.,  to 
whom  he  has  leased  the  same  for 
one  year,  by  which  he  says,  "  I  will 
sell  W.  W.y  at  any  time  within 
three  months  from  April  1,  1857, 
the  premises  (describing  them)  for 
the  sum  of  six  thousand  five  hundred 
dollars  upon  the  terms  as  specified," 
is  not  a  sufficient  compliuice  with 
the  New  York  statute  of  frauds, 
which  requires  that  the  considera- 
tion should  be  expressed  in  the 
writing.     Wright  Y.  Week$,        372 

4.  A  contract  in  such  terms,  though 
in  writing,  does  not  bind  the  owner 
of  the  land  and  will  not  be  enforced 
in  equity  by  a  decree  for  its  specific 
performance.  id. 

6.  Parol  evidence  will  not  be  receiv- 
ed to  prove  that  at  the  time  such 
writing  was  signed,  there  was  a 
q)ecific  verbal  arrangement  and 
agreement  fixing  the  time  and 
manner  in  which  die  consideralion 
was  to  be  paid  and  secured  if  W. 
W»  eonduded  to  purchase.  uL 


GUARANTEE. 
Vick,  l>AMxaa,  (1--3.) 

GUABDIAN. 

Bow  appcnnted,  in  an  action  for  pve- 
iition;  vide,  AUhaiuey.Badde.  410 


HIGHWAT8   (AND   PUBUG 
8TBESTS). 

We^  MumoiPiL  (3oBFOBAnoir,  (S^  3.) 


HUSBAND  AND  WIFE. 

1.  Where  a  married  woman  owns 
fixtures,  implements  and  machinery, 
adapted  to  the  manufacture  ana 
distillation  of  spiritS)  and  her  hus- 
band, under  a  written  power  of 
attorney  from  her,  contracts  as  her 
agent  with  a  third  person,  (tho 
defendant)  to  manufacture  whiskey, 
on  which  the  defendant  is  to  ad- 
vance and  which  he  is  to  sell,  and 
the  business  is  prosecuted  pursuant 
to  such  agreement;  and  is  trans- 
acted whoUy  by  the  husband  with 
the  defendant^  such  business  is  in 
fact  and  in  law  the  business  of  the 
husband.    Marsh  v.  Ebppock,    471 


2.  In  a  suit  by  the  wife's  issignde  of 
the  balance  claimed  to  be  due  to 
her  in  respect  to  such  business;  to 
recover  such  balance,  it  is  error  to 
disallow  to  the  defendant  ifpon 
a  statement  of  accounts  in  rela- 
tion to  it^  moneys  advanced  by  the 
defendant  to  the  husband  in  the 
course  of  the  business;  upon  the 
ground  that  the  power  of  attorney 
under  which  he  acted  did  not  au- 
thorise him  to  obtain  such  advances 
on  her  account  id. 

Vide,  AonoH,  (1-8.) 

AvTi-N  upTiAL  ScnuMDmL  (1— 
4.) 


L 

INJUNCmON. 

Vide,  Dkdicatiok,  (1-3.) 
Reobivib,  (3-7.) 

INSURANCJE. 
Vide,  EvmnroK,  (1,  2.) 

Lm  IVSURAMOI. 

MARimB  Imburahoi. 

Praohoi,  TUk,  FAxraa,  (1-3.) 
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JUDGE^S  CHARGSL 

Vide,  Eyidinok,  (3.) 
LiBKL,  (22.) 

JUDGMBNT. 
Vide,  OoxnmB-OLAiM ,  (5,  6.) 


JURISDICTION. 

Of  a  Court  to  award  ooats,  when  it 
has  none  to  determine  the  action 
on  its  merits,  vide,  p.  644 


L. 

LEASR 
T^Rbmt,  (1,  2L) 

IJBELl 

L  That  a  judge,  befi>re  whom  a  cause 
has  been  once  tried,  and  in  which  a 
new  trial  has  been  granted  refuses, 
(on  its  being  reached  in  its  order 
and  moved  before  him  for  a  second 
trial),  to  decline  to  tiy  it,  and  to 
order  it  tried  before  another  judge, 
is  not  the  subject  of  an  exception. 
He  is  not  at  hbertj  to  dedine  try- 
ing it  when  reached  in  its  order  on 
the  calendar,  and  postpone  the  trial 
merely  because  it  has  been  pre- 
Tiouslj  tried  before  him.  Fry  t. 
BomtetL  200 

2.  Where,  in  an  action  of  libel,  any 
of  the  articles  are  privileged  com- 
munications, the  defendant  has  not 
a  right  to  open  the  cause  to  a  jury, 
on  the  trial  of  it,  merely  beouise 
his  answer  admits  the  publication. 
Nor  has  he  in  any  action  of  libel, 
when  the  amount  of  damages  is  a 
matter  in  issue,  and  proof  of  fiKHs 


notadmitted  in  the  answer  is  admis- 
sible, on  that  question.  id. 

3.  Pleadings  once  interposed  in  a 
cause,  but  which  have  been  super- 
seded by  other  pleadings  suue- 
quently,  and  regmarly  put  in,  ia 
uieir  stead,  are  not  to  be  regarded 
in  determining  what  are  the  iaenes 
to  be  tried.  fi 

4  In  an  action  of  libel,  where  the 
libels  were  published  in  defendant's 
newspaper;  copies  (of  the  news- 
paper) published  by  defendant^  at 
about  the  date  of  the  libels,  stating 
the  extent  of  its  circulation  at  that 
time,  are  competent  evidence  to 
prove  that  fiict;  such  evidence  is 
admissible  (although  the  complaint 
alleges,  that  the  defendant  bmeted 
of  a  circulation  of  20,000  cc^ies 
daUy,  and  although  this  allegatioQ 
is  not  denied  by  the  answer),  to 
prove  that  the  circulation  was 
larger,  and  what  it  in  fibct  was.  mL 

5.  In  an  action  of  libel,  evidence  of 
actual  malice  in  publishing  it,  is 
admissible  and  ec»npetent  on  the 
question  of  damages.  id. 

6.  Where  the  alleged  libel  is  publish- 
ed of  and  concerning  the  plaintiff, 
as  the  manager  of  an  Opera  in  the 
City  of  New  York,  it  is  no  defense 
to  the  action;  that  the  com^nt 
does  not  allege,  or  that  the  jdamtiff 
at  the  trial  &iJs  to  prove;  that  he 
was  licensed  to  exhibit  such  nerfor- 
mances  as  required  by  the  Session 
Laws  of  1839.  (P.  11,  ch.  13.)  That 
act  does  not  declare  suchpeifiir- 
mances  when  not  licensed,  to  be  a 
misdemeanor  or  unlawfoL  id, 

7.  In  an  action  of  libel,  to  recover 
damages  for  the  publication  of  libels 
of  and  concerning  the  plaintiff  as 
an  opera  manager;  the  question, 
"What  was  the  effect  upon  the 
house  (plaintiff's  Opera  House)  or 
the  filling  (^  the  house,  of  the  arti- 
cles that  were  published  in  the 
Herald,  and  which  are  now  com- 
plained off    is   not  oompeteBt 
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Such  a  questioii  calls  for  the  opinion 
of  the  witaeaa  %d. 

8.  When  such  libels  impale  to  the 
plaintiff  harsh  and  cruel  treatment 
towards  his  artists,  and  the  defen- 
dant justifies:  evidence  of  the  opi- 
nions of  third  persona  as  to  such 
conduct^  is  inaomissible.  The  acts 
of  the  plaintiff  which  are  relied 
upon  as  a  justification  of  the  charge 
must  be  prored,  and  upon  the  evi- 
dence given,  the  truth  or  fiilsitv  of 
the  charge  must  be  determined  by 
the  jury.  id. 

9.  When  it  becomes  material  to  de- 
termine whether  a  third  person  was 
sick  or  fei^ed  SLckness  at  a  time 
named;  evidence  may  be  ^ven  on 
that  pointy  without  examinmg  such 
third  person  in  respect  to  it        id. 

10.  When  a  question  put  to  a  witness 
is  objected  to.  and  the  objection  is 
oveiTuled  and  the  decision  is  ex- 
cepted to;  a  new  trial  will  not  be 
granted,  merely  because  an  afl&rma- 
tive  answer  would  be  incompetent 
as  evidence,  when  it  does  not  ap- 
pear by  the  bill  of  exceptions  that 
any  answer  was  given  to  such 
question.  id. 

11.  The  nature  and  extent  of  the 
questions  that  may  properly  be  put 
to  a  witness  by  way  i[  cross-exa- 
mination, depend  much  upon  the 
circumstances  of  each  case  and 
rest  largely  in  sound  judicial  discre- 
tion, id. 

12.  When  it  is  a  material  question 
whether  a  third  person  fainted  at  a 
certain  time  firom  actual  sickness  or 
debihty  *  or  feigned  sickness,  what 
was  said  to  her  at  the  time  of  the 
alleged  Minting  is  not  wholly  irrele- 
vant id 

13.  When,  in  an  action  of  libel,  it  is 
made  an  issue,  whether  the  plain- 
tiff was  guilty  of  severe  and  unjus- 
tifiable conduct  towards  certain  of 
his  employees  during  a  specified 
opera  season ;  evidence  of  the  plain- 


tiff's conduct  towards  some  other 
person  employed  by  him  during  a 
prior  season,  and  in  a  previous  yea^ 
IS  inadmissible.  id. 

14  In  an  action  against  a  defendant 
for  publishing  in  a  newspaper,  of 
which  he  is  the  proprietor,  libels  of 
and  concerning  the  plaintiff,  it  is 
improper  to  tdlow  me  plaintiff's 
counsel  while  summing  up  to  the 
jury,  to  make  such  declarations  as 
that^  ''The  Herald  (the  paper  in 
Question),  by  and  by  began  to  find 
tnat  it  could  not  live  without  doing 
something  to  attract  public  atten- 
tion ;  and  about  the  days  of  Ellen 
Jewett^  it  came  out  as  one  of  the 
most  infiimous  sheets  that  ever  ex- 
isted since  man  was  allowed  by  the 
Almighty  to  handle  a  i>en,"  when 
no  evidence  has  been  given  of  the 
truth  of  such  allegation  (and  no 
such  matter  has  been  averred  in  the 
pleadings). 

But  in  such  a  case,  although  the  de- 
fendant objects  on  that  ground,  to 
the  making  of  such  remarks,  and 
the  plaintiff's  counsel  then  insists 
that  the  jury  may  take  notice  of 
that  whicn  constitutes  a  part  of  the 
public  history  of  the  country,  and 
thereupon  the  defendant  requests 
the  Court  to  decide  and  declare, 
that  the  plaintiff's  counsel  has  no 
right  to  refer  to  articles  in  the  Her- 
ald, as  a  part  of  the  history  of  the 
country,  and  the  Court  responds: 
"  I  will  say  to  the  jury  whatever  is 
proper  to  be  said,  at  the  end  of  the 
matter,"  and  thereupon  the  defend- 
ant excepts  to  the  refiisal  of  the 
Court^  to  then  stop  plaintiff's  coun- 
sel ;  a  new  trial  will  not  be  granted 
b^  reason  of  that  exception,  espe- 
cially when  it  is  not  shown  by  the 
bill  of  exceptions,  that  the  plaintiff's 
counsel,  subsequent  to  such  excep- 
tion, made  any  unjustifiable  state- 
ments to  the  jury.  id. 

15.  It  is  indispensable  to  the  proper 
administration  of  justice,  that  ooun- 
sd  on  either  side  should  not  be  al- 
lowed to  lose  sight  of  the  evidence 
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and  of  the  iasueSy  and  indulge  in  de- 
nunciations of  a  party,  based  on  the 
assumption  of  facts  not  attempted 
to  be  proved:  and  which  should  not 
be  permittea  to  disturb  that  calm 
deliberation  which  it  is  the  duty  of 
jurors  to  bestow,  and  which  the 
parties  have  a  right  to  expect  and 
demand.  id. 

But  a  party  who  relies  upon  an  excep- 
tion alone,  as  entitling  him  to  a  new 
trial,  must  show  by  his  bill  of  ex- 
ceptions, when  the  decision  ex- 
cepted to,  allows  a  question  to  be 
answered,  or  a  certiun  course  to  be 
pursued,  that  evidence  was  given 
or  some  act  done  subsequent  to  or 
by  reason  of  such  decision,  that  was 
(for  aught  the  Court  can  see)  pr^u- 
dicial  to  his  rights.  id. 

10.  YHien  articles  are  published  in  a 
newspaper  of  and  concerning  the 
plaintiff  as  the  manager  of  an  opera^ 
fuch  parts  of  the  articles  as  charge 
the  plaintiff  with  unjust^  tyranni^ 
and  oppressive  conduct  in  reference 
to  his  dealings  with  his  artists,  are 
not  privilegeo.  id, 

17.  An  editor  is  responsible  for  the 
truth  of  what  he  alleges  in  such  ar- 
ticles to  be  facts,  but  his  criticism 
upon,  or  his  opinions  (expressed  in 
such  articles)  upon  facts  admitted 
or  established,  are  privileged.       id, 

18.  Aneditor*sbelief  that  allegations, 
which  he  makes  (and  which  are  not 
privil^(ed),  are  true,  is  no  defense. 

tdL 

19.  The  truth  of  the  allegations  con- 
tained in  the  libel  is  a  defense,  how- 
ever maUcious  the  motive  with 
which  it  was  published.  id, 

90.  In  an  action  of  libel,  the  actual 
damages  are  to  be  determined  by 
.  the  jun^,  upon  a  careful  considera- 
tion of  the  offense  or  misconduct 
thereby  imputed  to  the  plaintiff;  the 
circumstances  of  the  publication,  the 
extent  of  its  circulation,  and  the 
natural  and  necessary  consequences 


of  sudi  a  publication,  according  to 
the  results  of  human  observation 
and  experience.  id 

21.  Upon  the  question  whether  puni- 
tory damages  shall  or  shall  not  be 
allowed,  the  actual  motive  and  par- 
pose  oi  the  defendant^  in  making 
the  publication,  may  properly  be 
considered.  id, 

22b  When  a  witness  is  called  to  prove 
and  does  prove  declarations  of  the 
defendant  with  a  view  to  show 
thereby  actual  malice  in  making  the 
publication,  and  his  direct  and  ctobb- 
examinations  leave  it  an  open  ques> 
tion,  what  were  the  precise  words 
which  the  witness  shall  be  deemed 
to  have  testified  were  used  by  the 
defendant,  and  the  opposite  counsel 
disagree  in  relation  thmto,  it  is  pro- 
per for  the  Ck)urt  (when  its  own  re- 
collection is  indistinct),  to  state  to 
the  jury,  what  each  counsel  daims 
the  words  are;  wluit  his  notes  of 
the  testimony  show,  and  leave  it  to 
the  jury  to  determine  the  &ct)  with 
appropriate  instructions  as  to  the 
e£Eect  to  be  given  to  the  worda^  as 
they  shall  find  that  they  were  as  the 
one  counsel,  or  the  other,  cUima 
them  to  have  been.  id. 


LIFE  mSURANCR 

1.  It  is  not  essential  to  the  validity 
of  a  policy  of  life  insurance,  issaed 
to  one  person  on  the  life  of  another, 
that  the  person  obtaining  such  po- 
Hcy  be  a  creditor  of  the  one  whose 
hfe  is  insured.  Boyi  y.  The  N,  Z 
Uft  luB,  Co.  440 

2.  It  is  enough  that  according  to  the 
ordinary  course  of  events,  necani- 
ary  loss  or  disadvantage  will  natu- 
rally and  nrobably  resiilt  from  the 
death  of  uie  one  whose  life  is  in- 
sured, to  the  person  obtaining  the 
policy.  ii 

3.  On  such  a  policy,  the  sum  insured 
is  the  measure  of  the  insurer's  liar 
bility.  H 
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4  Where  a  life  policy,  made  in  New 
York  upon  the  life  of  a  person  then 
residing  there,  declares  that  such 
policy  18  accepted  upon  the  condi- 
tion, that  if  the  insured,  without  the 
Srevious  consent  of  the  insurer  in- 
orsed  on  the  policy,  "shall  yisit 
those  parts  of  the  United  States 
wbick  lie  south  of  the  southern 
boundaries  of  Virginia  and  Ken- 
tacky,  .  .  the  policy  shall  be  void, 
nidi  and  of  no  effect; "  and  where 
an  indorsement  is  made  by  the  in- 
surer on  such  policy  on  the  24th  of 
October,  1853,  that  "the  insured 
has  permission  to  reside,  and  travel 
by  land  or  by  any  of  the  regular 
sea  steamers,  in  any  part  of  the 
United  States;  to  be  north  of  the 
south  bounds  of  Virginia  by  the 
lOth  of  July.  1854,''  and  where  in 
pursuance  or  such  permission  and 
soon  thereafter  the  insured  goes  to 
Appalachicola,  Florida^  and  is  there 
on  the  11th  of  June,  1854,  seized 
with  sickness  and  is  so  sick  as  to  be 
unfit  and  unable  to  travel  and  to 
start  on  his  return  to  the  north  and 
so  contanues  until  the  20th  of  July, 
1854,  when  he  dies  at  Appalachi- 
cola) (distant  six  days  travel  firom 
the  south  bounds  of  Virginia  by 
the  ordinary  route  and  mode  of 
travel);  the  insurers  are  not  exempt 
fi*om  liabilitv,  >on  the  ground  that 
the  insured  s  being  north  of  the 
south  bounds  of  Virginia  by  the 
10th  of  July,  1854,  is  a  condition 
precedent^  the  performance  of  which 
IS  so  essential  to  the  continuing  va- 
lidity of  the  policy  that  its  non-per- 
formance cannot  be  excused,  though 
caused  by  the  act  of  GkxL  (Per 
Hoffman.  J.)  Baldtmn  v.  The  N, 
T.  JUft  I'M,  and  Trutt  Co.       530 

5.  Where  a  life  policy  contains  such 
a  condition,  and  has  such  a  consent 
indorsed  upon  it  subsequently,  and 
where  performance  of  the  condition 
rests  with  the  assured  exclusively 
and  is  wholly  personal  and  he, 
while  intending  in  good  faitk  to 
perform  it  literuly,  is  disabled  m>m 
performing  it  by  the  act  of  Gk>d, 


without  any  default  or  neglect  of 
his  own;  non-performance  of  the 
condition  will  not^  alone,  exempt 
the  insurer  from  liability.  (Per 
Hoffman,  J.)  id, 

6.  The  consent  indorsed  on  the  poli- 
cy should  be  so  construed  as  to 
conform  to  the  intent  of  the  par- 
ties, to  be  collected  from  the  terms 
of  toe  whole  agreement  (Per  Bos- 
worth,  Gh.  J.)  td 

7.  By  a  just  construction  of  the  po- 
licy and  of  such  consent^  the  life  in- 
sured, was  insured  against  death 
resulting  from  disease  contracted  or 
first  developed,  on  the  11th  of  Juns^ 
1854,  at  Appalachicola,  (distant  fi^m 
the  south  bounds  of  Virginia  six 
days  of  ordinary  travel),  provided 
the  disease  was  of  a  character  that 
made  his  death  in  the  highest  de- 
gree probable,  if  he  attempted  to 
return.  (Per  Bosworth,  Oh.  J.)  id. 


M. 


MABINE  INSURANCB. 

1.  A  person  insured,  on  receiving  in- 
formation  of  &cts  which,  if  tme^ 
make  it  highly  probable  that  a  con- 
structive total  loss  has  occurred, 
has  a  right  to  give  notice  of  his 
election  to  abandon.  McOcnoehfU 
V.  Th^  Sun  Mu,  Ina.  Oo.  99 

2.  And  an  abandonment  valid  ia 
other  respect^  and  authorized  br 
the  &ct8  existing  at  the  time,  is  sulF* 
fidentwhen  mMe  on  such  infor- 
mation, id 

3.  It  is  not  essential  to  a  valid  aban* 
donment  that  the  insured  at  tfaa 
time  of  ^ving  notice  should  havo 
information  of  &cts  which,  if  tnie^ 
would  make  the  inference  that  a 
constructive  total  loss  had  occurred, 
n&oeuary  and  wMvoidtMt^  it  is 
enough  that  they  render  such  a 
result  higWiy  probabk,  «df« 
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4.  A  poUcy  of  inmnQoe  upon  a  new 
flbip  still  on  her  waya^  drawn  in  the 
usual  form  of  a  marine  policy  de- 
scribing the  period  of  risk  "  while 
being  safely  launched,"  and  "  until 
she  be  moored  twenty-four  hours 
in  safety,"  and  describing  the  perils 
insured  a^^ainst  by  mentioning  the 
usual  penis  named  in  a  marine 
policy  and  *^all  other  sea-perils, 
losses  and  misfortunes  to  the  hurt 
detriment  or  damage  of  the  vessel 
or  any  part  thereof  except  those 
arising  irom  the  negligence,  fraud, 
ignorance  or  misconduct  of  the 
master,"  is  to  be  construed  with 
reference  to  the  manifest  design  of 
the  insurance,  its  special  nature  and 
its  expressed  application  to  a  vessel 
while  in  the  process  of  launching. 
FricheUe  v.  Tie  State  Mil  Fire  and 
Mar.  Int.  Co.  190 

&  By  such  a  policy  the  vessel  is  pro- 
tected, from  the  moment  the  launch- 
ing commences^  against  accidents 
in  the  progress  of  that  work^  not 
arising  trom  negligence,  fraud,  igno- 
rance or  misconduct  of  those  in  the 
charge  of  the  vessel  id. 

&  Accordingly  when  a  vessel  so  in- 
sured in  the  process  of  launching 
stopped  on  the  ways;  in  a  situation 
in  which  she  was  m  a  most  cnti(»d 
and  dangerous  position:  her  stem 
floated.  Mid  she  strained;  and  she 

:    was  in  inmunent  danger  of  becom- 

•  ing  hogged ;  and  after  sixteen  days 
■    by  great  exertions,  by  making  new 

wavs,  putting  blocks  and  stanchions 

»    uicier  her  and  using  every  other 

means  in  their  power,  she  w&<s  pre- 

*  served  and  floated  in  safety,  the  in- 
fared  is  entitled  to  recover  the 
actual  expenses  necessarily  incurred 
in  the  preservation  of  the  vessel 

.  and  in  her  deliverance  from  danger 
of  being  injured.  id, 

7.  It  seems  that  under  such  a  policy 
there  can  be  no  recovery  for  the 
expenses  of  launching,  whether 
preat  or  small,  whether  the  launch- 
ing was  more  or  less  difficulty  so 
as  the  vessel  itself  waa  not 


injured  nor  in  peril  from  the  ha^ 
aitla  of  the  process.  «i 

fi.  When  by*the  written  terms  of  a 
carffo  policy,  the  subject  insured  is 
dedared  to  be  "fr^ee  from averwo," 
and  by  the  printed  memon&dom 
clause  "it  ia  agreed"  that  socfa 
property  "ia  warranted  by  ths 
assured  free  from  average,  unleaB 
general,"  the  insoren  are  not  Itabls 
to  indemnify  the  aasuied  against  a 
general  average  loss,  wmdi,  as 
owner  of  the  property  so  insured, 
he  has  been  compiled  too<Hitributd 
to  pay.  BBuyett^Y.TheOrimUMk 
Ins.  Go.  385 

9.  The  policy  must  be  so  oonstned, 
if  practicable,  that  ^ect  may  be 
given  to  the  written  words  io  it| 
according  to  their  meaning  in  sock 
contracts  as  settled  by  judicial  de- 
cisions; when,  giving  to  them  that 
meaning,  they  conflK^t  with  soma 
customary  provision  found  ia  tha 
printed  part  of  the  policy,  the  latter 
must  be  refected,  and  tne  written 
words  allowed  to  prevail  ii 

10.  It  is  not  competent  to  show  bj 
parol  that  words  written  in  a 
policy,  and  which  have  received  a 
judicial  interpretation,  have  acquir- 
ed by  the  usage  of  trade  a  peculiar 
commercial  meaning,  variant  from 
or  in  conflict  with  tnat  which  tha 
Courts  have  adjudged  to  be  their 
true  meaning.  id^ 


MASTEB. 
Vide,  SWF8A1CD  SB[Fralc^  (1, 1) 

MASTER  AND  SEBYAlft 
Vide,  AonoH,  (17, 1&) 

MORTQAaES. 
Vide,  Piuonoi^  lUh,  Taxbe^  (1^.) 
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MUNICIPAL  CORPORATION. 

1.  The  municipal  corporation;  the 
Major,  Aldermen  and  Commonalty 
d  the  city  of  New  York,  although 
authorized  by  its  charCer  to  haye 
and  keep  such  and  so  many  markets, 
at  Buch  and  80  many  plaioes  within 
its  corporate  limita,  as  shall  horn 
time  to  time  be  established  by  the 
oommon  council,  cannot  erect  nor 
aUow  market  stalls  to  be  erected 
and  occupied  in  the  public  streets  of 
said  city,  theretofore  regularly  laid 
out  and  established  as  highwa^Sw 
and  ooeupied  as  such,  to  the  8pe<^ 
damage  of  the  owners  of  houses 
and  lots  fronting  on  such  streets, 

.  without  being  liable  for  such  dam- 
age. SL  Mn  y.  Tht  Mayor,  dsc. 
a  N.T.  483 


SL  The  facts,  that  sheds  or  stalls  are 
so  erected  and  occupied  by  the  per- 
mission of  its  commissioner  of 
streets  and  lamps,  and  that  fees,  for 
the  use  of  such  sheds  or  stalls  as 
market  stands,  at  a  fixed  rate  per 
day  for  a  period  of  seyeral  months, 
are  collected  by  its  clerk  of  the 
market  and  by  him  paid  to  the 
comptroller  of  such  city,  and  that 
the  erection  and  such  occupation 
of  such  sheds  prevent  access  to  the 
houses  fronting  on  such  street  and 
cause  special  damage  to  the  owners 
thereof,  are  sufficient,  prima  fade^ 
to  establish  the  liability  of  such 
corporation  for  such  damage.       id, 

3.  The  facts,  that  the  q>ace,  (or  slip 
so  called)  in  and  on  which  sheds 
are  so  erected  and  used,  has  been 
used  as  a  public  street  or  highway 
lor  more  than  fifty  years  prior  to 
such  erection;  and  at  the  time  of 
such  erection  continued  to  be  so 
uied;  that  the  corporation  more 
than  fifty  years  prior  to  such  erec- 
tion granted  land  bounded,  on  sach. 
slip,  and  in  the  grant  described  said 
slip  as  a  slip  "called  Catharine 
slip  as  the  same  has  been  lately  laid 
out  and  surveyed  by "  one  of  the 
city  surveyors  of  said  city ;  and  by 
such  grant  required  the  grantees  to 
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erect  a  continuation  of  said  slip, 
of  a  specified  width,  to  be  and  re- 
main for  the  free  and  common  pas- 
sage o^  and  a  public  street  or  way 
for  the  inhabitants  of  said  city,  in 
like  manner  as  the  other  puolio 
streets  of  the  said  city  then  were  or 
lawfully  ought  to  be ;  and  that  such 
corporation  thereafter  directed  said 
slip  or  street  to  be  repaved,  and 
assessed  the  expense  thereof  upon 
the  owners  of  lands  contiguoua 
thereto,  are,  uncontradicted,  suffi- 
cient evidence,  in  an  action  against 
said  corporation  for  damages  caused 
by  obstructing  the  same ;  that  such 
sup  is  in  fact  and  in  kw  a  publio 
street  or  highway;  regularly  estab- 
lished as  such.  tdL 

4  A  temporary  interference  by  such 
corporation  with,  or  obstruction  of 
a  s^et,  by  necessarily  piling  mate- 
rials on  a  part  of  such  street  during 
a  reasonable  period  for  building  or 
repairing  a  market^  for  which  an 
inconvenience  may  result  to  adjoin- 
ing owners,  vriU  not  create  a  liability 
on  the  part  of  the  corporation  in 
favor  of  such  owners  for  the  inci- 
dental losses  consequent  thereon. 

tdL 

5.  But  such  an  appropriation,  by  the 
corporation,  of  a  public  street  and 
sidewalk,  (by  the  erection  of  sheds 
thereon  and  the  occupation  of  the 
same  for  vending  meats,  vegetablet 
and  other  articles  usually  sold  in  the 
public  markets)  as  substantially 
prevent  access  to  or  e^iress  from 
adjoining  buildings  frontm^  on  sock 
street,  and  in  efiect  deprives  the 
occupants  thereof  of  the  capadty 
to  prosecute  their  accustoms  and 
lawfiil  business  therein,  is  unautho- 
rized by  law,  and  for  the  dami^ges 
directly  and  necessarily  caused 
thereby,  the  corporation  is  liable. 

fi 

K 

NfiCLiaENCB. 
Fit^AonoH,  (7-11;  IT,  la^ 
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Vidty  AnoBMET  at  Law.  (2,  3,  4) 
CiTT  Railroads,  (1,  3.) 


NEW  TRIAL. 

L  A  partj  moving  for  a  new  trial  on 
the  ground  that  the  verdict  against 
him  is  contrary  to  law  and  the  evi- 
dence, is  entitled  to  a  &ir  application 
of  the  rules  stated  to  the  jur^  rela- 
tive thereto,  in  accordance  with  lus 
request,  as  being  correct  expositions 
of  the  law.     Bogen  v.  Murray, 

!l  If  the  evidence  given,  assuming 
such  rules  to  have  been  correctly 
stated,  entitles  him  to  a  new  trial, 
it  should  be  granted,  even  though 
the  General  Term  may  be  of  the 
(pinion  that  such  rules  are  not  accu- 
rately stated.  id, 

3,  In  such  a  case,  there  should  be  a 
new  trial,  in  order  that  the  rule  may 
be  given  to  the  jury  as  the  Court  at 
General  Term  thinks  it  should  be 
applied,  and  that  the  party  seeking 
a  contrary  instruction  may  except 
thereto,  and  be  in  a  position  to  od- 
tain  the  judgment  of  the  Court  of 
last  resort  thereon. 

4  A  general  verdict  for  the  plaintiff 
taken  by  consent  on  *a  concession 
that  "  there  could  be  no  controversy 
as  to  what  £Acts  the  evidence  estab- 
hshed,  and  that  the  case  presented 
only  questions  of  law,"  must  be 
deemed  at  least  as  favorable  to  the 
plaintiff  upon  the  facts  in  issue  as 
It  would  be  if  such  verdict  had  been 
found  by  the  jury  upon  a  submission 
of  the  issues  to  them  upon  the  evi- 
dence.   Sharp  r,  Whipplt.        474 


5.  In  such  case  for  the  purposes  of  a 
hearing  upon  the  questions  of  law 

'  arising  on  the  trial,  the  plaintiff  is 
entitled  to  regard  tiie  issues  of  fact 
as  found  in  his  favor.  id. 

4  And  where  in  such  case  the  par- 
ties agreed  upon  the  form  of  a  vei> 
diet  and  consented  thereto,  and  in 


addition  to  a  general  ver^^ct  for  the 
plaintiff  they  agreed  to  a  special 
finding  of  certain  &cts,  upon  which 
questions  of  law  arose,  such  gene- 
ral verdict  must  stand  unless  such 
special  finding  is  inconsistent  there- 
with ;  and  though  the  whole  verdict 
is  taken  "  subject  to  tlie  opinion  of 
the  Court,"  the  defendant  is  not  at 
liberty  to  claim  on  the  hearing  that 
the  issues  of  fact  were  not  establish- 
ed by  the  evidence  in  fiivor  of  the 
plaintiff,  except  so  far  as  such  spe- 
cial finding  may  control  them,    td 

7.  In  the  case  last  stated,  the  special 
finding  a^^reed  upon  is  to  be  taken 
as  establishing  the  &ct8  therein 
stated^  and  the  general  verdict  as 
establishing  all  other  facts  in  is8ii& 
in  the  plaintiff's  favor.  uL 

8.  On  appeal  fit>m  a  judgment  in  an 
action  tried  before  a  referee  although 
on  an  examination  of  the  testimony 
as  it  appears  reduced  tovrriting  ana 
printed,  the  Court  may  think  that 
on  the  proofs  they  should  form  an 
opposite  conclusion  on  the  fiicts,  the 
judgment  is  not  therefore  to  be 
reversed,  when  the  testimony  is 
conflicting  and  the  preponderance 
on  either  side  is  not  such  as  to 
warrant  a  belief  that  the  finding 
of  the  referee  is  not  the  convicticMi 
of  an  upright  mind  uninfluenced 
by  any  consideration  foreign  to  the 
case,  or  that  his  finding  vrss  the 
result  of  any  error  or  mistake  in 
the  application  of  the  rules  of  law 
to  the  evidence.    HcJl  v.  Morrium, 

520 

9.  Whether  the  proofe  in  this  case 
showed  a  statea  account  between 
the  parties  considered.  id 

10.  YHiere  a  plaintiff  alle^  in  his 
complaint  that  he  left  vnth  the  de- 
fendant 20  shares  of  stock  on  the 
27th  September,  1854,  for  sale  at 
not  less  than  46  per  cent  and  that 
the  plaintiff  sold  the  stock  at  that 
rate  and  refiised  to  pay  over  the 
proceeds  and  the  plaintiff  prays 
judgment  therefor;  and  it  appeared 
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by  the  proois  that  the  prooeedB  of 
such  sale  were  by  the  plaintiiT's 
direction  invested  in  other  20 
shares  of  stock,  which  bj  like 
direction  were  sold  and  the  pro- 
ceeds invested  in  other  20  shares, 
which  by  the  plaintiff's  authority 
were  sold  and  the  proceeds  received 
on  the  20th  of  March,  1855.  Hdd^ 
that  the  plaintiff  is  entitled  to  re- 
cover sucn  last  named  proceeds. 

That  the  discrepancy  between  the 
allegations  and  the  proofe  is  not  a 
fiulure  to  prove  the  allegations  of 
the  complaint  in  their  entire  scope 
and  meaning  and  therefore  not  a 
variance  which  is  fatal  to  a  reco- 
very, id 

11.  Exceptions  taken  on  the  trial  of 
a  cause,  and  not  called  to  the  atten- 
tion of  the  Court  on  the  argument 
of  an  appeal  firom  the  judgment^ 
taken  by  the  party  excepting,  nor 
alluded  to  in  the  points  submitted 
by  him  on  such  argument  will  be 
deemed  to  have  been  abandoned  by 
him.     Cumings  v.  Morria.  560 

Vide,  Bills  of  Exohamob  amd  Pbomis- 

80BT  NOTKS,  (12.) 


NOTICE 

(To  put  one  on  Inquiry). 

I    Fufe,  Corporation,  (9-12.) 


R 

PARTITION. 

1.  Under  the  Code,  as  it  was  amend- 
ed by  the  act  of  April  11,  1849, 
lands  may  be  partitioned  by  action. 
AUhatue  v.  Badde,  410 

2,  A  party  entitled,  and  intending  to 
commence  such  an  action,  may,  be- 
fore service  of  the  summons,  pro- 
cure a  guardian  for  minor  ddTen- 
dants  to  be  appointed,  in  the  man- 


ner piescribed  by  2  B.  B.,  317,  Sf 
2,  3.  id. 

3.  When  a  guardian,  thus  appointed, 
has  made  and  filed  such  a  oond  as 
the  order  i^pointmg  him  and  the 
Bevised  Statutes  prescribe,  and  has 
given  notice  thereof  to  tne  party 
intending  to  institute  such  action: 
he  has  thereby  effectually  consented 
to  act  as  guardian,  and  has  accepted 
of  his  appointment  as  such.        uL 

4  The  summons  and  complaint  in 
such  action  for  partition,  should  be 
served  on  him  as  such  guardian,  and 
such  service  is  a  legal  and  valid 
service  on  the  minors  whom  he 
represents.  id, 

5.  The  omission  of  such  guardian  to 
file  an  answer  to  the  complaint^  or  to 
give  notice  of  his  appearance  m  the 
action,  will  not  affect  the  validity 
of  a  judgment  that  partition  be 
made,  especially  if  an  answer  be 
filed  by  virtue  of  an  order  of  the 
Court^  as  of  the  time  when  it  might 
have  been  regularly  served  as  a 
matter  of  course;  >though  such 
order  be  made  after  judgment  has 
been  perfected.  id. 

6.  Such  defects  or  objections  are  not 
sufficient  to  justify  the  Court^  ui 
dismissing  a  suit  for  the  specific  per- 
formance of  a  contract  to  purchase 
lands,  the  vendor's  title  to  which 
depends  upon  the  validity  of  a 
judgment  in  partition,  rendered 
upon  such  proceedinga  id 


PAKTNERSHEP. 

Where  certain  persons,  by  a  writing 
signed  by  them,  formed  an  associa- 
tion for  publishing  a  daily  and 
weekly  newspaper;  and  therein 
and  thereby  agreed,  that  said  news- 
papers and  the  good  will  thereof 
and  all  the  other  goods,  &c.,  of  the 
association  "  as  they  shall  from  time 
to  time  exist,  shall  be  divided  into, 
and  shall  always  consist  of  100 
equal  shares,  to  be  called  capital 
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stock;**  and  in  what  proportions 
such  stock  should  belong  to 
them  in  seyeralty;  and  thereby  (by 
the  6th  article  thereof),  also  agrcHed, 
that  each  party  snould  have 
the  right  to  self  any  of  his  said 
stock,  but  before  doing  so,  should 
offer  the  same  to  the  association 
and  giye  it  the  refusal  thereof  for 
ten  days;  and  that  no  "purdiaser 
shall  acquire  ukj  interest  whatever 
in  the  profits  of  said  papers  till  .he 
shall  receive  a  certificate  or  scrip  for 
his  said  shares  signed  by  all  the 
parties  hereto,  and  duly  registered 
in  a  book  to  be  kept  for  that  par- 
pose,"  which  scrip  diall  certify  that 
the  holder  of  it  ^'  is  entitled  to  par- 
ticipate in  proportion  to  his  shares, 
only  in  that  portion  of  the  profits 
which  may  be  assigned  to  the  party 
selling  to  sach  purchaser ;  and  shall 
not  be  entitled  to  any  voice  or 
agency  whatever  in  the  conduct 
control,  management  or  affiors  of 
said  company  or  of  said  news- 
papers." 

L  It  was  hddj  that  the  plaintiff,  who 
purchased  thirty  shares  of  the  stock 
from  a  prior  and  registered  pur- 
chaser thereof,  was,  as  oetween  nim 
and  his  vendor,  the  owner  thereof, 
and  as  such  equitably  entitled  to 
any  dividends  of  profits  ascertained 
and  declared  whQe  he  was  such 
owner,  and  credited  on  the  books 
of  the  association,  to  such  stock  as 
its  just  proportion  of  such  ascer- 
tained profits,  although  such  stock 
was  so  purchased  by  the  plaintiff 
without  a  previous  offer  of  it  by  his 
vendor,  to  uie  association  or  to  either 
of  the  aBaodatea  Sarper  v.  Ray- 
mond, 29 

Z  It  was  also  held^  that  a  sale  and 
assignment^  by  the  plaintiff,  after 
tuch  a  dividimd  of  profits,  of  the 
said  '*  thirty  shares  of  capital  stock," 
''and  all  ratnre  benefit  and  divi- 
dends thereof^'  with  fiill  authority, 
as  the  attorney  of  the  plaintiff  and  or 
his  vendor,  to  sell  for  them  "  all  or 
any  part  of  said  stock,"  did  not  pass 
to  the  plaintiff's  vendee  any  nght 


to  the  dividend  so  previously  de- 
clared and  credited,  to  the  said 
thirty  shares.  id. 

3.  It  was  also  hdd^  that  a  written 
notice  signed  by  one  of  the  associ- 
ates and  served  (on  all  persons  in- 
terested in  the  cmital  stock)  after 
such  a  dividend  or  profits  had  been 
made,  declaring  the  association  d^ 
solved ;  and  the  institution  by  him 
of  a  suit  to  obtain  a  judgment  de- 
claring it  to  be  dissolved.  &a,  ope- 
rated as  a  dissolution  of  the  associa- 
tion, and  made  the  plaintiff's  legal 
title  to  the  profiU  so  allotted  and 
credited  to  his  thirty  shares  perfect 
and  absolute,  and  completed  his 
light  to  sue  the  associates  and  re- 
cover from  them  such  ascertained 
and  declared  profits  unembarrassed 
by  any  of  the  conaitions  and  pro- 
visions contained  in  the  sixth,  or  the 
said  articles  of  association.  tdL 

4.  But  it  was  also  held,  that  in  such 
a  suit,  there  would  be  deducted  from 
such  declared  profits  three-tenths 
of  a  debt  owing  by  the  association 
when  the  dividend  was  declared, 
and  subseqnenUy  paid  by  it^  but 
not  then  considered,  because  its 
amount  was  not  then  known,  or 
c^iable  of  being  ascertained.      tdL 

Two  persons  (K  &  C),  both  of  whom 
then  resided  in  the  State  of  New 
York,  entered  into  written  articles 
of  copartnership,  by  which  they 
^;reea  to  tranau^  as  partners,  at 
K:eokuk,  Iowa,  the  wholesale  and 
retail  dry  goods  business.  H.  A  C. 
severally  agreed  to  contribute  and 
did  contribute  $2,000.  of  capital,  in 
cash.  H.  agreed  to  devote  himself 
diligenUyin  Keokuk  to  the  said 
par&ersnip  business,  except  when 
the  purchasing  of  goods  or  other 
necessary  business  of  the  finn  re- 
quired him  to  be  absent  from  Keo- 
kuk. 0.  agreed  to  attend  to  that 
part  of  the  business  which  could  be 
conducted  in  the  city  of  New  York, 
as  ftr  as  he  was  able,  without  inter- 
fering in  any  vray  with  his  duties 
there,  as  clerk  of  any  firm  by  whom    4 
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he  might  be  employed.  It  was 
stipulated,  that  H.  should  be  euti- 
Hed  to  receive  and  be  paid  "  three- 
fourth  parts  of  the  profits  of  said 
partnership/'  and  the  s^d  C.  ^  one- 
fourth  part"  The  agreement  did 
not^  in  terms,  make  any  provision 
in  respect  to  losses.  Ko  profits 
were  made,  but  on  the  contrary 
the  losses  absorbed  $3,120.20  of  the 
money  contributed  as  capital : 

5.  (1.)  HM,  on  these  facts,  that  in 
respect  to  the  portion  of  the  capital 
absorbed  in  the  payment  of  losses, 
neither  party  had  any  claim  against 
the  other,  and  that  the  9879.80  re- 
maining of  the  sum  originally  con- 
tributed as  capital,  belonged  to,  and 
should  be  divided  between  the 
partners  equally.  (Per  Slossom  and 

PlERREPOHT,    J.    J.)      ffoMn'OUCk   V. 

ChUds.  105 

6.  (2.)  Hdd,  also,  that  by  a  just  con- 
sU'uction  of  the  articles  of  copartner- 
ship, the  partners  thereby,  agreed, 
that  H.  should  receive  half  of  the 
profits  for  his  extra  services  if  profits 
were  made ;  and  if  none  were  made, 
that  he  should  not  be  compensated 
therefor;  and  that  if  losses  were 
incurred,  they  should  be  borne  by 
the  partners  equally.  (Per  Sxx)8S0n 
and  PiEBREPOMT,  J.  J.)  id. 

7.  OondutioMj  of  Hoffman,  X,  pp. 
105,  106,  and  He  Notb,  pp.  123, 
124. 

8.  When  the  members  of  a  firm,  by 
agreement  among  themselves,  make 
an  actual  division  between  them  of 
part  of  the  firm's  assets,  and  allot 
to  each,  as  his  own  property,  speci- 
fic portions  thereof;  and  the  divi- 
sion Uius  made  is  assented  to  and 
acted  upon  by  all  the  partners ;  the 
title  to  the  part  so  allotted  to  each, 
becomes  thereby  his  exclusive  in- 
dividual property.  OroAy  v.  Ni- 
tkoU,  450 

9.  If  one  partner  receive  from  a 
third  person,  payment  of  a  debt 
owing    by    hun    to    the    finn. 


which  has  been  so  allotted  to  his 
copartner ;  the  latter  may  maintain 
an  action  against  him,  to  recover 
the  am6unt  so  received.  id 

10.  I^  in  such  an  action,  the  plaintiff 
calls  one  of  his  copartners  as  a 
witness;  that  fact  wiU  not  entitle 
the  defendant  to  be  examined  in 
his  own  behalf,  imder  section  399 
of  the  Code,  as  it  read  prior  to  the 
funendment  made  by  chapter  353 
of  the  Laws  of  1857.  t& 

11.  The  vendor  of  a  personal  chattel, 
or  of  a  thing  in  action ;  was,  before 
the  Code,  a  competent  witness  for 
his  vendee,  in  a  suit  by  the  latter 
against  a  third  person  who  had 
wrongfiilljr  converted  such  chattel, 
or  appropriated  such  thing  in  action 
to  his  own  use.  He  is  not  "an 
assignor  of  a  thine  in  action  or 
contract*'  within  the  meaning  of 
section  399  of  the  Code.  «i 


PAYMENT. 

1.  Beceiving  firom  the  president  and 
agent  of  a  corporation^  on  applying 
to  him,  as  such  agent,  for  payment 
of  a  sum  then  due  firom  the  com- 
pany ;  part  cash  and  the  balance  in 
a  note,  at  thirty  days,  made  by  a 
firm  of  which  such  president  is  a 
member :  and  the  giving  of  a  receipt 
that  the  whole  sum  so  due  has  been 
received,  will  not  operate  as  pay- 
ment by  the  company  of  the  sum 
for  which  the  note  was  taken,  un- 
less it  was  expresslv  agreed  at  the 
time,  that  it  should  be  received  as 
actual  payment.  Highy  v.  The 
Harlem  ILK  Co.  497 

2.  The  fact  that  such  president  and 
agent  was,  at  the  time  of  giving  the 
note,  lai^ly  indebted  to  such  com- 
pany, and  was  subsequently  credited 
by  tne  company,  in  account^  as 
having  paid  tne  whc^  sum  due,  is 
no  answer  to  such  an  action;  the 
company  not  having  in  fact  been 
actoaUy  prejudiced  luraeby.         id 
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8.  Sudi  a  receipt  will  not  exclude 
parol  eyidence,  in  an  action  against 
the  company  to  recover  the  sum 
for  which  the  note  was  given,  (it 
not  having  been  paid  at  maturity) 
of  what  was  said  at  the  time  of 
taking  such  note,  to  induce  the 
creditor  to  take  it  id. 

4  The  declarations  of  the  parties  to 
the  transaction,  at  the  time  of  mak- 
ing it^  are  competent  evidence, 
althoufi^  one  of  them  was  the  clerk 
of  such  president;  he  acting[  at  the 
time  for  such  president  as  his  derk 
and  agent^  the  president  not  bein^ 
personally  present  id. 

Vide,  PurcheutY,  MaJttiaon^  p.  310. 


PLEADING. 

L  Where,  in  an  action,  by  an  indorsee 
of  a  promissory  note  against  the 
maker,  all  the  allegations  of  the 
oomplaint^  which  are  employed  to 
show  the  title  and  possession  of  the 
note  to  be  in  the  plaintiff,  are  put 
at  issue  by  the  answer,  the  answer 
is  sufficient  as  a  pleading,  although 
it  puts  ^aoh  of  such  allegations  at 
issue  by  an  averment^  that  the  de- 
fendant has  not  any  knowledge  or 
information  thereof  sufficient  to  form 
abelieC    Dwncany,  Lawrence,   103 

2b  The  pendency  of  an  action  for 
damages  is  no  bar  to  the  setting  up 
of  the  same  demand  of  damages  as 
a  counter-claim  in  a  suit  afterwards 
brought  against  the  plaintiff  in  the 
first  action  by  the  delendant  there- 
in.    WiUm  V.  N&riham.  162 

3.  Where  a  sale  of  chattels  has  been 
fi^udulently  made,  and  the  title  to 
the  chattels  sold  has  failed,  and  the 
purchaser  has  commenced  an  action 
to  compel  the  vendor  to  surrender 
a  promissory  note  and  mortoige 
given  for  the  consideration  of  the 
sale,  to  be  canceled,  and  to  recover 
damages  for  the  firaud,  the  penden- 
cy of  such  an  action  will  not  pre- 
Tent  the  purchaser,  if  afterwards 


sued  on  the  note  by  the  vendor, 
setting  up  the  fiiiud,  and  failure  oi 
title,  as  a  defense  to  the  action  ao 
commenced  by  the  vendor.         O, 

i.  A  "  counter-claim,"  as  defined  in 
the  Code  of  Procedure ;  or  matter  of 
"recoupement,"  as  understood  be- 
fore the  Code,  can  only  be  used  as 
a  defense,  whero  it  exists,  in  &vor 
of  the  defendant  against  the  jhmr 
iiff  m  ihe  action.  Accordingly  in 
an  action  on  a  note,  by  a  transferree 
or  assignee,  a  cause  of  action  exist- 
ing only  against  the  payee,  cannot 
be  set  up  as  a  counter-claim,  al- 
though the  plaintiff  received  the 
note  ftx>m  the  payee  after  its  matu- 
rity, id, 

5.  But  where  the  facts  averred  and 
sought  to  be  proved  affect  the  valid- 
ity of  the  note  itself  in  the  hands  of 
the  payee,  and  show  either  a  want 
or  failure  of  consideration,  they 
are  admissible  in  &vor  of  the  mak- 
'  er  in  an  action  by  one  who  received 
the  note  after  its  maturity;  and,  in 
such  case,  the  pendency  of  an 
action  brought  in  equity  by  the 
maker  against  the  payee  to  compel 
the  surrender  of  the  note,  to  be 
canceled,  and  for  damages,  will  not 
preclude  the  maker  from  using  these 
facts  as  a  defense,  when,  after  the 
bringing  of  such  suit  in  equity,  and 
after  the  maturity  of  the  note,  the 
payee  transfers  the  note  to  a  third 
person  who  sues  the  maker  thereon. 

6.  When  a  judgment  and  execution 
creditor  (whose  execution  has  been 
returned  unsatisfied)  brings  a  suit 
against  his  debtor  to  set  aside,  as 
fraudulent,  an  assignment  made  by 
the  latter  of  his  property,  and  in- 
cludes the  assignee  as  a  defendanti 
and  prays  in  his  complaint  for  such 
relief,  and  that  a  receiver  of  the 
assigned  property  may  be  appointed 
and  that  the  plamtifb'  debt  and 
costs  may  be  paid  out  of  the  same ; 
that  the  defendants  make  discovery 
of  the  entire  assets  whether  m 
assignment  be  adjudged  void  or 
not;  and  thai  the  assignee  aocooni 
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for  each  property  as  a  trustee  in 
behalf  of  the  plaintiff  and  other 
creditors  of  the  said  assignor ;  the 
Court  will  not^  upon  motion,  compel 
the  plaintiffs  to  elect^  either  to  pro- 
ceed to  set  aside  the  assignment  as 
fraudulent^  or  to  proceed  under  it 
as  a  valid  assignment  for  an  account 
of  the  assets  assigned;  and  if  he 
elect  the  latter  course,  strike  out 
all  allegations  of  fraud  and  the 
prayer  that  the  assignment  be 
adjudged  fraudulent;  and  if  he 
elect  the  former,  strike  out  the 
prayer  for  a  discovery,  and  an  ac- 
count of  the  assets  assigned,  by 
the  assignee  as  a  trustee  on  behalf 
of  the  plaintiff  and  other  creditors 
of  the  assignor.  Redmond  v.  Dana 
S  Chapman,  615 

7.  Such  a  motion  could  not  be  grant- 
ed, in  any  aspect  except  upon  the 
assumption,  that  it  is  well  settled 
law ;  that  if  the.  plaintiff  fail  to  es- 
tablish the  fraud,  he  can  have  no 
relief  in  the  present  action.  Sucb 
a  question  can  only  be  settled,  ac- 
cording to  the  orderly  course  of 
practice,  at  the  trial  id. 

8.  Where,  as  in  the  present  case,  it 
is  not  asked  that  any  allegations  of 
&ct  shovdd  be  stricKen  out  of  the 
complaint,  as  being  irrelevant  to  the 
proper  statement  of  a  case  to  set 
aside  an  assignment  as  fraudulent, 
the  plaintifis  should  be  permitted  to 
prove  them  all  if  they  can,  and 
shovdd  have  wanted  to  them  such 
rehef  as  the  foots  they  may  prove 
may  entitle  them  to  demand :  and 
wbiat  that  relief  should  be,  should 
be  Idt  to  be  determined  at  ^e  trial 

id 

9.  In  such  a  case,  the  prayer  for  re- 
fiefj  when  concisely  and  clearly  stat- 
ed should  not^  on  motion,  be  mcau- 
tiously  interfered  with  by  the  Court ; 
inasmuch  as  it  is  the  duty  of  the 
Court,  upon  the  trial,  (whatever  the 
relief  prayed),  to  grant  any  relief 
consistent  with  the  case  made  by 
the  complaint  and  embraced  within 
the  issue ;  and  inasmuch  also,  as  upon 


a  failure  to  answer,  no  relief  can 
be  granted  exceeding  ih&t  demanded 
by  the  complaint.  id, 

10.  In  so  far  as  such  a  motion  is  made 
on  the  idea,  that  such  a  complaint 
contains  two  several  causes  of  action 
which  cannot  be  properly  united,  it 

•  is  a  sufficient  answer  to  it ;  that  the 
appropriate  mode  to  test  that  ques- 
tion is  by  a  demurrer ;  and  a  party 
should  be  restricted  to  that  remedy. 

4 

11.  Motions,  made  before  a  cause  is 
at  issue,  the  decision  of  which  can- 
not effect  any  practical  result  be- 
yond the  determmation,  prior  to  the 
trial,  of  the  extent  of^the  relief 
which  the  Court  would  deem  it 
proper  to  grant^  as  one  state  of 
foots,  or  another,  should  be  estab- 
lished at  the  trial;  should  not  bo 
entertained.  fdL 

Fufe,  COUMTER-OLADC. 

Practice,  ««fe,  Pabtxm,  (1-3.) 
Variance,  (1-6;  &-12.) 


POLICY  OP  INSURANCE. 

(Construction  of;) 

PSdfl,  Marins  Insurahoe,  (4-10.) 
Life  Insurance^  (1-7.) 

PRACTICE. 

1.  AdfoummmUf  (by  a  E^eree.) 

2.  AmendmeniB, 

3.  Appeals. 

4.  Arrest,  {find  Soiding  to  BaiL) 

5.  Attachments. 

6.  Case. 

7.  Commission   {to   sxavnme  ti^ 

nesses.) 

8.  Costs. 

9.  Election. 

10.  deceptions. 

11.  Injunction. 

12.  Laches. 

13.  New  IHdL 
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14  ParUm. 

16i  Party,  {In  InUrmL) 

16.  Ittoctott, 

17.  THal 

1&   Undertakmg. 
19.   VarioMie^ 


1.  ^(jmirmMfili  (iy  a  R^Bnt,) 

L  Where  a  decree  of  diroroe  hM 
been  pronoiinoed  in  favor  of  a  wife, 
and  a  reference  has  been  ordered  to 
determine  the  amount  of  permanent 
ahmony  to  be  allowed  to  her  and 
the  manner  in  whidi  it  shall  be 
aecured,  if  the  referee  unreasonably 
delays  proceeding  in  the  reference, 
or  grants  to  the  defendant  an  ad- 
journment of  the  hearing  for  an 
unreasonable  time,  the  Court  will 
racate  so  much  of  the  order  of 
reference  as  designates  the  referee, 
and  will  appoint  another  with  direc- 
tions to  proceed  in  the  reference. 
F^nrtd  V,  Parrel  650 

2.  The  intention  of  the  defendant's 
counsel  to  visit  Europe,  either  on 
business  or  for  pleasiu^  is  no  suf- 
ficient ground  lor  adjourning  the 
reference  for  three  months  and 
upwards,  to  enable  him  to  return 
and  resume  the  conduct  of  the  re- 


3.  If  the  business  of  the  referee  him- 
self be  sudi  that  he  cannot  proceed 
with  reasonable  diq>atch  in  the 
hearing  and  decLsion  of  the  matter 
referrra  to  him,  the  Ooiul  would 
relieve  him  and  appoint  another,  id, 

4.  Accordingly  in  this  case,  when  the 
'  hearing  bdTore  the  referee  was  be- 
gun in  June,  1859L  and  near  the 
doae  of  June  the  referee,  on  motion 
<^  the  defendant  and  against  the 
wffl  and  objection  of  the  plaintifl^ 
adjourned  the  reference  to  about 
the  middle  of  October,  partly  on  the 
ground  that  the  defendant's  counsel 
was  about  to  leave  for  Europe  to 
be  absent  for  three  months,  and 
partly  on  the  ground  that  a  vacati<m 
and  relief  from  the  duty  of  trying 


the  cause  was  proper:  HM^  that 
the  delay  to  the  plamtiff  was  unrea- 
sonable, and  thiS^  unless  the  defen- 
dant consented  to  vacate  the  order 
of  acyoumment^  and  proceed  with 
the  reference,  the  order  appointing 
the  said  referee  should  be  vacated 
and  another  referee  be  appointed 
with  directions  to  proceed  without 
delay.  id, 

6.  Pending  sudi  a  reference  it  is 
proper  to  allow  to  the  plaintiff  a 
reasonable  sum  for  the  expenses  of 
the  reference  and  also  temporaiy 
alimony  to  be  paid  by  the  defendant 
until  the  amount  of  permanent  ali- 
mony shall  be  fixed  and  ordered^ 
althou^  no  order  for  temporaiy 
alimony  was  made  before  the  decree 
of  divorce  was  pronounced;  and  it 
is  no  reason  for  withholding  such 
temporary  alimony,  that  at  one  time 
since  such  decree  the  earnings  of  the 
plaintiff  by  her  person^  exertions 
were  more  than  sufficient  for  her 
support  acL 

2.  Ammdmmds. 

L  Where  a  plaintiff  waits  two  ^eam 
and  three  months  after  the  tnal  of 
his  action,  and  eight  months  after 
the  Court  have,  on  if>pea],  decided 
that  upon  the  fects  proved  and 
specially  found  on  the  trial,  no  re- 
covery can  be  had  under  his  com- 
plain^ it  is  too  late  to  ask  leave  to 
amend,  if  the  sole  ground  of  Uie 
application  is  that  on  the  trial 
evidence  was  given  of  fects  of  which 
the  plaintiff  was  not  before  apprised. 
Satbu  V.  QmnkK  639 

2.  If  in  any  case  amendment  should 
be  allowed  after  so  great  dday,  it 
ought  not  where  it  appears  tha^  if 
the  plaintiff  is  entttled  to  recover  at 
aU,  It  is  upon  a  ground  highly  tedi- 
nical  and  where  if  his  daim  be 
strictly  legal,  it  is  not  merit<»rioQ& 

id, 

3.  Where  on  a  trial  all  the  material 
allegations  in  the  oomplamt^  which 
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would  entitle  the  plaintiff  to  the 
relief  prayed  for,  were  proved  and 
found  to  be  untrue,  but  in  making 
such  proof  the  defendants  showed 
facts  which  might  constitute  a  cause 
of  action  totally  inconsistent  with 
that  stated  in  the  complaint,  the 
plaintiff  should  not^  for  the  purposes 
of  a  new  trial  be  permitted  to 
amend  his  complaint^  by  reiterating 
the  allegations  so  disproved,  and 
further  stating  that  if  such  allega- 
tions are  not  true,  then  the  other 
factS)  inconsistent  therewith  do  exist 
and  praying  such  relief  as  he  may 
on  the  trial  appear  to  be  entitled 
to.  id, 

4.  After  a  trial  has  been  had  and  the 
defendants*  case  has  been  fiilly 
developed  if  the  plaintiff  amends  his 
complaint  he  should  elect  upon  what 
averments  he  will  rest  his  case  and 
should  not  be  permitted  to  specu- 
late upon  the  chances  of  proof  by 
declaring  in  the  idtemative  upon 
inconsistent  and  hypothetical  state- 
ments of  his  cause  of  action.       id, 

5.  After  a  trial  has  been  had  on 
which  the  whole  case  has  been 
developed,  and  the  plaintiff  still 
insists  on  his  right  to  recover  on  the 
facts  alleged  in  his  complaint  until 
eight  months  after  the  Court  on 
appeal  have  decided  that  upon 
those  facts  he  cannot  recover,  if  the 
plaintiff  can  be  permitted  to  amend 
by  changing  substantially  his  cause 
of  action,  it  should  only  be  on  the 
pa3rmentof  all  the  costs  accrued 
since  the  former  complaint  was 
filed.  id 


3.  Appedb. 

Vide,  EviDENOE,   (4,)    and   UUe. 
New  Trial,  (8, 11.) 


4.  Arrest,  (and  Holding  to  BaH) 

1.   In  an  action  for  falsely  and  fraudu- 
lently representing  to  the  plaintiff 
the  means  and  pecuniary  ability  of 
08 


a  third  person,  whereby  the  plain- 
tiff was  induced  to  sell  and  deliver 
to  the  latter  goods  on  credit  and 
was  damaged ;  the  defendant  can- 
not be  held  to  bail  unless  it  be 
shown  by  the  affidavits  on  which 
an  order  of  arrest  is  sought^  that 
the  defendant  is  a  non-resident^  or 
is  about  to  depart  from  the  state. 
Smith  y.  CvrhUrt,  634 

2.  The  liability  of  a  defendant  thus 
incurred,  is  not  a  debt  firaudulently 
contracted,  nor  an  obligation  fraudu- 
lently incxurred,  within  the  meaning 
ofsub.  4,  of  $179  of  the  Code,   id. 


5.  AUachmenis, 

1.  In  an  action  for  the  recovery  of 
money,  an  affidavit  is  sufficient  to 
authorize  the  issuing  of  an  attach- 
ment against  the  defendant:  by 
which  it  is  made  to  appear,  tnat  a 
cause  of  action  exists  against  such 
defendant^  together  with  the  amount 
of  the  claim  and  the  grounds  there- 
of and  that  the  defendant  is  not  a 
resident  of  this  state.  Chuld  v. 
Bryan,  626 

2.  In  such  an  action,  and  on  a  state 
of  &cts  on  which  it  is  proper  to 
grant  such  an  attachment^  one  may 
be  issued  and  made  to  accompany 
the  summons  into  the  sheriff*i3 
hands,  and  may  be  served  aft«r 
due  personal  service  of  the  summons 
has  been  made  j  and  when  so  issued 
and  served  it  is  regular  and  valid. 

id 

3.  The  phrase,  "in  an  action  for  the 
recovery  of  money,"  as  used  in  § 
227  of  the  Code,  designates  the  class 
of  actions  in  wnich  an  attachment 
may  issue,  and  does  not  make  the 
actual  commencement  of  a  suit  by 
the  service  of  a  summons,  an  essen- 
tial prerequisite  to  the  jurisdictional 
con4)etency  of  a  Justice  of  the 
Superior  Court  to  grant  an  aittach- 
ment.  td 
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4b  An  attadunent  leainst  the  pro- 
perty of  a  noQ-resident  defendtuit^ 
maj  be  issued,  as  well  as  an  order 
for  bis  arrest  be  made,  before  actual 
service  of  the  summoDS,  but  cannot 
be  executed  until  the  summons  has 
been  served.  id. 


6.  Chm. 

1.  Where  a  party  defendant  makes 
a  case  or  exceptions  for  the  puipose 
of  setting  aside  a  verdict,  or  ot  re- 
versing a  judgment  on  appeaL  he 
must  procure  the  same  to  oe  filed 
within  ten  days  afterv  it  is  settled, 
or  the  same  will  be  deemed  aban- 
doned, and  the  plaintiff  will  be  per- 
mittea  to  proceed  as  if  no  case  or 
exceptions  had  been  made.  Peck 
r.  TheK  T.  and  Liverpool  U,  8. 
MaH  Sieamsh^  Co.  622 

2.  But  in  such  case  where  the  defen- 
dant is  an  insolvent  corporation, 
whose  stockholders  (who  may  be 
individually  liable  for  the  debts  of 
the  corporation,)  or  creditors  are 
interested  in  reducing  the  amount 
of  its  debts,  such  creditors  or  stock- 
holders vnlL  notwithstanding  such 
default  and  notwithstanding  the 
connsel  for  the  insolvent  corpora- 
tion, declines  defending  further  for 
want  of  funds,  be  permitted  to  file 
the  case  and  bring  the  appeal  to 
argument  in  the  name  of  the  cor- 
poration for  their  own  protection. 

id 

3.  When  such  favor  is  granted  it 
should  be  on  condition  that  thev 
give  security  for  aU  costs  which 
may  be  awarded  to  the  plaintiff  for 
any  proceeding  thenceforward 
taken  on  such  case  or  exceptions. 

td 

4.  Where^  in  order  to  move  for  a 
new  trial,  or  for  the  purposes  of  a 
review  by  appeal,  a  party  has  made 
and  served  a  case,  the  adverse  party 
has  no  right  to  make  a  new  case, 
and  serve  the  same  as  a  proposed 


amendment  by  way  of  snbstitatMnL 
Stuart  V.  iBmMe.  657 

6.  It  is  the  duty  of  the  adverse  party 
who  proposes  alterations  in  the  case 
served,  to  do  so  by  either  writing  his 
proposed  amendments  on  the  case 
its^  or  on  a  separate  paper  with  a 
designation  of  the  page  and  line  of 
the  <Higinal  case  proposed  to  be 
altered^  and  a  specification  of  each 
alteration  proposed.  And  where 
such  amendments  are  written  on  a 
separate  p^>erj  it  is  usual  to  require 
the  party  offering  the  case  and 
amendments  for  settlement  to  mark 
distinctly  on  the  original  case  each 
place  and  passage  to  which  amend- 
ments are  propoeed.  «^ 

6.  (These  ndes  are  rules  of  ccmveni- 
enoe  intended  to  facilitate  the  set- 
tiement  of  the  case,  and  diminish 
the  labor  which,  when  it  is  volumi- 
nous and  the  amendments  are 
numerous,  is  very  great;  and 
intended  to  secure  such  an  airange- 
ment  of  the  papers  as  will  most 
easily  present  to  the  eye  of  the 
Judge  the  precise  difference  be- 
tween the  parties.  id, 

7.  A  case  as  proposed  may  be*  so 
Imperfect  by  reason  of  omissions 
ana  so  inaccurate  in  what  it  con- 
tains, that  the  necessary  amend- 
ments require  the  making  of  a 
substitute,  or  the  proposal  of 
amendments  to  each  line  and 
passage  thereof  with  such  multipli- 
city of  detail,  that  the  labor  of 
settliiu^  them  would  be  fiu-  greater 
than  the  examination  and  approval 
of  a  substitute.  In  such  case  the 
Court  have  power  to  permit  the 
proposal  of  such  substituted  case. 

id, 

8.  The  general  role  however  requires 
the  proposal  of  specific  amendments 
and  must  be  followed  unless  the 
Court  direct  otherwise.  id. 


7.  (Jomimmion  (to  enmrne  wtteanet.) 

Tufe,  AUMOKT. 
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would  entitle  the  plaintiif  to  the 
relief  prayed  for,  were  proved  and 
found  to  be  untrue,  but  in  making 
each  proof  the  defendants  showed 
fiiots  which  mk^ht  constitute  a  cause 
of  action  totaUj  inconostent  with 
that  stated  in  the  complaint^  t^ 
plaintiff  should  not^  for  the  purposes 
of  a  new  Izial,  be  permitted  to 
amend  his  complaint^  by  reiterating 
the  allegations  so  disproved,  and 
further  stating  that  if  such  allegi^ 
tions  are  not  true,  then  the  other 
fiicts,  inconsistent  therewith  do  exist 
and  prayipK  such  relief  as  he  may 
on  the  trial  i^pear  to  be  entitled 
to.  id. 

4.  After  a  trial  has  been  had  and  the 
defendants'  case  has  been  fiilly 
develoi)ed  if  the  plaintiff  amends  his 
complaint  he  should  elect  upon  what 
averments  he  will  rest  his  case  and 
should  not  be  permitted  to  epeca- 
late  upon  the  chances  of  proof  by 
dedanng  in  the  alternative  upon 
inconsistent  and  hypothetical  state- 
ments of  his  cause  of  action.       uL 

5.  After  a  trial  has  been  had  on 
which  the  whole  case  has  been 
developed  and  the  plaintiff  still 
insists  on  nis  right  to  recover  on  the 
facts  alleged  in  his  complaint  until 
eight  months  alter  the  Court  on 
appeal  have  decided  that  upon 
those  facts  he  cannot  recover,  ifthe 
plaintiff  can  be  permitted  to  amend 
by  changing  substantially  his  cause 
of  action,  it  should  only  be  on  the 
payment  of  all  the  costs  accrued 
since  the  former  complaint  was 
filed.  td: 


8.  Appeah, 

Vide^  EvmncE,  (4)   and   iUU. 
Nxw  Tbiaz^  (8, 11.) 


4.  Arreti,  {and  Holdmg  to  Bad) 

1.   In  an  action  for  ftlsely  and  fhtudu- 
lentiy  representing  to  the  plaintiff 
the  means  and  pecuniary  ability  of 
93 


ft  third  penoB,  whereby  the  plain- 
tiff was  induced  to  sell  and  deliver 
to  the  latter  goods  on  credit  and 
was  damaged;  the  defendant  can- 
not be  held  to  bail  unless  it  be 
shown  by  the  affidavits  on  which 
an  order  of  arrest  is  sought^  that 
the  defendant  is  a  non-resident^  or 
is  about  to  depart  from  the  state. 
Smithy,  Oorbiere.  634 

2.  The  liability  of  a  defendant  thus 
incurred,  is  not  a  debt  fraudulentiy 
contracted,  nor  an  obligation  fraudu- 
lentiy incurred,  within  the  meaning 
ofsub.  4^  of  1179  of  the  Code,   td 


5.  AUaehmeniB. 

1.  In  an  action  for  the  recovery  of 
money,  an  affidavit  is  sufficient  to 
authorize  the  issuing  of  an  attach- 
ment against  the  defendant:  by 
which  it  is  made  to  appear,  that  a 
cause  of  action  eziste  against  such 
defendant^  together  with  the  amount 
of  the  claim  and  the  grounds  there- 
of and  that  the  defendant  is  not  a 
resident  of  this  8tat&  Oculd  v. 
Bryan.  626 

2.  In  such  an  action,  and  on  a  state 
of  &cts  on  which  it  is  proper  to 
grvnt  such  an  attachment^  one  may 
be  issued  and  made  to  accompany 
the  summons  into  the  sheriff's 
hands,  and  may  be  served  after 
due  personal  service  of  the  summons 
has  been  made  j  and  when  so  issued 
and  served  it  is  regular  and  valid. 

uL 

3.  The  phrase,  "in  an  action  for  the 
recovery  of  money,**  as  used  in  § 
227  of  the  Code,  designates  the  class 
of  actions  in  wnich  an  attachment" 
may  issue,  and  does  not  make  the 
actual  commencement  of  a  suit  by 
the  service  of  a  summons,  an  essen- 
tial prerequisite  to  the  junsdictional 
competent  of  a  Justice  of  the 
Superior  Court  to  grant  an  attach- 
ment, td 
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4.  An  ftttachment  against  the  pro- 
perty of  a  non-resident  defendant, 
maj  be  issued,  as  well  as  an  order 
for  his  arrest  be  made,  before  actual 
service  of  the  summons,  but  cannot 
be  executed  until  the  summons  has 
been  served.  id. 


6.  Cbas. 

1.  Where  a  party  defendant  makes 
a  case  or  exceptions  for  the  purpose 
of  setting  aside  a  verdict^  or  ot  re- 
versing a  judgment  on  i^peal,  he 
must  procure  the  same  to  be  filed 
within  ten  days  after  it  is  settled, 
or  the  same  will  be  deemed  aban- 
doned and  the  plaintiff  will  be  per- 
mitted to  proceed  as  if  no  case  or 
exceptions  had  been  made.  Peck 
V,  TheK  Y.  and  Liverpool  U.  & 
Mail  Steamship  Co,  622 

2.  But  in  such  case  where  the  defen- 
dant is  an  insolvent  corporation, 
whose  stockholders  (who  may  be 
individually  liable  for  the  debts  of 
the  corporation,)  or  creditors  are 
interested  in  reducing  the  amount 
of  its  debts,  such  creditors  or  stock- 
holders vfrilL  notwithstanding  such 
def&ult,  and  notwithstanding  the 
counsel  for  the  Insolvent  corpora- 
tion, declines  defending  further  for 
want  of  funds,  be  permitted  to  file 
the  case  and  bring  the  appeal  to 
argument  in  the  name  of  the  cor- 
poration for  their  own  protection. 

id, 

8.  When  such  favor  is  granted  it 
should  be  on  condition  that  thev 
give  security  for  all  costs  whioi 
may  be  awarded  to  the  plaintiff  for 
any  proceeding  thenceforward 
taken  on  such  case  or  exceptions. 

id, 

4  Where,  in  order  to  move  for  a 
new  trial,  or  for  the  purposes  of  a 
review  by  appeal,  a  party  has  made 
and  served  a  case,  the  adverse  party 
has  no  right  to  make  a  new  case^ 
and  serve  the  same  as  a  pro] 


amendment  by  way  of  subatitation. 
Stuart  V.  Bkme,  657 

6.  It  is  the  duty  of  the  adverse  party 
who  proposes  alterations  in  the  case 
served,  to  do  so  by  either  writing  his 
proposed  amendments  on  tlie  case 
itself  or  on  a  separate  paper  with  a 
designation  of  the  page  and  line  of 
the  original  case  proposed  to  be 
altered,  and  a  specification  of  each 
alteration  proposed.  And  where 
such  amendments  are  written  on  a 
iseparate  paper,  it  is  usual  to  require 
the  party  offering  the  case  and 
amendments  for  settlement  to  mark 
distinctly  on  the  original  case  each 
place  and  passage  to  which  amend- 
ments are  propped.  id, 

6.  These  rales  are  rules  of  conveni- 
ence intended  to  facilitate  the  set^ 
tlement  of  the  case,  and  diminLeih 
the  labor  whidi,  when  it  is  volumi- 
nous and  the  amendments  are 
numerous,  is  very  great;  and 
intended  to  secure  such  an  arrange- 
ment of  the  papers  as  will  most 
easily  present  to  the  eye  of  the 
Judge  the  precise  difference  be- 
tween the  parties.  id. 

7.  A  case  as  proposed  may  be  so 
imperfect  by  reason  of  omissions 
and  so  inaccurate  in  what  it  con- 
tains, that  the  necessary  amend- 
ments require  the  making  of  a 
substitute,  or  the  proposal  of 
amendments  to  each  une  and 
passage  thereof  with  such  multipli- 
city of  detail,  that  the  labor  of 
settling  them  would  be  far  greater 
than  the  examination  and  approval 
of  a  substitute.  In  such  case  the 
Court  have  power  to  permit  the 
proposal  of  such  substituted  case. 

id, 

8.  The  general  rule  however  requires 
the  proposal  of  specific  amendments 
and  must  be  followed  unless  the 
Court  direct  otherwise.  id. 


7.   OomnUsaion  {to  examine  witnetses,) 
Vide^  Alihoky. 
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8.  Oosts. 

1.  In  an  action  against  two  defend- 
ants, "  for  the  recovery  of  money," 
in  which  the  plaintiff  claims  to  re- 
cover for  services  alleged  to  have 
been  rendered  for  them  and  on  their 
promise  to  pay  therefor;  if  either 
defendant  has  a  verdict  in  his  favor; 
or  if  on  a  trial  of  the  action  before 
a  referee  the  complaint  is  dismissed 
as  to  him;  he  is  entitled  to  recover 
his  costs  of  the  action,  from  the 
plaintiff,  as  a  matter  of  course,  and 
of  strict  right     OorbeU  v.    Ward 

632 

2  Where  an  action  is  brought  by  a 
non-resident  against  a  foreign  cor- 
poration to  recover  the  sum  insured 
by  a  life  policy ;  and  hj  the  laws 
of  the  state  in  which  it  is  brought; 
a  plsdntiff  not  a  resident  of  such 
state,  may  sue  a  foreign  corporation 
in  the  Court  in  which  it  is  com- 
menced, "  when  the  cause  of  action 
shall  have  arisen,  or  the  subject  of. 
the  action  shall  be  situated  in  such 
state ;"  and  where  the  laws  of  such 
state  further  declare  that  in  such  an 
action  as  is  brought,  "  costs  shall  be 
allowed  of  course  to  the  defendant, 
.  .  unless  the  plaintiff  is  entitled 
to  costs;"  and  where  such  action  is 
brought  to  trial  on  issues  of  fact 
ioined  therein  by  pleadings  which 
contain  no  allegation  showing  that 
the  Court  has  not  jurisdiction ;  and 
the  plaintiff  exammes  witnesses  to 
prove  his  cause  of  action  and  rests; 
and  by  their  testimony  it  appears, 
that  the  plaintiff  is  a  non-resident, 
and  that  the  cause  of  action  did  not 
arise  in  the  state  in  which  the  ac- 
tion is  brought;  and  thereupon,  on 
defendants*  motion^  the  complaint  is 
dismissed ;  the  defendants  are  enti- 
tled to  recover  their  costs  of  such 
action  from  the  plidntiff,  and  to  a 
judgment  against  him  therefor.  Mo- 
McSum  V.  The  Mutwd  Ben^  Life 
Ins.  Co.  644 

3.  When  costs  are  allowed,  in  such  a 
case,  it  is  under  the  provisions  of 
the  statute  that  the  prevailing  party 


shall  recover  his  costs,  and  that 
they  shall  be  allowed  to  the  defend- 
ant of  course,  unless  the  plaintiff 
is  entitied  to  them.  If  tliey  are 
refused,  it  is  not  because  the  Court 
has  a  discretion  to  grant  or  refuse 
them,  but  because  it  has  no  power 
to  act  in  the  premises^  bv  reason  of 
having  no  jurisdiction  of  the  action 
and  or  the  parties.  id, 

4.  Where  the  Court  has  jurisdiction 
of  the  parties,  and  for  aught  that 
is  alleged  in  the  pleadings  has  juris- 
diction of  the  action  a^,  and  an 
actual  trial  is  had,  and  the  complaint 
is  dismissed  by  order  of  the  Court^be- 
cause  the  uncontradicted  evidence, 

g' ven  at  the  trial,  disclos^  that  the 
ourt  has  no  power  to  determine 
the  merits  of  the  controversy  by 
reason  of  the  non-residence  of  the 
plaintiff;  the  judgment  to  be  enter- 
ed on  and  conforming  to  such  order, 
is  a  final  determination  of  the  rights 
of  the  parties  in  that  action,  and 
specifies  such  final  determination, 
vnthin  the  meaning  of  the  word 
judgment,  as  used  in  §§  245  and  28(X 
of  me  Code.  Per  Woodruff,  J.  to, 

5.  In  such  a  case,  it  is  regular  for  the 
clerk  to  insert  in  the  entry  of  judg- 
ment the  amount  of  the  defendants* 
costs  when  they  have  been  duly 
adjusted.  Ko  order  of  the  Court, 
or  of  a  Judge,  directing  the  costs  to 
be  so  inserted,  is  required  bj^the- 
Code.  <- '  ^  i* 

The  giving  of  security  for;  wl 
posed  as  a  condition  to  gran] 
lief,  vide  Praoticb,  tUU^  C. 


9.  JEHedion, 


^J.:. 


) 


Of  averments  in  the  plaintiff's  com- 
plaint on  which  he  will  proceed; 
when  coerced,  Me,  ante,  639 ;  when 
not  coerced,  ante,  615. 


10.  Bastions, 
Vide,  Attorney  at  Law,  (5.) 


^^v^' 
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P!il0^  Bnxs  or  SzoHAtfoi  iin>  PsoMiB- 
^  BOBT  Nana,  (12.) 
EnDDToi,  (3.) 
Ubel,  (14, 15.) 
MABun  haatJMM,  (10.) 


XL  IhpMtn&nk 
Vtde,  Tdh,  Bmmmat,  (3-e.) 

12.  XocAei. 

TtLAffncM,  UOOf  Aim  DMSfftt. 

13.  New  nial 
Vkkf  ^  NkW  Tbial^  (dnk) 

14.  JPdrHes. 

1.  A  oomplaltit  which  alleges,  that  the 
defendant,  an  faisiiranoe  company,  by 
a  poUoj  of  inauranoe  made  bjr  it,  in- 
evxed  the  plsintfir,  against  lose  or 
daauige  by  l&re,  to  a  sam  named,  on 
his  dweUing-hooae ;  "lose,  if  any, 
payable  to  B.  B.  QraYee,  mortgagee ;" 
a  total  deatniction  of  the  building  in- 
sored,  by  fire,  on  the  10th  of  Januaiy, 
1966,  while  the  poUcy  was  in  force, 
a  promise  to  pay  Qrares  the  som  in- 
sored  within  sixty  days  after  doe  no- 
tice of  proof  of  the  loss;  the  giving 
of  dne  notice  and  proof  of  nid  loss 
on  the  11th  of  Febmary,  1856 ;  de- 
mand of  payment  "on  behalf  of  said 
Grates ;"  and  the  refbsal  of  tiie  de» 
fondant  to  pay  the  loss  to  the  plain- 
tiff or  to  said  Grares ;  is  defectiye  by 
reason  of  Qrares  not  being  a  party  to 
the  action.  Unnii  ▼.  The  Barmony 
Fire  Ins.  Co,  516 

• 

a.  When  a  policy  of  Insoranoe,  by  its 
terms,  mi^es  the  loss  payable  to  a 
mort§^igee,  named,  of  Uie  premises 
insored,  the  party  obtaining  the  poli- 
cy cannot  maintain  an  action  in  his 
own  name,  as  sole  plaintiff,  in  case 
of  a  loss,  withoot  alleging  in  his  com- 
plaint that  the  mortgage,  has  been 
folly  paid,  and  has  ceased  to  hare 
any  interest  in  the  policy,  id. 


3.  If  the  mortgagee  debt  has  not  been 
paid,  Uie  mort^tgee  shonld  be  joined 
as  plaintiff  or  sue  in  his  own  name } 
and  if  he  refuse  to  do  either,  on  an 
allegation  of  snidi  facts,  the  Insoied 
may  maJu  him  a  potj  dsJandrnt  in 
the  action.  uL 

Vide^  Aonot,  (5,  &) 


15w  Platriy  {In  MereeCi. 

1.  The  Indorsee  and  holder  of  a  note 
(who  brings  a  snit  upon  it  sgainst  the 
maker,)  is  *'  the  real  party  in  interest" 
within  the  meaning  of  $  111  of  the 
Code ;  if  he  has  purchased  it  abso- 
lutely and  in  good  iaith;  although  by 
the  terms  of  his  purchase  he  is  not 
to  pay  the  contract  price  until  the 
note  is  collected.  CVauim  r.  Jforric. 

660 

2.  AplaintiffwhobasanafaBoliileright 
to  the  money  doe  on  a  note,  and 
to  leeeite  ana  appropriate  it  to  his 
own  use,  when  reoorered,  is  the  real 
party  in  interest ;  although  the  payee 
of  the  note  may  be  interested  In  the 
event  of  the  suit,  in  such  wise,  that 
if  the  note  be  not  M^leoted  he  wiU 
not  leoeiYe  anything  as  its  price,  or 
by  reason  of  his  indonement  and  sale 
of  it.  id, 

3.  When  a  penon  not  a  party  to  the 
record  may,  as  the  party  in  interest, 
take  the  control  of  and  prosecute  a 
pending  action ;  trufo,  p^  622. 


low  jBsceivtr. 
Vtde^Uae^BsaBTZBiiptmL) 

17.  JHoi 

1.  As  to  the  right  of  a  judge  to  re- 
fuse to  try  a  cause  a  second  time 
which  has  been  onoe  tried  before 
him.    Fry  y.  BenneU.  200 

2.  Which  party  has  the  right  to 
open  the  cause  to  the  joiy,  in  an 
9Ction  of  Ubd,id.j  (2.) 


INDIX. 
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1.  In  an  action  against  two  defend- 
ants, "for  the  recovery  of  money," 
in  which  the  plaintiff  claims  to  re- 
cover for  services  alleged  to  have 
been  rendered  for  them  and  on  their 
promise  to  pay  therefor;  if  either 
defendant  hais  a  verdict  in  his  favor; 
or  if  on  a  trial  of  the  action  before 
a  referee  the  complaint  is  dismissed 
as  to  him;  he  is  entitled  to  recover 
his  costs  of  the  action,  from  the 
plaintiff,  as  a  matter  of  course,  and 
of  strict  right     CorbtU  v.    Ward, 

632 

2  Where  an  action  is  brought  by  a 
non-resident  against  a  forei^  cor- 
poration to  recover  the  sum  msured 
oy  a  life  policy;  and  b^  the  laws 
of  the  state  in  which  it  is  brought; 
a  plaintiff  not  a  resident  of  such 
state,  may  sue  a  foreign  corporation 
in  the  Court  in  which  it  is  com- 
menced, *^  when  the  cause  of  action 
shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated  in  such 
state  ;*'  and  where  the  laws  of  such 
state  furtlier  declare  that  in  such  an 
action  as  is  brought^  "  costs  shall  be 
allowed  of  course  to  the  defendant, 
.  .  unless  the  plaintiff  is  entitled 
to  costs;"  and  where  such  action  is 
brought  to  trial  on  issues  of  fact 
ioinea  therein  by  pleadings  which 
contain  no  allegation  showing  that 
the  Court  has  not  jurisdiction ;  and 
the  plaintiff  ezammes  witnesses  to 
prove  his  cause  of  action  and  rests ; 
and  by  their  testimony  it  appears, 
that  the  plaintiff  is  a  non-resident, 
and  that  the  cause  of  action  did  not 
arise  in  the  state  in  which  the  ac- 
tion is  brought;  and  thereupon,  on 
defendants'  motioiL  the  complaint  is 
dismissed;  the  defendants  are  enti- 
tled to  recover  their  costs  of  such 
action  from  the  plaintifi^  and  to  a 
judgment  against  nim  therefor.  Mo- 
Mahtm  v.  TIia  Mutual  Ben^  lAft 
Ina,  Co,  644 

8.  When  costs  are  allowed,  in  such  a 
case,  it  is  under  the  provisions  of 
tiie  statute  that  the  prevailing  party 


shall  recover  his  costs,  and  that 
they  shall  be  allowed  to  the  defend- 
ant of  course,  unless  the  plaintiff 
is  entitled  to  ^em.  If  they  are 
refused,  it  is  not  because  the  Court 
has  a  (uscretion  to  grant  or  refuse 
them,  but  because  it  has  no  power 
to  act  in  the  premises,  bv  reason  of 
having  no  jurisdiction  of  the  action 
and  of  the  parties.  id, 

4.  Where  the  Court  has  jurisdiction 
of  the  parties,  and  for  aught  that 
is  alleged  in  the  pleadinprs  has  juris- 

.  diction  of  the  action  a^,  and  an 
actual  trial  is  had,  and  the  complunt 
is  dismissed  by  order  of  the  Court,be- 
cause  the  uncontradicted  evidence, 
given  at  the  trial,  discloses  that  the 
Court  has  no  power  to  determine 
the  merits  of  the  controversy  by 
reason  of  the  non-residence  of  the 
plaintiff;  the  judgment  to  be  enter- 
ed on  and  conforming  to  such  order, 
is  a  final  determination  of  the  rights 
of  the  parties  in  that  action,  and 
specifies  such  final  determination, 
within  the  meaning  of  the  word 
judgment,  as  used  in  §§  246  and  280, 
of  tibe  Code.  Per  Woodkcpf,  J,  id. 

5.  In  sndi  a  case,  it  is  regular  for  the 
derk  to  insert  in  the  entry  of  judg- 
ment the  amount  of  the  defendants* 
costs  when  they  have  been  duly 
adjusted.  No  order  of  the  Court, 
or  of  a  Judge,  directing  the  costs  to 
be  so  inserted,  is  required  by  the 
Code.  id. 

The  giving  of  security  for;  when  im- 
posed as  a  condition  to  granting  re- 
he£f  vidfi  Pjuohob,  tUU^  Casil 


9.  JEHecHon, 

Of  averments  in  the  plaintiff's  com- 
plaint on  which  he  will  proceed; 
when  coerced,  see^  arOe,  639 ;  when 
not  coerced,  an^  616. 


10.  MxtpUont, 
Vide,  AnosNBT  at  Law,  (5.) 
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VUk^  Bills  orBzciuirai  axd  Promb- 

BORT  NOTB,  (12.) 
EriDKiroB,  (3.) 
Libel,  (14,  15.) 
Masdii  ImuBAVc^  (10.) 


11.  InjtincUon. 
Vide^  TUk,  Bkbtbb,  (3^) 

12.  Xaeft€V. 

Tide^  AuMOirr. 

PsAonci,  IxBe^  AxKsmaam, 

13.  New  Trial 
Tide,  lUbf  Nkw  Tiulal,  (ante.) 

14.  Parties. 

1.  A  compUdnt  wUch  alleges,  that  the 
defendant,  an  insoranoe  oompanjr,  bj 
a  policjr  of  Insuranoe  made  by  it,  in- 
Bored  the  plaintiff,  against  loss  or 
damage  hj  Are,  to  a  sam  named,  on 
his  dwelling-house;  '*loss,  if  any, 
pajable  to  B.  B.  QraTes,  mortgagee ;" 
a  total  destruotion  of  tlie  bailding  in- 
sored,  br  ilie,  on  the  10th  of  Janoaiy, 
1856,  while  the  x>olicy  was  in  force, 
a  promise  to  pay  Graves  the  sum  in- 
sured within  sixty  days  after  due  no- 
tioe  of  proof  of  the  loss ;  the  giving 
of  due  notice  and  proof  of  said  loss 
on  the  11th  of  February,  1856 ;  de- 
mand of  payment  ''on  behalf  of  said 
Oraves ;"  and  the  refusal  of  the  de- 
fendant to  pay  the  loss  to  the  plain- 
tiff or  to  said  Oraves ;  is  defective  by 
reason  of  Graves  not  being  a  party  to 
the  action.  Unnii  v.  The  Harmony 
Fire  Ins.  Co.  516 

2.  When  a  policy  of  insurance,  by  its 
terms,  mi^es  the  loss  payable  to  a 
mort^^gee,  named,  of  the  premises 
insured,  the  party  obtaining  the  poli- 
cy cannot  maintain  an  action  in  his 
own  name,  as  sole  plaintiff,  in  case 
of  a  loss,  without  alleging  in  his  com- 
plaint that  the  mortgage,  has  been 
fully  paid,  and  has  ceased  to  have 
any  interest  in  the  policy.  id. 


.  If  the  mortgagee  debt  has  not  been 
paid,  the  mort^tgee  should  be  joined 
as  i^aintiff  or  sue  in  his  own  name; 
and  if  he  refuse  to  do  either,  on  an 
allegation  of  such  facts,  the  insored 
may  make  him  a  party  defendant  in 
the  action.  id. 

Videj  AcrioH,  (5^  &) 


15.  Party  (In  Interetij, 

1.  The  indorsee  and  holder  of  a  note 
(who  brings  a  suit  upon  it  against  the 
maker,)  is  <'  the  real  party  in  interest" 
within  the  meaning  of  j  111  of  the 
Code ;  i(  he  has  purchased  it  abso- 
lutely and  in  good  faith ;  although  by 
the  terms  of  his  purchase  he  is  not 
to  pay  the  contract  price  until  the 
note  is  collected.  Oumings  v.  Morrit. 

m 

2.  A  plaintiff  who  has  an  absolute  ri^t 
to  the  money  due  on  a  note,  and 
to  receive  and  appropriate  it  to  his 
own  use,  when  recovered,  is  the  real 
party  in  interest ;  although  the  payee 
of  the  note  may  be  interested  in  the 
event  of  the  suit,  in  such  wise,  that 
if  the  note  be  not  collected  he  will 
not  receive  anything  as  its  price,  or 
by  reason  of  Iub  indorsement  and  sale 
of  it.  id. 

3.  When  a  person  not  a  party  to  the 
record  may,  as  the  partv  in  interest, 
take  the  control  of  and  prosecute  a 
pending  action ;  trufo,  p  622. 


16.  Hecewer, 
Tidt,  ^  Rboeivxb,  (post) 

17.  TndL 

1.  As  to  the  right  of  a  judge  to  re- 
fuse to  try  a  cause  a  second  time 
which  has  been  onoe  tried  before 
him.    Fry  y.  Bennett  200 

2.  Which  party  has  the  right  to 
open  the  cause  to  the  jury,  in  an 
action  of  Uhd^  id.,  (2.) 
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3.  As  to  the  remarks  of  counsel  in 
gumming  up  the  cause  to  the  jury ; 
within  what  limits  they  should  be 
restrained,  id,j  (14,  15.) 


18.   Undertaking. 
Vukj  Undertaking,  (post) 

19.   Vanance, 
Vide,  Yariance,  (post.) 

PRINCIPAL  AND  AGENT. 

Tttfc,  Action,  (1-3;  13,14.) 
Agreement,  (2.) 
Evidence,  (21-24.) 
Factor,  (1, 2.) 


PRIVILEGED  COMMUNICA- 
TION& 

Fide,  Fry  v.  Bennett,  p.  200. 


PROMISSORY  NOTES. 

VuUf  Bills  or  Exchange  and  Promis- 
sory Notes. 


E. 

RATIFICATION. 
Vide,  Corporation,  (6.) 

RECEIVER 

1.  A  reoeiyer  appointed  in  proceedings 
supplementary  to  execution  to  whom 
an  assignment  has  been  executed  by 
the  debtor  of  all  his  property,  is  en- 
titled to  recover  from  a  creditor  by 
judgment  recovered  subsequent  to 
that  in  which  such  proceedings  were 
had,  but  prior  to  his  appointment, 
the  value  of  property  afterwards  lev- 
ied upon  by  such  creditor's  direction 
under  such  subsequent  judgment  and 
sold.     Fessenden  v.  Woods.  550 


2.  The  title  to  the  property  In  saoh 
case  is  vested  in  the  receiver  and  his 
leaving  it  in  the  possession  of  the 
judgment  debtor  for  ten  months  and 
down  to  the  time  of  such  levy,  does 
not  warrant  the  subsequent  judgment 
creditor  in  treating  the  proceedings 
snpplementary  to  execution,  and  the 
assignment  to  the  receiver  as  fraudu- 
lent and  void  as  against  him,  when 
it  is  not  shown  that  the  property  was 
left  in  the  debtor's  possession  by  col- 
lusion with  or  by  the  consent  of  the 
creditor,  at  whose  instance  the  re- 
ceiver was  appointed.  id. 

3.  On  a  motion  for  an  injunction  and 
the  appointment  of  a  receiver  pen- 
dente lite  upon  a  bill  filed  to  set  aside 
an  assignment  by  judgment  debtors 
as  void  as  against  creditors,  if  no 
actual  fraud  is  shown  and  the  sol- 
vency of  the  assignees  and  their  abil- 
ity to  answer  for  the  assigned  estate 
is  not  questioned,  it  is  proper  to  allow 
such  assignees  to  dispose  of  the 
property  and  collect  the  assigned 
debts  and  hold  the  juroceeds  sub- 
ject to  the  decree  which  may  be  made 
in  the  cause,  although  the  disposition 
of  the  assets  according  to  the  assign- 
ment is  restrained  and  all  interference 
with  the  estate  by  the  judgment 
debtors  is  forbidden.  Spring  v. 
Strauss.  607 

4.  Such  permission  to  the  assignees 
to  act  as  special  receivers  is  proper 
although  there  is  doubt  of  the  valid- 
ity of  the  assignment.  id. 

6.  When  the  assignment  purports  to 
convey  all  the  debtor's  property  and 
the  assignees  covenant  therein  that 
they  will  with  all  proper  diligence 
cause  a  ftill  and  correct  inventory  of 
the  assigned  estate  to  be  thereto  an- 
nexed, it  is  not  clear  that  such  assign- 
ment is  invalid  because  in  describing 
the  property  assigned  as  all  and  sin- 
gular the  goods,  property,  &c.,  &c., 
of  the  assignors  the  words  are  added 
**  the  same  being  more  fully  and  par- 
ticularly enumerated  and  described  in 
a  schedule  thereof  hereto  annexed 
marked  schedule  A  ;*'  when  in  truth 
at  the  time  of  the  execution  and  de- 
livery of  the  assignment  there  was 
no  such  schedule  annexed.  id. 

6.    If  the  want  of  such  schedule  inval- 
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nn>cL 


IdstodlfaBaHlgniMiitvlini  flntd»- 
fiYvnd,  b«t  HappeMBthattlMaHign- 
MS  weak  an  tnunedklely  with  the 
MriBHnrio  of  the  Mrignow  to  preptre 
and  did  prapan  «id  aoaez  a  fall  in- 
Teoloiy  of  the  evigiied  property,  it 
lenoieleMrthai  toeh  ennezattoii  ie 
not  taBtHMont  to  a  new  exeootion 
and  dettToy  of  the  ailginnent  free 
of  anj  impertwtion.  id, 

7.  In  earn  of  donht  an  Injimetion 
pflMtate  lite  ought  not  to  be  giaated 
nnlMB  then  IS  leaaon  tobeliefo  that 
dnring  th^  nuoMHiy  ddaj  which 
most  ooeor  before  thecaoae  is  brought 
to  trial  the  piaintUf  wmj  aaatam  in- 
jory  wh&oh  the  Court  will  be  unable 
follyto  ledreMor  thataeU  maybe 


^^■M—atoii  which  will  prevent  the 
foU  relief  which  the  plaiitfiir  seeks  bj 
UsMtion.  id. 


REFEBESL 

Vide,  AxTonnrr  at  Law,  (5.) 

Practice,  fflfe,  AMOUKnaariB  bt 


RENT. 

L  When  the  lessee  of  a  term  for  jeaxs, 
Oie  rent  being  payable  qoarteily,  as- 
signs his  property  (including  the 
lease,)  to  a  tnistee  for  the  payment  of 
his  creditors,  and  the  aiignee  enters 
in  the  middle  of  a  qoarter  and  oooa- 
pies  the  premises  until  the  rent  of 
the  cnnent  qoarter  becomes  payable, 
the  amrignm  is  liable  for  the  rent  of 
the  whoteqnarter.    Tmmg  ▼.  Fty$^- 

308 


2.  In  soeh  case  where  the 
oontinned  to  oocnpy  for  foorteen  days 
after  soch  rent  became  payable,  and 
then  sorrendered  to  the  lessor,  who 
accepted  the  sorrender  and  took  pos- 
session, SDch  aesignee  is  not  liable  for 
the  rent  (rf  the  promises,  for  the  said 
fourteen  days.  id 


s. 

SET-OFF. 
FUr,  OOfunm-CLAiM,  (2-4;  5,  6.) 


SHIPS  AKD  SHIPPING. 

L  When  a  TesseL  is  driven  into  a  port 
of  necessity,  it  is  the  imperative  duty 
of  the  master  to  forward  the  cargo  in 
another  Teasel,  when  one  can  be  had 
m  the  same  port;  and  the  caigo  is  in, 
or  at  small  expense  can  be  pot  in  a 
condition  to  be  forwarded,  aiMi  when 
that  course  is  required  by  the  interests 
of  the  owners;  espedally  when  the 
only  other  altemaliYes  are,  either  a  to- 
tal loss  of  the  cargo  or  an  unnecessary 
sale  of  it  at  the  port  of  necessity,  at 
oue-third  of  its  value  (damaged  as  it 
then  is)  at  the  port  of  destiuatinn 
Bogert  v.  Murray,  351 

2.  The  acts  of  a  master  (in  such  a  case,) 
will  be  uphdd  by  the  law,  yi,  uponall 
the  £bk^  before  him,  they  be  such  as  it 
may  be  reasonably  supposed  a  pradent 
owner,  if  personally  present^  would 
hare  directed  or  approved.  id, 

3.  The  expenses  of  potting  a  disabied 
vessel  into  a  port  of  necessity  that  she 
may  be  repaired;  and  the  wages  and 
provisions  of  the  crew  from  the  time 
of  BO  putting  away,  and  every  other 
expense  necessarily  incurred,  during 
the  detentioD,  for  the  benefit  of  all 
oonoemed,  must  be  contributed  for  as 
general  average.  id. 

4.  But  expenses  incurred  for  ^e  benefit 
of  the  vessd  only,  or  fcH*  the  wlu^  or 
apart  of  the  cargo  only,  must  be  borne 
by  the  thing  for  whose  benefit  slope 
it  was  incurred.  •  id, 

6.  Whether,  when  part  of  a  cargo  has 
been  necesssoly  sold  becaose  it  could 
not  be  carried forther;  expenses  subse- 
quently incurred  for  rekMuiing  the  resi- 
due of  the  caigo^  or  for  the  wages  or 
provisions  of  the  crew  during  the  de- 
tention subsequent  to  such  sale,  can 
be  regarded  as  made  for  the  benefit  (in 
part)  of  the  proceeds  of  the  property 
so  sold,  so  that  such  prooeeds  are  ha- 
Me  to  contribute  tiierefor,9ii«rv/  id, 

Vidi,  Chabtkb  Pabtt  (1-sL) 


SPECnPIC  PERFOBMAlffCaB. 
Vide,  PABtmoN,  (6.) 
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3.   As  to  the  remarks  of  counsel  in 
summing  up  the  cause  to  the  ji 
within  what  limits  they  should 
testrainedy  id,  (14,  15.) 


18.   Undertaking. 
Vide,  IJMDBBTAKiya)  (pos^) 

19.  Variance, 
Vide,  Yasuitgi,  (poei,) 

PRINCIPAL  AND  AGENT. 
Vide,A(m(m,(l-^;  13,14.) 

AORBEMEHT,  (2.) 
EVTOEMCE,  (21-24.) 

Factor,  (1, 2.) 


PRIVILEGED  COMMUNICA- 
TIONS. 

Vide,  Fry  v.  BenneU,p.  200. 

PROMISSORY  NOTES. 

Vide,  Bills  of  Exohakge  and  Promis- 
80ryNots& 


RATIFICATION. 
Vide,  CoBPORAnoK,  (6.) 

RECEIVER 

1«  A  TBcefrerappdnted  In  proceedings 
supplementary  to  ezeoution  to  whom 
an  assignment  has  been  executed  by 
the  debtor  of  all  his  property,  is  en- 
titled to  reooyer  from  a  credUtorby 
judgment  recovered  subsequent  to 
that  in  which  such  proceedings  were 
had,  but  prior  to  his  appointment, 
the  value  of  property  afterwards  lev- 
ied upon  by  such  creditor's  direction 
under  such  subsequent  Judgment  and 
sold.    Fessenden  v.  Woods.  650 


2.  The  title  to  the  property  in  such 
oase  is  rested  in  the  receiver  and  his 
leaving  it  in  the  possession  of  the 
judgment  debtor  for  ten  months  and 
down  to  the  time  of  such  levy,  does 
not  wanant  the  subsequent  judgment 
creditor  in  treating  the  proceedings 
supplementary  to  ezeeutkmf  and  the 
assignment  to  the  receiver  as  fraudu- 
lent and  void  as  against  him,  when 
it  is  not  shown  that  the  property  was 
left  in  the  debtor's  possession  by  col- 
lusion with  or  by  the  consent  of  the 
creditor,  at  whose  instance  the  re- 
ceiver was  appointed.  id, 

3.  On  a  motion  for  an  injonetion  and 
the  appointment  of  a  receiver  pen- 
dente lUe  upon  a  bill  filed  to  set  aside 
an  asslanment  by  judgment  debtors 
as  void  as  against  oieditors,  if  no 
actual  fraud  is  shown  and  the  sol- 
vency of  the  assignees  and  their  abil- 
ity to  answer  for  the  assigned  estate 
is  not  questioned,  it  is  proper  to  allow 
such   assignees   to   dispose   of  the 

Sroperty  and  collect  the  assigned 
ebts  and  hold  the  proceeds  sub- 
ject to  the  decree  which  may  be  made 
in  the  cause,  although  the  disposition 
of  the  assets  according  to  the  assign- 
ment is  restrained  and  all  interference 
with  the  estate  by  the  judgment 
debtors  iB  forbidden.  Spring  v. 
Strauee.  607 

4.  Buoh  permission  to  the  assignees 
to  act  as  special  receivers  Is  proper 
although  there  is  doubt  of  the  valid- 
ity of  the  assignment.  id. 

5.  When  the  assignment  purports  to 
convey  all  the  debtor's  property  and 
the  assignees  covenant  therein  that 
they  will  with  all  proper  diligence 
cause  a  full  and  correct  inventory  of 
the  assigned  estate  to  be  thereto  an- 
nexed, it  is  not  dear  that  such  assign- 
ment is  invalid  because  in  describing 
the  property  assigned  as  all  and  sin- 
gular the  goods,  property,  &c.,  &c., 
of  the  assignors  the  words  are  added 
"  the  same  being  more  fully  and  par- 
ticularly enumerated  and  described  in 
a  schedule  thereof  hereto  annexed 
marked  schedule  A ;"  when  in  truth 
at  the  time  of  the  execution  and  de- 
livery of  the  assignment  there  was 
no  such  schedule  annexed.  id 

6.  If  the  want  of  such  schedule  inval- 
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iditod  the  asrigmnflnt  when  flnt  de- 
liyered,  hat  it  appeen  thtt  the  aaeigii- 
eee  went  on  iounediitely  with  the 
tfleifltanoe  of  the  Msignon  to  prepare 
and  did  prepare  and  annex  a  full  in- 
yentoij  of  the  aaaigned  property,  it 
is  not  clear  thai  anoh  annexation  ia 
not  tantamount  to  a  new  execution 
and  deliveiy  of  the  aasignment  free 
of  an/  imperfection.  id. 

7.  In  oaaea  of  donht  an  injunction 
pendente  lUe  ought  not  to  he  granted 
unleas  there  ia  reason  to  believe  that 
during  the  neoessaiy  delay  which 
must  occur  before  the  cause  is  brought 
to  trial  the  plaintiff  may  sustain  in- 
jury which  the  Court  will  be  unable 
fully  to  redress  or  that  acts  may  be 
committed  which  will  prerent  the 
f  uU  reUef  which  the  plaintiff  seeks  by 
his  action.  ia. 


REFEREE. 

Vide,  AnoRinET  at  Law,  (5.) 

Praotioe,  UUe,  Adjoubicmxi(T8  bt 
aRefersk. 


RENT. 

1.  Where  the  lessee  of  a  term  for  years, 
the  rent  being  payable  quarterly,  as- 
signs his  property  (including  the 
lease,)  to  a  trustee  for  the  payment  of 
his  cieditors,  and  the  assignee  enters 
in  the  middle  of  a  quarter  and  occu- 
pies the  premises  until  the  rent  of 
the  current  quarter  becomes  payable, 
the  assignee  is  liable  for  the  rent  of 
the  whole  quarter.     Young  y.  Peyser, 


2.  In  such  case  where  the  assignee 
continued  to  occupy  for  fourteen  days 
after  such  rent  became  payable,  and 
then  surrendered  to  the  lessor,  who 
accepted  the  surrender  and  took  pos- 
session, such  assignee  is  not  liable  for 
the  rent  of  the  premises,  for  the  said 
fourteen  days.  id 


s. 

SET-OFF. 
Vide,  OOUinXB-CLADI,  (2-4 ;  5, 6.) 


SHIPS  Airo  SHIPPIN(J. 

1.  When  a  vessel  is  driven  into  a  port 
of  neoessity,  it  is  the  imperative  du^ 
of  the  master  to  forward  the  cargo  in 
another  vessel,  when  one  can  be  had 
in  the  same  port;  and  the  cargo  is  in, 
or  ac  small  expense  can  be  put  in  a 
condition  to  be  forwarded,  and  when 
that  course  is  required  by  the  interests 
of  the  owners ;  especially  when  the 
only  other  alternatives  are,  either  a  to- 
tal loss  of  the  cargo  or  an  unnecessary 
sale  of  it  at  the  port  of  necessity,  at 

'one-third  of  its  value  (dainaged  as  it 
then  is)  at  the  port  of  destination. 
Rogere  v.  Murray,  357 

2.  The  acts  of  a  master  (in  such  a  case,) 
will  be  upheld  by  the  law,  if|  upon  all 
the  facts  before  him,  they  be  such  as  it 
may  be  reasonably  supposed  a  prudent 
owner,  if  personally  present^  would 
have  directed  or  approved.  id. 

3.  The  expenses  of  putting  a  disabled 
vessel  into  a  port  of  necessity  that  she 
may  be  repaired ;  and  the  wages  and 
provisions  of  the  crew  from  the  time 
of  so  putting  away,  and  every  other 
expense  necessarily  incurred,  during 
the  detention,  for  the  benefit  of  all 
concerned,  must  be  contributed  for  as 
general  average.  id. 

4.  But  expenses  incurred  for  the  benefit 
of  the  vessel  only,  or  for  the  whole  or 
apart  of  the  cargo  only,  must  be  borne 
by  the  thing  for  whose  benefit  alone 
it  was  incurred.  til. 

6.  Whether,  when  part  of  a  cargo  has 
been  necessarily  sold  because  it  could 
not  be  carried  further ;  expenses  subse- 
quentiy  incurred  for  reloading  the  resi- 
due of  the  cargo,  or  for  the  vrages  or 
provisions  of  the  crew  during  &e  de- 
tention subsequent  to  such  sale,  can 
be  regarded  as  made  for  the  benefit  (in 
part)  of  the  proceeds  of  the  properly 
so  sold,  so  that  such  proceeds  are  lia- 
ble to  contribute  therefor,  queere  t  id. 

Vide,  Chabteb  Pastt  (1-3.) 


SPECIFIC  PERFORMANCR 
Vide,  PABTmON,  (6.) 


IKDSX. 
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STATUTES. 

Extra-tbbritobialforosof;  vtdejA.0- 
TioN  (7-11).  Vide.  Cobporatiom  (12, 
13). 

OoNBTBUonoN  OF — ^Act  of  1847,  chap. 
450,  and  1849,  chap.  256,  antCj  p. 
67;  of  2  R S.,  136,  §3,  p.  171 ;  of 
chap.  13  of  Laws  of  1839,  p.  11, 
ante,  201,  (6) ;  of  chap.  200  of  Laws 
of  1848,  and  375  of  Laws  of  1849, 
ante,  334 ;  of  2  R  S.,  135,  §  8,  ante, 
372 ;  of  2  R  S.,  322,  §  36,  ante,  pp. 
435-437. 


T. 

TENACTTS  IN  COMMON. 
Vide,  AonoN,  (5,  6). 


TENDER. 
Vide,  AaREEioon?,  (1-3.) 

TRLAX. 
Vide,  Practice,  tiUe,  Trial. 


TJ. 
UNDERTAKING. 

1.  In  an  action  upon  an  undertaking  ex- 
ecuted upon  an  appeal  to  the  Court  of 
Appeals'  by  sureties  only ;  a  complaint, 
suincient  in  other  respects,  is  not  de- 
mundhle  as  not  stating  &cis  sufficient 
to  constitute  a  cause  of  action ;  merely 
because  it  omits  to  aver  that  the  un- 
dertaking was  accompanied  by  the  affi- 
davit of  the  sureties  that  they  were 
worth  double  the  sum  specified  Uierein. 
GMom  y.  JBerhard.  636 

2.  Such  an  undertaking  is  not  necessari- 
ly a  nullity  in  the  sense  that  it  is  not 
obligatory,  simply  because  it  was  not 
accompanied  with  such  an  affidavit  as 
§  341  of  the  Code  prescribes.  id. 


3.  The  complaint  avenJngy  that  upon  the 
appeal  to  the  Court  ofAppeds,  the 
defendants  made  and  filed  with  tho 
cl«rk  of  the  court,  for  the  use  of  the 
plainti£^  the  imdertaking  in  question, 
and  also  that  the  appeal  has  been  pro- 
secuted to  a  final  determination  in  the 
Court  of  Appeals;  it  states  a  sufficient 
consideration  io  make  the  undertaking 
obligatory  upon  the  defendants.       id, 

m  m 

4.  On  such  a  state  of  fiicts,  if  any  pre- 
sumption is  to  be  indulged,  the  pre- 
sumption against  the  defendants  is, 
that  the  appeal  was  regn^larly  prosecu- 
ted, in  all  respects,  in  all  its  stages,  and 
that  nothing,  which  is  essential  to  the 
validity  of  the  undertaking  as  a  con- 
tract was  omitted.  id. 


USURY. 

1,  Where  a  person,  desiring  to  borrow 
money,  applies  for  a  loan  to  one  who 
has,  at  the  time,  no  money,  but  who 
has  an  accepted  bill  of  exchange  which 
can  be  discounted  at  the  legal  rate,  and 
the  holder  of  such  bill,  solely  with  a 
view  to  accommodate  the  applicant, 
consents  to  procure  the  bQl  to  be  dis- 
counted, and  permit  him  to  use  the 
proceeds  until  the  bill  matures,  the  lat- 
ter agreeing  to  pay  the  fiice  of  such 
bUl  at  its  maturity;  and  thereupon,  in 
pursuanoe  of  such  arrangement,  the 
holder  of  the  bQl  procures  it  to  be  dis- 
counted at  the  legal  rate,  and  pays  over 
to  such  applicant  a  part  only  of  such 
proceeds,  but  all  that  he  then  desires 
to  receive,  and  holds  the  residue  until 
the  maturity  of  the  bill,  subject  to  the 
call  of  such  borrower ;  and  the  bor- 
rower, at  the  time  of  receiving  the 
money,  g^vea  his  note,  payable  when 
such  discounted  bill  matures,  for  the 
sum  so  received  and  the  sum  paid  on 
discounting  said  biU,  such  note  is  not 
usurious,  although  the  sum  included  in 
it  for  the  discount  of  the  bill  amounts 
to  more  than  legal  interest  on  the  sum 
actually  received  by  the  person  for 
whose  benefit  and  accommodation  the 
bill  was  procured  to  be  discounted, 
there  not  having  been  any  intention  of 
the  borrower  to  pay,  or  of  the  lender 
to  reserve,  more  than  seven  per  cent 
interest  on  the  sum  loaned.  J^eyes  v. 
Moultrie.  1 

2.  The  terms  of  the  contract  entitled  the 
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borrower  to  the  use  of  the  whole  pro- 
ceeds of  the  bill  until  its  maturity ;  it 
was  not  the  lender's  fault  that  he  did 
not  have  the  use  of  the  whole  proceeds, 
and  the  lender  should  not  be  deprived 
of  the  benefit  of  the  contract  because 
he  held  a  part  of  the  proceeds  subject 
to  the  call  of  the  borrower,  instead  of 
the  borrower's  holding  them  without 
any  occasion  to  use  them,  or  without 
making  actual  use  of  them  until  the 
maturity  of  the  draft.  id. 

3.  Altiioiigh  such  a  transaction  will  be 
held  usurious  when  it  is  shown  to  have 
been  intended  as  a  shift  or  device  to 
evade  the  statute,  and  to  reserve  more 
than  seven  per  cent  on  the  amount  ac- 
tually intended  to  be^  and,  in  jGeu^ 
loaned,  yet,  when  the  transaction  was, 
in  the  honest  intent  of  the  parties,  such 
as  the  terms  of  such  a  contract  import, 
it  will  not  be  held  usurious  because  the 
borrower  did  not  take  and  use  the 
whole  proceeds  of  the  discounted  bill, 
he  having  no  occasion  to  use  the  whole 
proceeds,  and  they  being  held  for  him, 
and  at  all  times  subject  to  his  order 
during  the  period  for  which,  by  the 
terms  of  the  contract,  he  was  entitled 
to  use  them.  id. 


VAMANOE. 

L  Where  all  the  material  facts  alleged 
in  the  plaintiff's  complaint,  as  the 
ground  of  the  plaintiff's  chum,  and 
constituting  the  cause  of  action  upon 
which  he  relies,  are  denied  in  the  de- 
fendants' answer,  and  are  disproved, 
the  plaintiff  is  not  entitled  to  any  judg- 
ment, although  fiicts  appear  on  the  tri- 
al which  constitute  another  cause  of 

«  action  wholly  inconsistent  with  that 
stated  in  the  complaint  Sditus  v.  Oe- 
nin.  260 

2.  A  plaintifr  cannot  have  judgment  for 
a  sum  of  money,  which  in  his  complaint 
he  does  not  claim,  upon  g^unds  which 
in  such  complaint  he  denies  to  be  true, 
and  which  on  the  trial  he  attempts  to 
disprove.  id. 

3.  Accordingly,'  where  the  complaint  al- 
leged that  the  plaintiff  employed  the 
defendants  as  brokers,  to  purchase  for 


him  on  credit,  certain  shares  of  stock, 
and  delivered  to  them  other  stock  as 
security  for  their  indemnity,  and  "that 
they  afterwards  rendered  him  an  ac- 
count, representing  that  such  purchase 
had  been  made,  and  subsequently,  af- 
ter notice  to  him  that  tiiey  should  sell 
the  same,  rendered  an  account  repre- 
senting the  fact  of  such  sale,  when  in 
truth  such  purchase  and  sale  were  not 
real  but  fictitious ;  and  averring,  also, 
that  a  charge  in'buch  account  rendered 
for  negotiating  a  loan  upon  the  stodc 
was  also  fictitious,  and  praying  judg- 
ment thereupon,  that  defendants  return 
to  the  plaintiff  the  stock  so  delivered 
to  them  as  security. 

And  upon  the  trial  it  was  found  that  the 
defendants  did  make  the  purchase  ac- 
cording to  their  employment,  and  did 
advance  the  money  therefor,  and  in  or- 
der to  the  holding  of  tlie  stock  for  the 
period  contempIiUed  by  the  plaintiff 
did  negotiate  a  loan  thereon. 

Edd,  that  the  plaintiff  was  not  entitled 
in  this  action  to  a  judgment  for  dama- 
ges for  the  value  of  tlie  stock  so  pur- 
chased, as  upon  an  illegal  oonversioQ 
of  the  plaintiff's  stodc,  on  its  appear- 
ing that  prior  to  the  commencement 
of  the  suit  the  defendants  had  sold  the 

id. 


4.  The  variance  between  the  complaint 
and  the  case  proved  is  material,  and 
cannot  be  cured  by  conforming  the 
pleadings  to  the  &cts  proved.  (Code, 
§173.)  id. 

6.  In  such  case  the  plaintiff  cannot  have 
judgment  imder  §  275  of  the  Code,  be- 
cause the  relief  which  the  proofs  would 
warrant  is  not  *' consistent  with  the 
case  made  by  the  complaint  and  em- 
braced within  the  issue."  uL 

6.  When  the  allegations  and  the  prayer 
of  the  complaint  present  a  case  in  equi- 
ty, proper  to  be  tried  by  the  Court  at 
Special  Term  without  a  jury,  and  on 
such  trial  it  appears  that  the  plaintiff's 
cause  of  action,  if  any,  is  one  for  the 
recovery  of  money  only,  which  could 
only  be  tried  by  jury  (unless  a  jury 
was  waived),  Qvuere^  whether  the  Spe- 
cial Term  has  jurisdiction  to  order  judg- 
ment for  the  plaintiff.  to. 

7.  The  effect  of  uncontradicted  evidence 
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showing  au  admission  by  the  plaintiff 
wholly  inconsistent  with  the  finding 
of  the  judge,  considered.  id. 

8.  When  there  is  a  variance  between 
some  of  the  allegations  of  a  complaint 
only  and  the  proof,  and  nothing  more 
appears;  the  court  has  no  power  to 
nonsuit,  on  the  mere  ground  that  such 
a  variance,  whatever  it  may  be,  is  ma- 
terial.    Chapman  v.  Caroiin.        456 

B.  The  only  test  of  its  materiality,ia  proof 
to  be  furnished  by  the  defendant  to  the 
court  that  the  variance  has  actually 
misled  him  to  his  prejudice  in  main- 
taining his  defense  upon  the  merits,  id. 

10.  When  such  proof  is  not  furnished, 
the  variance  must  be  disregarded,  and 
the  pleadings  may  be  amended  to  con- 
form to  the  facts  proved.  id. 

\  1 .  Where  a  note  which,  by  its  terms,  is 
payable  eight  months  after  its  date,  is 
described  in  the  complaint  correctly, 
except  that  the  time  when  it  is  paya- 
ble is  not  stated ;  so  that,  in  effect  it  is 
stated  to  be  payable,  generally  and  ab- 
solutely ;  the  variance  is  immaterial 
Proof  by  the  defendants,  that  they  knew 
the  plaintiff  held  the  note  produced  at 
the  trial ;  that  they  had  given  no  other 
note  of  that  date  and  amount;  and  no 
note  of  that  amount  payable  generally, 
does  not  tend  to  show  that  they  have 
been  misled  by  the  variance,  no  defense 
upon  the  merits  being  pretended,    id. 

12.  It  is  only  when  the  cause  of  action 
to  which  the  proof  is  directed  is  un- 
proved, not  in  some  particular  or  par- 
ticulars only,  but  in  its  entire  scope 
and  meaning,  that  the  case  presents  a 
failure  of  proof;  and  ceases  to  be  one 
of  variance  within  sections  169  and 
no  of  the  Code.  uf. 

VUe,  New  Trial^  (10.) 
VENDOR  AND  VENDEE. 

Vide,  Damages,  (4.) 

Frauds,  Statute  op,  (1,  2.) 


VERDICT. 

Effect  of  a  general  and  special  verdict  in 
the  same  cause ;  vide.l^^w  Trial, (i-*/.) 
94 


w. 

WITNESSES. 

1.  Since  the  act  of  1857,  which  allows 
parties  to  an  action  to  testify  in  their 
own  belialf,  a  plaintiff  or  defendant  is 
not  incompetent  as  a  witness  in  his  own 
fevor,  merely  because  the  adverse  par- 
ty is  a  corporation.  La  Farge  t.  The 
Exchaiige  Fire  In$.  Co.  of  the  city 

2.  This  result  is  not  affected  by  the  fiicts 
tliat  the  person  who  was  secretary  of 
the  corporation  at  the  time  of  the  trans- 
action in  question  died  before  the  trial, 
and  that  none  of  its  officers  at  the  time 
of  its  incorporation,  were  such  when 
the  cause  was  tried.  id. 

3.  One  who  holds  a  note  which  is  in- 
dorsed ill  blank  by  the  payee,  and  who 
transfers  it  without  indorsement  after 
it  becomes  due,  is  not  an  assignor  of  a 
thing  in  action  in  such  sense  that  if  he 
l3e  examined  by  the  plaintiff  as  a  wit- 
ness, the  defendant  can  for  that  reason 
offer  himself  as  a  witness  in  his  owti 
behalf  and  must  be  received,  tmder 
§399  of  the  Code  of  Procedure.  Oard^ 
ner  v.  Gordon,  3C9 

4.  An  indorser  of  a  note  is  not  the  as* 
signor  of  a  thing  in  action  in  the  sens* 
above  suggested,  although  he  indorses 
and  transfers  the  note  after  it  has  be- 
come due.  id. 

5.  By  the  399th  section  of  the  Code,  as 
amended  by  the  act  of  April  13th, 
1867  (Laws  of  1867,  vol  1,  p.  744).  a 
paiiy  may  be  examined  as  a  witness 
in  his  own  behalf,  who  has  given  notice 
of  such  intended  examination,  ten  days 
prior  to  the  time  he  offers  himself  as 
such  witness,  although  such  notice  was 
not  given  before  the  trial  commenced. 
BisseQ,  V.  Hamlin^  383 

6.  Having  given  such  notice,  he  may  be 
examined  notwithstanding  tiie  action 
is  against  the  survivor  cf  a  firm  (as 
such),  which  consisted  of  tliree  per- 
sons when  the  transactions  in  question 
occurred,  and  two  of  such  persons  are 
dead.  The  survivor,  in  such  a  case, 
is  alone  the  adverse  or  opposite  party, 
within  the  meaning  of  that  section. 

Vide,  Partnership,  (8-10.) 
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